
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

  
 
AMY LEE SULLIVAN d/b/a DESIGN KIT, 
 

Plaintiff, 
v. 

 
FLORA, INC., 
 

Defendant. 

OPINION and ORDER 
 

15-cv-298-jdp 

 
 

Plaintiff Amy Lee Sullivan is suing defendant Flora, Inc. for copyright infringement of 

33 illustrations that she created for Flora as part of two advertising campaigns. All issues 

regarding infringement, including willfulness, were resolved in a previous trial. The case is 

scheduled for trial on August 12 to decide the issue of statutory damages.  The first jury decided 

that issue too, but the court of appeals vacated that decision—twice—because the district court 

decided as a matter of law when it should have allowed the jury to decide the question whether 

the illustrations were 33 individual works or two compilations. Sullivan v. Flora, Inc., 936 F.3d 

562 (7th Cir. 2019); Sullivan v. Flora, Inc., 63 F.4th 1130 (7th Cir. 2023).1 The court of appeals 

referred to the 2019 decision as Flora I and the 2023 as Flora II, so this court will do the same. 

This order addresses the pending motions before the court, resolving some of the 

motions and reserving a ruling on others for further discussion during the final pretrial 

conference. 

 
1 After the second remand, the case was reassigned to a different judge. 
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ANALYSIS 

A. Sullivan’s motions in limine 

1. Motion regarding communications between Joseph Silver and Tricia Terpstra 

Joseph Silver was the production specialist Flora hired to develop two animated videos 

for its products “7-Sources” and “Flor-Essence.” Tricia Terpstra was a marketing executive for 

Flora. Sullivan wishes to exclude any testimony and exhibits regarding communications from 

Silver to Terpstra in which Silver expressed opinions that he was a joint author of the 33 

illustrations at issue, that Sullivan performed work for hire, or that Sullivan did not have a 

valid copyright for any other reason. Sullivan contends that such evidence is no longer relevant 

because the court of appeals already affirmed the jury’s determination that Flora willfully 

infringed Flora’s copyrights. Sullivan also contends that the testimony is improper expert 

testimony, hearsay, and unfairly prejudicial. Sullivan lists numerous exhibits from the first trial 

that she says should be excluded. 

Flora does not dispute that infringement and willfulness were resolved in the first trial, 

it says it does not intend to call Silver as a witness, and it does not seek to offer most of the 

exhibits on Sullivan’s list. But it says that it should be permitted to offer Exhibit 603, which is 

an email from Silver to Terpstra that includes the following statements: 

We double-checked and have confirmed that the Flora videos do 
not violate any copyrights. All illustrators and animators we use 
are For Hire, and none have been granted copyrights either by 
written or verbal contract. Furthermore, all illustrators and 
animators, including the one who emailed Flora, have been paid 
in full for their services. 

It's unclear to me why the vendor in question decided to contact 
you in this fashion. But I wanted to assure you that everything is 
in order regarding copyrights. If she continues to contact Flora, 
please feel free to let me know so that I can handle the situation 
for you. 
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Flora contends that the email is relevant to showing the “circumstances of infringement,” which 

is one of the factors for assessing the amount of statutory damages. Seventh Circuit Pattern 

Jury Instruction 12.8.4. Flora does not explain what it means by this, but the only apparent 

relevance of the email is to show that Terpstra relied on Silver’s representation when deciding 

to use Sullivan’s illustrations without Sullivan’s permission.2 So the only “circumstances of 

infringement” this email shows are related to willfulness. Allowing Flora to present this exhibit 

would likely only confuse the jury regarding how they should consider the evidence in light of 

the instruction that defendant’s infringement was willful.  

The court’s tentative conclusion is to exclude Exhibit 603 and any related testimony. 

But this ruling could work both ways. If Flora cannot present evidence undermining a finding 

of willfulness, then it may follow that Sullivan cannot present evidence supporting a finding of 

willfulness. If Sullivan believes that she should be allowed to present additional evidence 

beyond that instruction to show the degree of willfulness, it raises the question whether Flora 

should be allowed to do the same, and, if so, what evidence is permissible.  

So the court will reserve a ruling on this motion to allow further discussion during the 

final pretrial conference on the following issues: (1) whether Sullivan plans to offer evidence 

regarding the fact or degree of willfulness; (2) if so, whether Sullivan should be permitted to 

offer such evidence; and (3) if so, whether Exhibit 603 or other similar evidence is admissible 

to rebut Sullivan’s evidence.  

 

 
2 For this reason, the court disagrees with Sullivan’s objections that the exhibit is improper 
expert testimony or inadmissible hearsay. The exhibit is not being offered for the truth, but for 
the effect that it had on Flora. 
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2. Motion regarding Dennis Kleinheinz testimony 

Dennis Kleinheinz is a financial evaluation expert. Among other things, his report 

calculates Flora’s net profits on 7 Sources, Flor-Essence, and Floradix between 2013 and 2016. 

Dkt. 134.3 As with Mager, Sullivan includes Kleinheinz on her witness list, Dkt. 390, but this 

motion is not about Kleinheinz’s testimony at trial. Rather, Sullivan wishes to present 

Kleinheinz’s calculations to the jury as “undisputed facts.” Dkt. 397, at 2. She does not explain 

the purpose of the evidence. 

Flora does not dispute the accuracy of Kleinheinz’s figures, but Flora says that its net 

profits are not relevant. It acknowledges that the Seventh Circuit pattern jury instructions list 

“the expenses that Defendant saved and the profits that he earned because of the infringement” 

as a relevant factor in determining statutory damages. Seventh Circuit Instruction 12.8.4. But 

Flora says that is a different question from the amount of net profits, and Kleinheinz did not 

offer any opinions on the effect that Sullivan’s illustrations had on Flora’s sales. Without the 

causal connection, Flora says that Sullivan cannot rely on Flora’s profits as a measure of 

damages.4 

As Flora points out, the factor identified in the pattern instruction is not about all 

profits; it is about profits earned “because of the infringement.” It does not appear that 

 
3 Floradix is another Flora product. Sullivan produced evidence in the first trial that Flora used 
her illustrations in videos to promote that product. Dkt. 327, at 18. 

4 Flora also says that the factor in the pattern jury instructions about lost profits is not discussed 
in Seventh Circuit case law, suggesting it is not actually a factor the jury should consider. But 
the district court used the pattern jury instructions during the first trial, see Dkt. 254, at 3, and 
Flora did not object to them on appeal. So Flora forfeited any objections on remand. Sullivan, 
63 F.4th at 1138 (“[A]ny issue that could have been but was not raised on appeal is waived.”). 
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Kleinheinz gave an opinion about the portion of Flora’s profits that are attributable to the 

infringement.  

The court cannot rule on it without knowing the purpose of the evidence or whether 

Sullivan has other admissible evidence showing what portion of Flora’s profits were attributable 

to the infringement. The parties should be prepared to discuss these issues during the final 

pretrial conference.  

Flora objects to Kleinheinz’s testimony on two other grounds as well. First, Flora says 

that Judge Conley excluded Kleinheinz’s testimony from the first trial, and it cites one of Judge 

Conley’s pretrial rulings. Dkt. 411, at 1 (citing Dkt. 203). That is misleading. The order Flora 

cites did not exclude evidence about Flora’s profits. Rather, Judge Conley concluded that 

Kleinheinz’s testimony was not needed because there was no factual dispute about Kleinheinz’s 

figures, so the parties could stipulate to Flora’s net profits. Dkt. 203, at 8. Second, Flora says 

that Sullivan did not disclose Kleinheinz as an expert on “statutory damages.” But Sullivan is 

not offering Kleinheinz as an expert on statutory damages; she just wants to present his 

calculations on Flora’s profits, which Flora does not dispute. So the only question is whether 

those figures are relevant to any issue the jury will consider in light of other evidence that 

Sullivan intends to offer. That should be the focus of the discussion during the final pretrial 

conference. 

3. Motion to permit Sullivan to use a computer while testifying 

Sullivan says that she created the illustrations at issue on an Apple computer, but “[t]he 

computer systems used by Sullivan’s attorneys and the related trial software are 

Windows-based systems.” Dkt. 398, at 1. Sullivan asks for permission “to show things, if 

necessary, on her Apple computer in order to adequately present evidence to the jury.” Id.  

Case: 3:15-cv-00298-jdp   Document #: 433   Filed: 07/29/24   Page 5 of 14

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


