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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

RAI STRATEGIC HOLDINGS, INC., 

et al.,

Plaintiffs,

v.

ALTRIA CLIENT SERVICES, LLC, 

et al., 

Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action
No. 1:20-cv-00393-LO-TCB  

November 18, 2020
1:00 p.m. 

TRANSCRIPT OF MARKMAN HEARING PROCEEDINGS
BEFORE THE HONORABLE LIAM O'GRADY, 
UNITED STATES DISTRICT COURT JUDGE 
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Clement Joseph Naples, Esq.
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APPEARANCES:  (Cont.)

Court Reporter: Scott L. Wallace, RDR, RMR, CRR
Official Court Reporter
United States District Court
401 Courthouse Square
Alexandria, VA  2231-5798
703.549.4626
scottwallace.edva@gmail.com

Proceedings reported by machine shorthand, transcript produced 
by computer-aided transcription.
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Now, counsel also -- you heard him say this is a 

consisting essentially of term.  It's not a consisting of term 

because you saw some plain language that used that.  This is a 

consisting essentially of term.  

Go to the next one, Bill.  And everyone agrees that this 

is the standard for excluding something in a consisting 

essentially of term.  It has to be something that materially 

affects the basic and novel properties of the invention.  

And you didn't hear anything from counsel and there's 

nothing in their brief that tells you what the basic and novel 

properties of the invention are.  So what they're really doing is 

trying to skip this and jump right to the disclaimer, which is 

clear and unmistakable and they can't do, But I wanted to frame 

that for the Court.  

If you go to the next slide.  Your Honor, there's no 

expert testimony in their brief about what would affect the basic 

and novel properties.  There's no analysis of how an electret 

layer anywhere in the product would affect it, no analysis of any 

material between the membrane and the back plate would affect the 

invention, and there's no identification at all, Your Honor, of 

what the basic and novel properties of the invention are.  

In these circumstances, the Federal Circuit has recognized 

that the jury decides, after counsel argues, that the basic and 

novel properties are affected by including something in the 

claim.  
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