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Stacy Ehrlich
IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRICT OF VIRG NI A
e e - o ..oy
RAI STRATEGQ C HOLDI NGS, I
INC., et al., |
Plaintiffs, I G vil Action No:
VS. i 1: 20- cv-00393
ALTRI A CLI ENT SERVI CES, I
LLC, et al., |
Def endant . I
N A

Renot e Vi deo Deposition of
STACY EHRLI CH
Wednesday, May 12, 2021

11: 02 a. m
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1 Stacy Ehrlich 1 Stacy Ehrlich
e et 2 this case is pending?
3 PROCEEDI NGS 3 Do you all agree?
4 11:02 a.m 4 M5, UNDERWDCD:  Agree.
I R e L LT P PR 5 MR BAYLK  Yes.
6 THE VIDEGRAPHER  Good nor ni ng. 6 THE VIDECRAPHER  The deponent
7 Today' s date is My 12, 2021, and 7 today is Stacy Ehrlich in the action titled
8 the tine is approximately 11:02 Eastern Tine. 8 RAl Strategic Holdings, Inc., et al, versus
9 & are on the record. M nane is Joseph 9 Atria Qient Services, LLC et al, case
10 MDernott. | ama |egal videographer in 10 nunber 1: 20- Cv-00393.
11 associ ation with TSG Reporting. 11 Counsel nmay identify thensel ves at
12 Due to the severity of COMD 19 and |12 this time, after which the court reporter
13 following the practice of social distancing, 13 will swear in the witness.
14 I will not bein the sane roomwth the 14 MR BAYWK This is Frank Bayuk for
15 witness. Instead, | will record this 15 plaintiff RJ. Reynol ds.
16 vi deot aped deposition renotely. 16 M5, UNDERMOCD:  Jani e Under wood
17 The reporter, Laurie Donovan, also |17 from Lat ham & Watkins on behal f of the
18 will not be in the same roomand will swear 18 counterclaimplaintiffs.
19 the witness renotely. 19 (Wtness duly sworn.)
20 Do all parties stipulate to the 20 ¥Rk kK
21 validity of the video recording and renote 21
22 swearing and that it will be admssible in 22
23 the courtroomas if it had been taken 23
24 following Rule 30 of the Federal Rules of 24
25 Avil Procedure, and the state's rule where 25 |11

Page 8 Page 9
1 Stacy Ehrlich 1 Stacy Ehrlich
2 \Mereupon, 2 you testified in the, the I TC hearing?
3 STACY EHRLICH 3 A You nean at the, at the hearing itself?
4 having been first duly sworn, testified 4 Q@ (Correct.
5 upon her oath as foll ows: 5 A | don't recall offhand, actually. [|'m
6 EXAM NATI ON BY OOUNSEL FCR PLAI NTI FFS 6 sorry.
7 and COUNTERCLAI M DEFENDANTS 7 Q@ Doyourecall who it was who first
8 BY MR BAYWK 8 contacted you to work on this case?
9 Q@ Good norning, Ms. Ehrlich. 9 A It was probably Jam e Unhderwood.
10 A Good norning. How are you? 10 Q@  And what -- when you were contacted
11 Q@ (ood. How are you doi ng? 11 about this case, what did you understand the scope
12 A \Wll. Thanks. 12 of your work to be?
13 Q W've had a chance to meet a couple 13 M5. UNDERNOCD:  |'mgoing to just
14 times now Again, ny name is Frank Bayuk. [|'m 14 state that you can answer that in a general
15 here today to take your deposition in this case 15 fashion, but | caution you not to reveal any
16 pending in the Eastern District of Virginia. Are |16 attorney/client comunication.
17  you prepared to of fer your opinions and give 17 THE WTNESS. ot it. As an FDA
18 testinony, having been disclosed as an expert 18 expert witness.
19 witness by the defense in the case? 19 BY MR BAYWK
20 A | am 20 Q@ kay, and what topics did you understand
21 Q@ Canyou tell me when you were first 21 you were being retained to give opinions on?
22 contacted to work on this case? 22 M5, UNDERWOCD:  Sane cauti on.
23 A | don't -- | actually don't recall 23 THE WTNESS:  General ly, the
24 offhand no. 24 FDA-rel ated issues that are associated with

M vour recall if it was hefore or after 25 thig natent litination
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1 Stacy Ehrlich 1 Stacy Ehrlich
2 BY MR BAYWK 2 tell you what that nunber is.
3 Q kay. Wre you asked to of fer opinions 3 Q But was it your decision to increase
4 on patent infringenent issues? 4 your rate between the | TC case and your
5 A No. That's not ny area of expertise. 5 involvenent in the present case?
6 Q Wre you asked to offer opinions on the 6 A It was just a change in the cal endar
7 validity of any patents? 7 year. Qur rates typically go up each year.
8 A No. That's not ny area of experti se. 8 Q Is your rate that you' re charging in
9 Q Wre you asked to offer any opinions on 9 this case the same that you charge for any work
10 any technical subjects, including engineering, 10 you performin your role as an attorney at your
11 cigarette design, chemstry, or any other hard 11 lawfirn?
12 science technical area? 12 A\ have various rates and various
13 A No. 13 discount structures, so |l can't say that it's
14 Q Is your hourly rate that you're charging |14 exactly the sane for every client.
15 still $825 an hour? 15 Q kay. |Is Altriaor Philip Mrris
16 A | don't recall what ny rate is, offhand, |16 getting a discounted rate fromyou in this case?
17 but it's probably in that ball park. 17 A It's -- there's a whole, there's a whole
18 Q Has your rate changed at all since you 18 range, so no, | wouldn't say it's discounted.
19 were involved in the | TC case? 19 Q But some clients do get discounted rates
20 A Yeah, it did goup. That's why | can't |20 fromyou?
21 renenber what it is currently. 21 A There have been clients, we nmake the
22 Q Gkay. Do you renmenber how nuch it went |22 appropriate decisions. Not really sonething that
23 up by? 23 is appropriate to discuss.
24 A No, because if | did, I could -- I"'mnot |24 Q DOidyou say nothing that's appropriate
25 that bad at math. No. If | did, | would, | would |25 to discuss?

Page 12 Page 13
1 Stacy Ehrlich 1 Stacy Ehrlich
2 A I'mnot going to tell you our whole firm| 2 you subnitted within the |ast couple of weeks?
3 discount structure for various clients. It's not 3 A Yes. CQorrect.
4 really relevant here. 4 Q You submitted your opening expert report
5 Q kay. Respectfully, I'mnot asking 5 inthis case back in, in February. Do you recall
6 about your whole firmdiscount structure. |'m 6 that?
7 asking about you and what you charge and whet her 7 A Yes.
8 what you're charging Philip Mrris and Alitria in 8 Q  Wen did you decide to suppl ement and
9 this case is different than what you charge ot her 9 amend your report that culmnated in the report
10 clients that you work with, and so is there a 10 that was served within the last coupl e of weeks?
11 difference? 11 M5, UNDERMOCD:  And you -- again, |
12 MB. UNDERMXCD:  Asked and answered. |12 caution you not reveal any attorney/client
13 THE WTNESS:  Yeah, | do -- there, 13 communi cations. You can answer to the extent
14 there are various rates that we charge 14 if you recall when you started working on
15 different clients, depending on our 15 that report.
16 relationship with the client. 16 THE WTNESS: | think it was within
17 BY MR BAYWK 17 a week or two of the date that it was filed.
18 Q Do you have any materials with you in 18 BY MR BAYWK
19 hard copy today? 19 Q kay, and what was your understanding as
20 A | don't have anything in hard copy. | 20 to the reason why you were preparing a
21 do have ny report open on ny conputer. 21 supplenental and anended report in the case?
22 Q  kay, and which version of your report 22 M5, UNDERNMOCD:  Again, | caution
23 is open on your conputer? 23 you to not reveal any attorney/client
24 A The nost recent one. 24 coruni cat i ons.

I that the sunnl enent al _or _anended one 25 THE WTNFSS. | helieve it wAs
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1 Stacy Ehrlich 1 Stacy Ehrlich
2 BY MR BAYWK 2 products?
3 Q Have you ever done that for any other 3 A Technical opinions?
4 client? 4 Q Correct.
5 A Sure. I've, I've looked at patents and 5 A N
6 talked to patent experts about FDA-related -- FDA | 6 Q Doyouintend to offer any opinions on
7 issues related to patents. 7 the design of the battery used in any of the VUSE
8 Q Inthe context of a PMIA application? 8 products?
9 A Maybe. |'mnot sure if it was in the 9 A Wit kind of opinion are you
10 context of a PMIA application, but that's -- you 10 referenci ng?
11 know, generally | do that with respect to all 11 Q  Any opi nion.
12 kinds of FDA submissions, not just in the tobacco |12 M5, UNDERWDCD:  (bj ection; vague.
13  area. 13 THE WTNESS. |'mnot going to
14 Q You look at patent issues with respect 14 offer a technical, any kind of technical
15 to FDA subm ssions? 15 opinions relating to the design of the
16 A Sonetines we discuss patents. 16 battery.
17 Q Wat's -- when you have done it before, |17 BY MR BAYWK
18 what's been the purpose of your |ooking at patent |18 Q kay. Do youintend to offer any
19 issues with respect to FDA subnissions? 19 technical opinion on the, the design of any of the
20 A | can't recall specific instances, but 20 VUSE products as it relates to containing e-liquid
21  when there are FDA-related inplications to 21 or preventing the | eakage of e-liquid?
22 technol ogy covered by patents, sonetimes you 22 A I"mnot a patent expert, and |'m not
23  discuss the patents. 23 going to offer opinions on the technical issues
24 Q Doyouintend to offer any technical 24  related to that design. 1'man FDA expert. |
25 opinions about the design of any of the VUSE 25 will opine on the FDA inportance and inplications
Page 40 Page 41
1 Stacy Ehrlich 1 Stacy Ehrlich
2 of those aspects of the technol ogy. 2 THE WTNESS:  Correct.
3 Q Doyouintend to offer any opinions 3 BY MR BAYWK
4 about patent danages or any danages stemming from | 4 Q I'masking you: How did those issues
5 alleged infringement of the patents in this case? 5 relate to the danages?
6 M5, UNDERWDCD:  (bj ection; vague. 6 M5, UNDERMDCD:.  Sane obj ecti on.
7 THE WTNESS. | will not offer 7 (D scussion held off the record.)
8 testinony on anounts of danage -- danages, 8 THE WTNESS. As indicated in ny
9 because 1'mnot a damages expert, but | mght | 9 report, I'mgoing to testify that the
10 offer testinony on the inpact of sone of the |10 infringement of the asserted patents is of
11 i ssues on -- or how the issues shoul d inpact, |11 value to -- of significant value to Reynol ds,
12 potentially, the calculation or the, the 12 and that, that val ue should have an inpact on
13 scope of the cal cul ation. 13 the damages cal cul ati on.
14 BY MR BAYWK 14  BY MR BAYWK
15 Q (O what issue? 15 Q You cut out there for one part of the
16 M5, UNDERNOCD:  (bj ection; vague. 16 sentence you said there. At least to ne.
17 (Reporter clarification.) 17 (Wer eupon, reporter reads
18 BY MR BAYWK 18 requested material.)
19 Q So what issues are you tal king about 19 BY MR BAYWK
20 there? 20 Q kay. Wat is your opinion of how that
21 A I"mtal king about the issues that are in |21 value should inpact danages?
22 ny report, the FDA-rel ated issues, the inportance |22 A I"msorry. | mssed the beginning of
23 of the technol ogy froman FDA perspective. 23 what you just said.
24 Q Hw did those issues relate to damages? |24 Q Wat is your opinion of howthat val ue
INDFRNMYTY  (hi ection' vaniie 25 shoul d i mact danmanes?
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