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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

RAI STRATEGIC HOLDINGS, INC. and
R.J.REYNOLDS VAPOR COMPANY,

Plaintiffs and Counterclaim Defendants,
Case No. 1:20-cv-00393-LO-TCB

REDACTED

ALTRIA CLIENT SERVICES LLC; PHILIP
MORRIS USA INC.; and PHILIP MORRIS
PRODUCTS S.A,,

Defendants and Counterclaim Plaintiffs.

MEMORANDUM IN SUPPORT OF REYNOLDS’S MOTION IN LIMINE NO. 11
TO EXCLUDE EVIDENCE AND TESTIMONY REGARDING
PM/ALTRIA’S 100S PRODUCTS
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INTRODUCTION

Pursuant to Federal Rules of Evidence 401, 402, and 403, Reynolds respectfully moves the
Court in limine to preclude PM/Altria from introducing any evidence or argument before the jury
at trial regarding any IQOS® heat-not-burn tobacco products.! On December 10, 2021, the parties
met and conferred regarding their proposed motion in limine topics, and Reynolds raised the topic
of excluding any evidence, testimony, or argument relating to PM/Altria’s IQOS products. The
parties were unable to reach a resolution on these issues.

Based on the PM/Altria’s proposed trial exhibits and deposition designations, and the
parties’ December 10, 2021 meet and confer, it appears that PM/Altria intends to feature IQOS
prominently in its trial presentation, including touting IQOS’s regulatory authorizations, in order
to suggest to the jury that IQOS is a better/safer product than Reynolds’s accused VUSE® e-
cigarette products, or to establish PM/Altria (incorrectly) as better actor than Reynolds in the
development of alternatives to combustible cigarettes. But the issues that the jury must decide at
trial have nothing whatsoever to do with IQOS.

Because the claims brought by Reynolds as plaintiff remain stayed, the only matters that
the jury will assess at trial concern (i) whether the accused VUSE products marketed and sold by
Reynolds infringe one or more of the patents asserted by PM/Altria in its counterclaims; and (ii)
whether PM/Altria’s asserted patents are invalid. PM/Altria’s own product, IQOS, has no bearing
on either issue. PM/Altria cannot prove its infringement case by comparing VUSE to 1QOS, for

example. Not only is such a comparison impermissible as a matter of law, but there is no dispute

I “Reynolds” refers collectively to RAI Strategic Holdings, Inc. and R.J.

Reynolds Vapor Company. “PM/Altria” refers collectively to Defendants Altria Client Services
LLC (“ACS”), Philip Morris USA, Inc. (“PM USA”), and Philip Morris Products S.A. (“PMP”).
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prove infringement (or defend validity) by presenting evidence of the resources it expended in the
development and/or regulatory approval of IQOS. Such evidence is purely self-congratulatory; it
does not tend to make any issue that the jury must decide more or less likely to be true. It is,
quintessentially, irrelevant.

Moreover, allowing PM/Altria to introduce evidence about IQOS can only complicate this
case and confuse the jury. For example, if PM/Altria is permitted to present evidence touting the
virtues of the IQOS product, then for the sake of fairness and completeness, Reynolds would need
to share with the jury the ample evidence showing that whatever positive qualities IQOS may have
originated with Reynolds; that PM/Altria copied Reynolds’s own patented technologies in the
development of IQOS; and that, for this reason, IQOS has been banned from the US marketplace
by the International Trade Commission (“ITC”). A collateral mini-trial would inexorably ensue
on these issues, distracting the jury from the actual matters they will be called upon to decide.

To prevent a waste of resources, prejudice to Reynolds, and confusion of the jury, the Court
should enter an Order barring PM/Altria from introducing any argument or evidence relating to
the IQOS products at trial.

BACKGROUND

A. THE ASSERTED PATENTS AND ACCUSED PRODUCTS

The patents asserted by Plaintiff Reynolds in this case actually do relate to the IQOS
products. But Reynolds’s claims were stayed by the Court in view of parallel proceedings before
the ITC and the Patent Trial and Appeal Board (“PTAB”) involving the same patents. (See Dkt.
Nos. 27, 426, 432.) Reynolds’s claims directed to the IQOS products remain stayed to this day,

and thus will not be a part of the upcoming trial. (Dkt. No. 456.)

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




