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I. INTRODUCTION 

RJR asserts that the Court should treat its motion to dismiss its inequitable conduct 

counterclaim and Affirmative Defenses as a routine procedural issue.  RJR hopes to avoid adverse 

judgment and the Court’s scrutiny of its litigation conduct.  The Court should enter judgment in 

PMP/Altria’s favor pursuant to Rule 56 and deny RJR’s motion to dismiss as moot. 

First, RJR’s bad faith conduct culminating in this motion compels its denial.  Initially, to 

obtain leave to amend its Answer, RJR represented to the Court that it had “discovered the true 

facts” to support its inequitable conduct counterclaim.  Dkt. 137 at 2.  As confirmed by RJR’s 

contention interrogatory response and its concession of all 45 material facts in PMP/Altria’s 

motion for summary of no inequitable conduct, RJR affirmatively misled the Court because it had 

no such facts and no intention to take discovery on even the most basic aspects of its claim, let 

alone actually litigate it to trial.  Likewise, with the Affirmative Defenses RJR now seeks to 

dismiss, RJR has never identified any factual basis to substantiate them and never pursued them 

in discovery.   

The Court should view with a gimlet eye RJR’s eleventh-hour “offer” to dismiss its legally 

deficient claims; it justifies judgment, not dismissal.  After failing to pursue basic discovery on its 

counterclaim and Affirmative Defenses, RJR waited until well after it knew PMP/Altria would 

have incurred the expense of drafting a summary judgment motion to seek their dismissal.  If RJR 

had offered to dismiss its deficient claim and defenses in April or after discovery closed, its motion 

may have made more sense.  But RJR first offered to “withdraw” its claims after business hours 

the evening before the Court’s summary judgment deadline.  RJR’s experienced counsel knows 

there is no justification to wait until 6:46 P.M. on the eve of the Court’s deadline to make that 

offer.  Indeed, RJR’s counsel knew that PMP/Altria would have already incurred the expense of 

preparing a summary judgment motion for filing the next day.  

Case 1:20-cv-00393-LO-TCB   Document 763   Filed 06/30/21   Page 5 of 23 PageID# 20557

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


