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I. INTRODUCTION 

Counterclaim Plaintiffs Altria Client Services LLC, Philip Morris USA Inc., and Philip 

Morris Products S.A. (“PMP/Altria”) respectfully seek leave to supplement the opening expert 

reports of Paul Meyer and Dr. John Abraham.  Leave is warranted for these minimal yet probative 

additions because their inclusion is supported by good cause and PMP/Altria acted diligently to 

disclose the additions and seek leave. 

First, good cause exists to allow Paul Meyer, damages expert for PMP/Altria, to 

supplement his report with information from the April 16, 2021 deposition of Reynolds’ financial 

employee Scott Peddycord.  Mr. Peddycord,  

 

.  

Mr. Meyer used this previously unavailable testimony to further inform his opinions  

 

.  This new information goes to the heart of a 

damages dispute identified by both PMP/Altria and Reynolds. 

Second, good cause exists to allow Dr. John Abraham, technical expert for PMP/Altria, to 

address new non-infringement opinions that Reynolds’ expert, Kelly Kodama, disclosed for the 

time in his March 31, 2021 report.  Mr. Kodama’s new opinions were not disclosed in Reynolds’ 

interrogatory responses or his earlier reports, and thus Dr. Abraham could not have addressed them 

sooner.  Dr. Abraham’s opinions are also necessitated by  

 

 

. 
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In total, the discrete supplementation PMP/Altria requests amount to the following:  

(1) ¶¶ 18-21, 30-36, 44-47, 55-57, 59-61, and 71 of Dr. Abraham’s supplemental report; and 

(2) ¶ 268 fn. 409 and Attachments 22-26 of Mr. Meyer’s supplemental report. 

II. FACTUAL BACKGROUND 

After Reynolds sued, PMP/Altria filed Counterclaims on June 29, 2020.  Dkts. 39, 40.  The 

parties conducted fact discovery through December 4, 2020, when the Court temporarily stayed 

the case pending PMP/Altria’s PTAB challenges to Reynold’s asserted patents, based on the PTAB 

finding that the merits of one challenges was “particularly strong.”  Ex. 1 (’268 Institution 

Decision) at 26.  On February 16, 2021, the Court lifted the stay on PMP/Altria’s counterclaim 

patents (Dkt. 456) and promptly set a schedule, with fact and expert discovery closing on April 12, 

2021.  Dkts. 460, 461.  The schedule was modified to allow expert depositions to conclude by May 

12, 2021.  Dkts. 534, 535. 

A. Reynolds Initially Misrepresented The Design Of The VUSE Alto Product 

On November 5, 2020, PMP/Altria asked Reynolds to confirm that: 

 

.  Ex. 2 (11/5/20 Koh Email).  Reynolds confirmed  

.  Ex. 2 (11/9/20 Michalik Email).  Reynolds’ representations were corroborated 

by  

.  Ex. 3 

(RJREDVA_001449123) at -132; Ex. 4 (RJREDVA_001450878) at -914-15.  Reynolds’ 30(b)(6) 

witness  

.  See, e.g., Ex. 5 (Hunt Dep.) at 81:12-82:1, 98:11-15. 

Reynolds’ representations were false.  On February 19, 2021, five days before the February 

24th due date for opening reports, Reynolds  

REDACTED

REDACTED
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