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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

RAI STRATEGIC HOLDINGS, INC. AND R.J.

REYNOLDS VAPOR COMPANY

Plaintiffs and Counterclaim
Defendants,

V.

ALTRIA CLIENT SERVICES LLC; PHILIP
MORRIS USA, INC.; and PHILIP MORRIS
PRODUCTS S.A.

Defendants and Counterclaim
Plaintiffs.

Case No. 1:20-cv-00393-LO-TCB

CONFIDENTIAL —
FILED UNDER SEAL

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ SECOND MOTION TO COMPEL
PRODUCTION OF DOCUMENTS RELATED TO DEFENDANTS’
’374 PATENT INFRINGEMENT COUNTERCLAIM
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I. INTRODUCTION

Reynolds’ Second Motion to Compel (“Renewed Motion to Compel”) is nothing more than
an improper request for reconsideration of its previously denied November 2020 motion to compel
(Dkt. No. 385, 388; “First Motion to Compel”’). While the relief Reynolds seeks is anything but
clear, what is plain is that Defendants conducted a reasonable search for documents within their
custody, possession, and/or control, and have produced all responsive, non-privileged documents
located during that search. This was true when the Court denied Reynolds’ First Motion to Compel
on December 4, 2020, and it remains true today. Nothing has changed, much less anything
warranting granting Reynolds’ improper self-styled “Second Motion™/ request for reconsideration.
Reynolds’ Renewed Motion to Compel should be denied for at least four reasons.

First, Reynolds provides no basis for reconsidering this Court’s order denying Reynolds’
First Motion to Compel. The standard for reconsideration—which Reynolds wholly ignores and
does not even attempt to meet—is exacting, and this Court disfavors such motions. There have
been no intervening changes in existing law, no meaningful new evidence, and certainly no clear
error or manifest injustice in the Court’s prior ruling that warrants correction. Instead of taking on
this exacting standard, Reynolds simply rehashes and repeats the very facts previously presented
to this Court when it denied Reynolds’ First Motion. This is insufficient to meet Reynolds’ burden.

The only alleged “new” documents on which Reynolds relies are three documents that were
located, identified and produced shortly after the stay lifted, pursuant to Rule 26(e) and different
discovery requests. Defendants’ production of those three documents provides no basis for
reconsidering the Court’s denial of the First Motion to Compel. None of those documents are
responsive to Request for Production No. (“RFP”’) 293—the only document request identified in

Reynolds’ Renewed Motion to Compel. Even if they were responsive, only one of these three
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documents—a product specification on an _—is even technical in nature. But
the _ was already produced and, at a minimum, the new document is duplicative
of numerous other documents produced months ago, which Reynolds’ motion ignores. And none
of the three documents are relevant to Defendants’ validity positions. Further, Reynolds does not
even attempt to identify new facts since its First Motion to Compel warranting reconsideration of
this Court’s denial of Reynolds’ First Motion to Compel on the Smart Chip and MiniLogic
documents, and that relief should likewise be denied.

Second, on March 2, 2021, Reynolds asked—for the first time—that Defendants search for
certain specific additional documents within their custody and control. Defendants agreed to
search for and produce for any such documents. Defendants were in the process of doing so, when
Reynolds improperly and prematurely filed this Motion. Contrary to Reynolds’ representations
(Br. at 5), which tellingly omits any evidentiary support, the parties were never at an impasse and
Defendants never refused any of the relief Reynolds now seeks. Reynolds’ motion is premature
and should be separately denied on that basis. In any event, Defendants have now complied with
Reynolds’ new request, thereby mooting Reynolds’ requested relief.

Third, the crux of Reynolds’ motion—that the production of several duplicative documents
“strongly suggest[s] that Defendants have so far failed to live up to” their duties to produce
documents—is incorrect and rank speculation. Reynolds provides no basis for its unsupported
attorney speculation.! None exists. Defendants have conducted reasonable searches in response
to RFP 293 (or otherwise) and have gone above and beyond to comply with Reynolds’

unreasonable requests. Defendants have produced hundreds of thousands of pages of documents

! A more suspicious party may attribute Plaintiffs’ speculation to the theory of “projection,” a
psychological phenomenon where one thinks everyone else is doing and thinking what they are.
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