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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

PHILIP MORRIS PRODUCTS S.A.,

Plaintiff, Case No. 1:20-cv-00393-LMB-TCB

v ORAL ARGUMENT REQUESTED

R.J.REYNOLDS VAPOR COMPANY,

Defendant.

PHILIP MORRIS’ OPPOSITION TO REYNOLDS’
RULE 50(b) RENEWED MOTION FOR JUDGMENT AS A MATTER OF LAW AND
RULE 59 MOTION FOR A NEW TRIAL
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I INTRODUCTION

After carefully considering the testimony of twelve witnesses, over a hundred exhibits, and
this Court’s instructions on the law, the jury returned a unanimous verdict finding both asserted
patents infringed and not invalid. Reynolds now asks the Court to overturn nearly every decision
that the jury made. But Reynolds’ motion does little more than reargue and contradict claim
construction and other issues that Judge O’Grady already decided. That is improper post-trial
reconsideration. Reynolds provides no basis to reconsider any of Judge O’Grady’s prior rulings
and turns a blind eye to the substantial evidence supporting the verdict. The law does not permit
such disregard for the jury’s work. The Court should deny Reynolds’ Motion.

II. ARGUMENT
A. Reynolds Is Not Entitled To Judgment Or A New Trial On The 265 Patent
1. The 265 Patent Is Not Indefinite

Reynolds argues that the limitation “dimensions substantially the same as a cross-section
of a cigarette or a cigar” in claim 1 is indefinite. Reynolds made this legal argument during claim
construction. Dkt. 226 at 19. Judge O’Grady rejected it. Dkt. 360 at 1. That is dispositive and
Reynolds does not even attempt to meet the high standard required for reconsideration.

Separately, Reynolds waived its indefiniteness argument. A party “must have moved under
Rule 50(a) for relief on similar grounds to move after trial under Rule 50(b),” and the failure to do
so “results in waiver.” Cargill, Inc. v. WDS, Inc., No. 16-cv-848, 2018 WL 1525352, at *2
(W.D.N.C. Mar. 28, 2018); Kowalski v. Ocean Duke Corp., No. 04-cv-55, 2008 WL 903106, at
*1-2 (D. Haw. Apr. 1, 2008) (denying Rule 50(b) motion on indefiniteness that “fail[ed] to meet
the renewal requirement of Rule 50(b)” where party did not “argue or even allude to
indefiniteness” in its Rule 50(a) motion). Reynolds did not raise indefiniteness in its Rule 50(a)

Motion. And Reynolds withdrew its invalidity defenses for the *265 Patent at trial. Reynolds is
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