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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

RAI STRATEGIC HOLDINGS, INC. and
R.J.REYNOLDS VAPOR COMPANY,

Plaintiffs and Counterclaim Defendants,
Case No. 1:20-cv-00393-LO-TCB

REDACTED

ALTRIA CLIENT SERVICES LLC; PHILIP
MORRIS USA INC.; and PHILIP MORRIS
PRODUCTS S.A.,

Defendants and Counterclaim Plaintiffs.

REPLY IN SUPPORT OF REYNOLDS’S MOTION IN LIMINE NO.9 TO
EXCLUDE EVIDENCE, ARGUMENT, OR TESTIMONY RELATING TO INCORRECT
IMAGES, DIAGRAMS, DRAWINGS, OR DESCRIPTIONS OF THE VUSE ALTO
CARTRIDGE
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Motion in Limine No. 9 is narrowly tailored to exclude only incorrect depictions of the
Vuse Alto. The incorrect images, diagrams, or descriptions that Reynolds seeks to exclude are
not relevant to Reynolds’s design-around arguments for the 911 patent. Indeed, neither
PM/Altria’s nor Reynolds’s experts rely on these incorrect depictions of the VUSE Alto. Thus,

there is no connection between them and Reynolds’s design-around arguments. Nor is there any

No experts rely on the incorrect VUSE Alto images, diagrams, or descriptions for the

purposes of infringement or damages. On its face, Reynolds’s MIL 9 is directed only to

“evidence, argument, or testimony relating to incorrect images, diagrams, drawings, or

descriptions of the VUSE Alto cartridge.” Despite PM/Altria’s suggestion otherwise, MIL 9

ks excusion of
_ PM/Altria admits that it knows which specific portions of
these exhibits contain inaccurate depictions of the VUSE Alto. In fact, PM/Altria, specifically
serce 1
T
PM/Altria does not point to where any of its experts have relied on_
Istead, PM/Alra argues tho
I ' <o
Reynolds's echnical expert, Kelly Kodarmo,
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-when he opined on design-around options for the *911 patent. Ex. 1 at ] 25, 41, 61, 87,
119-139, Exhibit 1. Nor did Reynolds’s other experts, Dr. Sullivan and Mr. Clissold, rely on.
_ to support their opinions. To the contrary, both relied on Mr. Kodama’s
testimony when considering design-arounds for the 911 patent. Ex. 2 at 49 49, 54-55; Ex. 3 at

94 285-286, Attachment A-7.

PM/Altria’s insinuation that there is a connection between _
_ and Mr. Kodama’s opinions on design around options for the 911
patent (Dkt. 991 at 2-3) is misplaced. The best PM/Altria can do to support its argument is to
cite to its expert Stacy Ehrlich’s opinion, _
I

_ Ex. 4 at 186:5-189:16. This testimony is conclusory and speculative at best, and it

is subject to Reynolds’s Motion to Exclude the Testimony of Stacy Ehrlich. Dkt. 879. But more

importantly, PM/Altria’s argument still misses the point that_
T

PM/Altria’s relevance argument is based on a previously undisclosed damages argument.

Until its Opposition to Reynolds’s MIL 9, PM/Altria had not disclosed this damages argument in
any expert reports, witness testimony, or discovery responses. While PM/Altria points generally

to sections of its expert Stacy Ehlrich’s report and deposition testimony in its Opposition, -

- Dkt. 991 at 2-4. None of these citations, however, addresses the argument.
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PM/Altria should not be allowed to claim relevance to incorrect depictions of the VUSE
Alto cartridge by way of a previously undisclosed argument at this late stage in the proceeding.
PM/Altria has known of _ for over a year. lts expert reports were due after
PM/Altria was aware of the issue. If PM/Altria wanted to make its argument, it could have done
so at least before the close of discovery on May 12, 2021, over nine months ago. 1f PM/Altria
intends to rely on expert testimony to support its argument, it has failed to do so as required by
Fed. R. Civ. P. 26(a)(2)(B) (an expert witness is required to provide “a complete statement of all
opinions the witness will express and the basis and reasons for them”) and as such, Fed. R. Civ.
P. 37(c) applies (“If a party fails to provide information or identify a witness as required by Rule
26(a) or (e), the party is not allowed to use that information or witness to supply evidence on a
motion, at a hearing, or at a trial, unless the failure was substantially justified or is harmless.”)

(emphasis added). Reynolds respectfully asks this court to grant its MIL 9.

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




