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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

RAI STRATEGIC HOLDINGS, INC. AND
R.J. REYNOLDS VAPOR COMPANY Case No. 1:20-cv-00393-LO-TCB

Plaintiffs and ORAL ARGUMENT REQUESTED

Counterclaim Defendants,

V.

ALTRIA CLIENT SERVICES LLC; PHILIP
MORRIS USA INC.; and PHILIP MORRIS
PRODUCTS S.A.

Defendants and
Counterclaim Plaintiffs.

PMI/ALTRIA’S OPPOSITION TO RJR’S MOTION IN LIMINE NO. 11

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:20-cv-00393-LO-TCB Document 1002 Filed 02/11/22 Page 2 of 14 PagelD# 27941

TABLE OF CONTENTS

L RJR’s MIL No. 11: REFERENCES TO IQOS SUPPORT pmi/altria’s
DAMAGES CASE AND PRESENT NO PREJUDICE, CONFUSION, OR

DELAY oottt ettt ettt et ettt et e st e b e e nt e et e e teeateeteesbeenae st enteeste st enteeneenraens 1
A. Evidence Of IQOS Is Relevant To Damages...........ccueeeveeeveenieenieenieeeieenieeieenieens 1
B. RJR Has Not Shown That Rule 403 Bars References To IQOS............cccceeeeneene 5
II. CONCLUSION ...ttt ettt ettt et ettt e s st e bt e st e sbe e beeatesseensesntesseentesneenee 8

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:20-cv-00393-LO-TCB Document 1002 Filed 02/11/22 Page 3 of 14 PagelD# 27942

TABLE OF AUTHORITIES

CASES

Abbott Labs. v. Sandoz, Inc.,
743 F. Supp. 2d 762 (N.D. T11. 20T10) ettt st 6

Advanced Technology Incubator, Inc. v. Sharp Corp.,
No. 09-cv-135, 2010 WL 11451797 (E.D. Tex. Mar. 31, 2010).....ccccceeveerieneeieeieieeieseeee s 6

BASF Plant Sci., LP v. Commonwealth Sci. & Indust. Rsch. Org.,
No. 17-c¢v-503, 2019 U.S. Dist. LEXIS 228305 (E.D. Va. Dec. 23, 2019).....cccccevviiiiieniieenne 5

De Reyes v. Waples Mobile Home Park Ltd. P’ship,
No. 16-cv-563, 2017 WL 4509869 (E.D. Va. Apr. 17, 2017)ucccueecieieieeieeeieeeeie e 5

Fujifilm Corp. v. Motorola Mobility LLC,
No. 12-cv-3587, 2015 WL 12622055 (N.D. Cal. Mar. 19, 2015)....cccevivienieieeienieieeieeenene 6

Georgia-Pacific Corp. v. U.S. Plywood Corp.,
318 F. Supp. 1116 (S.D.IN.Y. 1970) ettt 1

In re C.R. Bard, Inc.,
810 F.3d 913 (4th Cir. 2016) ..eeecueieeeiiieeeiieeeieeeeee ettt e et e e et e e e tae e s aaeessaeeesaseeesasaeeesseaenns 8

Intelligent Verification Sys., LLC v. Microsoft Corp.,
No. 12-¢v-525, 2015 WL 1518099 (E.D. Va. Mar. 31, 2015) c.cccecvereeeieieieieieeeeee, 2,3,5,7

King v. Herbert J. Thomas Mem’l Hosp.,
159 F.3d 192 (4th Cir. 1998) ..ttt 7

Lowe v. Wells Fargo Bank, N.A.,
No. 18-cv-00126, 2018 WL 3748418 (E.D. Va. July 9, 2018) ...eoeiiieiiiiieieieeeeee e 7

Schwendimann v. Arkwright Advanced Coating, Inc.,
No. 11-cv-820, 2018 WL 3621206 (D. Minn. July 30, 2018),
aff’d, 959 F.3d 1065 (Fed. Cir. 2020)......cciiiiiiieieiieieeie ettt s 2

Touchcom, Inc. v. Berreskin & Parr,
No. 7-cv-114, 2010 WL 4393282 (E.D. Va. Oct. 29, 2010) ...ccveoeviriieciieeeiee e 5

United States v. Leftenant,
341 F.3d 338 (4th Cir. 2003) ...ecuieiieieieeieete ettt sttt st sttt sttt et 5

United States v. Verges,
No. 13-cv-222,2014 WL 559573 (E.D. Va. Feb. 12, 2014) ..cc.cooiriiniiinieieiereeeeeeeeeen 3

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:20-cv-00393-LO-TCB Document 1002 Filed 02/11/22 Page 4 of 14 PagelD# 27943

STATUTES

19 U.S.C. § 1337 oo seeeeeoeeeeeeeeeseeseeeeseeees e eseeeeeseeeseeeesssseseeeeeesseesessseeesseeeseseesssseeee 8

21 ULS.C. § 387A(D) weveerrrreeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeeseeseeeeeeesseesse e seeeeeeeeesseeeesesseeeeseeeseeeesseeeese 3
OTHER AUTHORITIES

81 Fed. Reg. 28974 (May 10, 2016) .......uueeeerveeeeeereeeeeeeeseeeeeeeesesseeesseeeeeesesesssessseseeeessssseseeseeeee 3

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:20-cv-00393-LO-TCB Document 1002 Filed 02/11/22 Page 5 of 14 PagelD# 27944

I RJR’S MIL NO. 11: REFERENCES TO IQOS SUPPORT PMI/ALTRIA’S
DAMAGES CASE AND PRESENT NO PREJUDICE, CONFUSION, OR DELAY

RJR contends that the Court should exclude any reference to PMI/Altria’s IQOS heat not
burn device because it is purportedly irrelevant. RJR 1s wrong. PMI/Altria and RJR are arch rivals
and hot competitors in the market for alternatives to traditional combustible cigarettes. RJR’s
accused VUSE e-cigarettes compete with PMI/Altria’s IQOS heat not burn products and
technology. Consequently, information on IQOS 1is directly relevant to the Georgia Pacific
analysis and damages. RJR’s concerns about prejudice, confusion, or delay are conclusory,
overstated, and misplaced. RJR’s Motion in Limine (“MIL”) No. 11 should be denied.

A. Evidence Of IQOS Is Relevant To Damages

PMI/Altria should be allowed to present evidence about IQOS at trial because it is relevant
to damages for two separate reasons. First, evidence regarding IQOS 1is considered by both
parties’ damages experts when analyzing Georgia Pacific Factor No. 5. That factor looks at the
“[t]he commercial relationship between the licensor and licensee, such as whether they are
competitors in the same territory in the same line of business.” Georgia-Pacific Corp. v. U.S.
Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 1970). Here, the parties have competed

throughout the entire damages period and, as Mr. Meyer explains, that competitive relationship

B < A (Meyer Op.) 99346, 358-65.

! Each hypothetical negotiation relied on by Mr. Meyer for his royalty assessment includes a
licensor involved in the manufacturing, sale, and/or distribution of IQOS in the United States. Ex.
34, 36, 47. For the ’545 Patent, the parties are RJR and PM USA,
Id. 9 36. Forthe’ 265,911, and ’556 Patents,
the parties are RJR and PMP, 1d. §47. For
t

he ’374 Patent, the parties are RJR and ACS,
T e
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