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Pursuant to FRAP 35 and 40, defendant/appellee EMI Feist Catalog, Inc.
(“EMI”) respectfully seeks a panel rehearing or rehearing en banc of the decision
of this Court (Pooler, Livingston, Droney, C.J.) entered on October 8, 2015 (the
“Decision”) in this appeal (the “Appeal”) concerning ownership of the copyright in
the musical composition Santa Claus is Comin’ to Town (the “Song”).

RULE 35(b)(1) STATEMENT

The Decision and this Appeal raise questions of exceptional importance
affecting far more than ownership of one song. The Decision is premised on
interpretations of 88 304 and 203 of the U.S. Copyright Act that are contrary to
precedent, rewriting the statute. The Decision also upends New York contract law,
converting a “plausible” interpretation of a contract into one the Panel labels “clear
and unambiguous,” disregarding provisions of the contract inconsistent with such
interpretation as well as all contemporaneous extrinsic evidence confirming that
the parties’ understanding of the contract was exactly contrary to such
interpretation.

In interpreting the meaning of publication ““under the grant” in § 203(a)(3),
the Panel excised the phrase “under the grant,” rewriting it to say “first publication
under any grant.” The Panel’s interpretation has far-reaching consequences,
shortening, by up to five years, the duration of pre-existing grants already paid for

by a publisher or future grants designed by Congress to be the lesser of 40 years
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