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INTRODUCTION

The Panel’s decision involves a straightforward application of this Court’s
precedent interpreting the plain language of the Copyright Act. In Perfect 10, Inc.
v. Amazon.com, Inc., 508 F.3d 1146 (9th Cir. 2007), this Court held that a website
that merely provides instructions for a browser to find an image that a different
website stores and transmits (a process known as “embedding”) has not itself directly
infringed the copyright holder’s right to publicly display that image. This Court’s
decision relied on a careful reading of the Copyright Act and built on pre-existing
caselaw from this Court. It placed no weight on the fact that the defendant in Perfect
10—Google—happened to be a search engine.

In the decision here, the Panel said the obvious: Perfect 10 is not limited to
search engines. It applies to any website that “embeds” images from other websites
but does not store them.

There is no reason to rehear this case en banc. Perfect 10 and the Panel’s
application of it are correct, and no conflict exists with Supreme Court precedent,
other decisions of this Court, or any other circuit authority. Nor does this case
present a question of exceptional importance. It involves a discrete question about
direct infringement liability for a specific way of causing images to appear in a user’s

web browser. Plaintiffs’ proposal to create a bespoke Copyright Act that applies
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