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SUMMARY** 

 
Copyright 

 
The panel affirmed the district court’s dismissal of an 

action brought by two photographers under the Copyright 
Act alleging that Instagram, LLC, violated their exclusive 
display right by permitting third-party sites to embed the 
photographers’ Instagram content. 

The panel held that, under Perfect 10 v. Amazon, 508 
F.3d 1146 (9th Cir. 2007), Instagram could not be liable for 
secondary infringement because embedding a photo does not 
"display a copy" of the underlying image.  Perfect 10 set 
forth the “Server Test,” which provides that a copy of a 
photographic image is not displayed when it is not fixed in a 
computer’s memory.  The panel held that Perfect 10 did not 
restrict the application of the Server Test to a specific type 
of website, such as search engines.  Arguments that 
Perfect10 is inconsistent with the Copyright Act are 
foreclosed by Perfect 10 outside of an en banc 
proceeding.  And Perfect 10 was not effectively overturned 
by American Broadcasting Co. v. Aereo, 573 U.S. 431 
(2014), which held that a streaming provider infringed 
broadcasters’ exclusive right of public performance. 
  

 
** This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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OPINION 
 
BYBEE, Circuit Judge: 

This copyright dispute tests the limits of our holding in 
Perfect 10 v. Amazon, 508 F.3d 1146 (9th Cir. 2007) in light 
of the Supreme Court’s subsequent decision in American 
Broadcasting Companies, Inc. v. Aereo, 573 U.S. 431 
(2014).  Plaintiffs-appellees Alexis Hunley and Matthew 
Scott Brauer (collectively “Hunley”) are photographers who 
sued defendant Instagram for copyright infringement.  
Hunley alleges that Instagram violates their exclusive 
display right by permitting third-party sites to embed the 
photographers’ Instagram content.  See 17 U.S.C. § 106(5). 
The district court held that Instagram could not be liable for 
secondary infringement because embedding a photo does not 
“display a copy” of the underlying images under Perfect 10.     

We agree with the district court that Perfect 10 
forecloses relief in this case.  Accordingly, we affirm.  
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I. FACTS AND PROCEEDINGS 
A.  Facts 

1. The Background 
Instagram is a social media platform where users share 

photo and video content to their followers.  Users with public 
profiles grant Instagram a royalty-free sublicense to display 
their photos.   Instagram’s infrastructure also allows third-
party websites to “embed” public Instagram posts.   

Embedding1 is a method that allows a third-party website 
(the embedding website) to incorporate content directly from 
the website where it originally appeared (the host website).  
Websites are created using instructions written in Hypertext 
Markup Language (“HTML”).  Perfect 10, 508 F.3d at 1155.  
HTML is a text-only code, meaning that the underlying 
HTML instructions cannot contain images.  Instead, when a 
website wants to include an image, “the HTML instructions 
on the web[site] provide an address for where the images are 
stored, whether in the web[site] publisher’s computer or 
some other computer.”  Id.   

Users access a website through a web browser 
application.  Id.  When a web creator wants to include an 
image on a website, the web creator will write HTML 
instructions that direct the user’s web browser to retrieve the 
image from a specific location on a server and display it 
according to the website’s formatting requirements.  When 
the image is located on the same server as the website, the 
HTML will include the file name of that image.  So for 
example, if the National Parks Service wants to display a 

 
1 We have sometimes referred to embedding as “in-line linking” or 
“framing.”  
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