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2 GRAY V. HUDSON 
 

Before:  RICHARD R. CLIFTON, MILAN D. SMITH, 
JR., and PAUL J. WATFORD, Circuit Judges. 

 
Opinion by Judge Milan D. Smith, Jr. 

 
 

SUMMARY* 

 
 

Copyright 
 
 The panel affirmed the district court’s order vacating a 
jury’s award of damages for copyright infringement and 
granting judgment as a matter of law to Katheryn Hudson 
(pka Katy Perry) and other defendants. 
 
 Christian hip-hop artists Marcus Gray (pka Flame), 
Emanuel Lambert, and Chike Ojukwu claimed that an 
ostinato, or repeating instrumental figure, in Hudson’s song 
“Dark Horse” copied a similar ostinato in plaintiffs’ song 
“Joyful Noise.” 
 
 The panel held that copyright law protects musical works 
only to the extent that they are “original works of 
authorship.”  The panel concluded that the ostinatos at issue 
here consisted entirely of commonplace musical elements, 
and the similarities between them did not arise out of an 
original combination of these elements.  Consequently, the 
jury’s verdict finding defendants liable for copyright 
infringement was unsupported by the evidence because 
plaintiffs failed to put forward legally sufficient evidence 

 
* This summary constitutes no part of the opinion of the court.  It 

has been prepared by court staff for the convenience of the reader. 
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that Joyful Noise and Dark Horse were extrinsically similar 
works with respect to any musical features protectible under 
copyright law. 
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Anjani Mandavia and David L. Burg, Mandavia Ephraim & 
Burg LLP, Los Angeles, California, for Amicus Curiae 
Motion Picture Association Inc. 
 
Kenneth D. Freundlich, Freundlich Law, Encino, California, 
for Amicus Curiae Musicologists. 
 
Edwin F. McPherson, McPherson LLP, Los Angeles, 
California, for Amici Curiae 110 Individual Songwriters, 
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OPINION 

M. SMITH, Circuit Judge: 

Plaintiffs Marcus Gray (pka Flame), Emanuel Lambert, 
and Chike Ojukwu are Christian hip-hop artists who have 
sued Katheryn Hudson (pka Katy Perry), Capitol Records 
LLC, and several other defendants for copyright 
infringement.  They claim that a repeating instrumental 
figure—in musical terms, an ostinato—in Hudson’s song 
“Dark Horse” copied a similar ostinato in plaintiffs’ song 
“Joyful Noise.”  After a trial centering around the testimony 
of musical experts, a jury found defendants liable for 
copyright infringement and awarded $2.8 million in 
damages.  The district court vacated the jury award and 
granted judgment as a matter of law to defendants, 
concluding principally that the evidence at trial was legally 
insufficient to show that the Joyful Noise ostinato was 
copyrightable original expression. 
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We affirm.  Copyright law protects “musical works” 
only to the extent that they are “original works of 
authorship.”  17 U.S.C. § 102(a).  The trial record compels 
us to conclude that the ostinatos at issue here consist entirely 
of commonplace musical elements, and that the similarities 
between them do not arise out of an original combination of 
these elements.  Consequently, the jury’s verdict finding 
defendants liable for copyright infringement was 
unsupported by the evidence.1 

BACKGROUND 

I. Musical Background 

We begin by briefly explaining some vocabulary that we 
rely on throughout this opinion.  A musical scale is 
essentially a sequence of musical notes or tones ordered by 
pitch (i.e., how “low” or “high” each note is).  To illustrate 
this concept, a standard piano or keyboard instrument has 
white and black keys organized in a twelve-key repeating 
pattern.  If one starts with any key on the piano and plays 
twelve white and black keys in order from left to right, she 
will have played all the notes of the “chromatic” scale in 
ascending order.  That ordered sequence of twelve notes—
which repeats itself at higher and lower registers across the 

 
1 We accept the amicus briefs submitted by (1) the Recording 

Industry Association of America and the National Music Publishers’ 
Association, (2) the Motion Picture Association, (3) a group of 110 
individual songwriters and other music industry professionals, along 
with Nashville Songwriters Association International and Music Arts 
Coalition, and (4) a group of musicologists.  See Dkt. Nos. 51, 54, 56, 
58.  We deny as moot defendants’ motion to strike material from 
plaintiffs’ opening brief, Dkt. No. 29, because we conclude that even if 
we were to consider the purportedly improper material, we would still 
decide this case in defendants’ favor for the same reasons given in this 
opinion. 
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