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UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

Questions and Answers

Petitions for Panel Rehearing (Fed. Cir. R. 40)

and

Petitioﬁs for Hearing or Rehearing En Banc (Fed. Cir. R. 35)

Q. When s a petition for pagel reh'ean'ng appropn'ate?

A_ Petitions for panel rehearing are rarely consudered
meritorious. Consequently itis easiest to:ﬁrst answer when
a petition for panel rehearing is not appropnate A petition

for panel reheanng sh0uld not be used to reargue issues

so w'h'en the
wgﬂ)g_u_t_ opinion

ty falléa to raise
ini n | to be

rehearing to be appropnate g
rehearing must be able to ide: ty: 'S opmron a
matenal error-of fact of law, the _'_rrectlon of which would

require 3 dxﬁerent]udgmenken appea N

Q. When 1s a petition for reh‘eah'ng en ,bénc appropnate?

A. En banc decisions are extraordlnary occurrences To

properly answer the question, one must ﬁrst undersiand the

responsibility of a three-judge merits panet of the court. The
panel is charged with deciding mdwndual appeals according
to the law of the circuit as established in the court's
precedential opinions. While each menits panel IS

empowered to enter precedenllal opinions, the ultimate duty

of the court en banc is to set forth the law of the Federal
Circuit, which merits panels are obliged to follow

Thus, as a usual prerequisite, a merits panel of the court
must have entered a precedential opinion in support of its
judgment for a petition for rehearing en banc to be
appropriate. In addition, the party seeking reheanng en
banc must show that either the merits panel has failed to
follow decisions of the Supreme Court of the United States
or Federal Circuit precedential opinions, or that the
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merits panel has followed circuit precedent, which the party
seeks to have overruled by the courten banc.

Q. How frequently are petitions for panel rehearng granted
by merits panels or pelitions for rehearing en banc’ granled

by the cour?

A The data regarding petitions for panel rehearing since
1982 shows that ments panels granted some relief in only
three percent of the petitions filed. The relief granted usually
involved only minor corrections of factual misstatements,
rarely resutting in a change of outcome in the decision.

En banc petitions have been granted less frequently.
Historically, the court has inttiated en banc review in a few
of the appeals decided en banc since 1982.

Q. Is it necessary to have filed either of the se pelitions
before filing a petition for certioran in the U.S. Supreme
Court?

A. No. All thatis needed is a final judgment of the Cour of
Appeals.
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