
 

United States Court of Appeals 
for the Federal Circuit 

______________________ 
 

WI-LAN, INC., 
Plaintiff-Appellant 

 
v. 
 

APPLE INC., 
Defendant-Cross Appellant 

______________________ 
 

2014-1437, -2014-1485 
______________________ 

 
Appeals from the United States District Court for the 

Eastern District of Texas in Nos. 2:11-cv-00068-JRG, 
2:12-cv-00600-JRG, Judge J. Rodney Gilstrap. 

______________________ 
 

Decided:  January 8, 2016 
______________________ 

 
ROBERT A. COTE, McKool Smith, P.C., New York, NY, 

argued for plaintiff-appellant.  Also represented by 
SAMUEL FRANKLIN BAXTER, Marshall, TX; JASON 
BLACKSTONE, RICHTER DARRYL BURKE, SETH R. 
HASENOUR, ROSEMARY T. SNIDER, Dallas, TX; DIRK D. 
THOMAS, Washington, DC. 

 
MARK S. DAVIES, Orrick, Herrington & Sutcliffe LLP, 

Washington, DC, argued for defendant-cross-appellant.  
Also represented by KATHERINE M. KOPP, T. VANN 
PEARCE, JR.; BRIAN PHILIP GOLDMAN, San Francisco, CA; 
WILL MELEHANI, Irvine, CA; SIDDHARTHA M. VENKATESAN, 
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Menlo Park, CA; ANDREW D. SILVERMAN, New York, NY; 
ASHLEE N. LIN, MIGUEL JESUS RUIZ, MARK C. SCARSI, 
Milbank, Tweed, Hadley & McCloy, LLP, Los Angeles, 
CA. 

______________________ 
 

Before REYNA, WALLACH, and HUGHES, Circuit Judges. 
REYNA, Circuit Judge. 

Wi-LAN, Inc. (“Wi-LAN”) is the assignee of U.S. Pa-
tent No. RE37,802 (“’802 patent”), which concerns a 
wireless data communication technique called “Multi-
Code Direct-Sequence Spread Spectrum” (MC-DSSS).  Wi-
LAN asserts that the patented technique is embodied in 
several modern wireless communications standards.  

On February 2, 2011, Wi-LAN sued Apple Inc. (“Ap-
ple”) and other technology companies in the United States 
District Court for the Eastern District of Texas for in-
fringing claims 1 and 10 of the ’802 patent by manufactur-
ing and selling products complying with various wide-
area communication standards.  A jury found that Apple 
did not infringe and that the claims are invalid.  The 
district court denied Wi-LAN’s motion for judgment as a 
matter of law (“JMOL”) and for a new trial with respect to 
infringement, but it granted Wi-LAN’s motion for JMOL 
of no invalidity. 

Wi-LAN appeals the trial court’s denial of JMOL and 
its motion for a new trial on infringement, and Apple 
cross-appeals the grant of JMOL of no invalidity.  Because 
the jury’s verdict of non-infringement was supported by 
substantial evidence, we affirm the district court’s denial 
of JMOL as to non-infringement.  Because the trial court’s 
JMOL determination of no invalidity was based on a post-
verdict reconstruction of the claims, we reverse the district 
court’s grant of JMOL of no invalidity. 
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I. BACKGROUND 
A. The Patented Technology 

Wireless communication devices use radio waves to 
communicate digital data by modulating the frequency, 
amplitude, or phase of those waves according to pre-
established patterns.  Each pattern communicates a 
respective “symbol” corresponding to a given combination 
of bits.  J.A. 3546.  Devices that detect the radio waves 
can observe and interpret the modulation patterns to 
recover the transmitted symbols. 

“Direct-Sequence Spread Spectrum” (DSSS) is a prior 
art modulation technique that prevents third parties from 
intercepting and interpreting radio communications.  
Using DSSS, a radio transmitter “spreads” a signal across 
a band of frequencies by multiplying the signal against a 
pseudo-random signal called “pseudo-noise.”  The pseudo-
noise signal corresponds to a particular code, such that a 
receiver with a corresponding code can “invert” (i.e., 
reverse) the spreading to recover the original signal.  A 
third party scanning the spectrum would detect only what 
appears to be natural ambient noise, while the intended 
recipient could use the corresponding code to detect and 
decode the communication.  A drawback of DSSS is that 
each communication occupies an entire band of frequency, 
which makes it difficult for multiple users to transmit 
data simultaneously. 

“Code Division Multiple Access” (CDMA) is another 
prior art modulation technique that addresses the band-
width shortcomings of DSSS by allowing multiple users to 
transmit on the same band using different spreading 
codes.  Under CDMA, the signals from the multiple users 
form a combined noise-like signal, and each receiver can 
use its respective code to recover the communications 
intended for it from the combined signal. 
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The ’802 patent discloses a “multi-code” variation of 
DSSS (MC-DSSS), which enhances throughput by permit-
ting a single transmitter to utilize multiple codes simul-
taneously.  ’802 patent col. 1 l. 66 – col. 2 l. 5.  The 
specification describes two embodiments, corresponding to 
Figures 1 and 4 respectively.   

The embodiment of Figure 1 includes: (1) a converter 10 
for converting a stream of data symbols into multiple sets 
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of N data symbols each, (2) a computing means 12 that 
operates on the sets of data symbols to produce “modulat-
ed data symbols corresponding to an invertible random-
ized spreading of the stream of data symbols” and (3) a 
combiner 14 for combining the modulated data symbols 
for transmission.  Id. Fig. 1, col. 4 ll. 1–7.  The computing 
means modulates each data symbol using a respective 
DSSS code, which may be derived using a series of math-
ematical transforms, as shown in Figure 3.  Id. col. 4 ll. 7–
12, col. 4 ll. 29–34.  The patent lists a dozen exemplary 
mathematical transforms, including the complex “ran-
domizer transform” of Figure 8.  Id. col. 4 l. 66 – col. 5 l. 
12.  In the alternative embodiment of Figure 4, the com-
puting means modulates the N data symbols by applying 
the transforms directly to the N data symbols rather than 
indirectly via the DSSS codes.  Id. col. 4 ll. 38–43.   

Asserted claim 1 recites a transceiver for transmitting 
data using three components: 

1. A transceiver for transmitting a first stream 
of data symbols, the transceiver comprising: 

a converter for converting the first stream of 
data symbols into plural sets of N data sym-
bols each; 

first computing means for operating on the plu-
ral sets of N data symbols to produce modu-
lated data symbols corresponding to an 
invertible randomized spreading of the first 
stream of data symbols; and 

means to combine the modulated data symbols 
for transmission.  

The claimed transceiver includes a “converter” for con-
verting a stream of data symbols into multiple sets of data 
symbols, where each set includes N symbols.  Second, the 
transceiver includes a “computing means” for operating 
on the sets to produce “modulated data symbols corre-

Case: 14-1437      Document: 93-2     Page: 5     Filed: 01/08/2016

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


