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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

CELLULAR COMMUNICATIONS
EQUIPMENT LLC,

Plaintiff,
V.
LG ELECTRONICS, INC., ET AL.,

Defendants.

TYLER DIVISION

CIVIL ACTION NO. 6:14-cv-982-KNM
LEAD CASE

DEFENDANTS’ JOINT SUR-REPLY IN SUPPORT OF THEIR
MOTION FOR SUMMARY JUDGMENT

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.


https://www.docketalarm.com/

Case 6:14-cv-00982-KNM Document 165 Filed 11/30/15 Page 2 of 15 PagelD #: 2062

TABLE OF CONTENTS

L. RESPONSE TO PLAINTIFF’S STATEMENT OF UNDISPUTED FACTS........ccccceeuene. 1
II. CLAIMS 5-7 AND 14-17 OF THE *966 PATENT ARE INDEFINITE..........cccceeevernnn. 1
A. Nothing in the Patent Requires Substituting Equation [3] into Claims 5 or 14. ............ 2

B. Even After the Substitution Proposed by Plaintiff, Claims 5 and 14 Would Still
Be Fatally Inconsistent With Claims 1 and 10.........ccccoeoiiiiiiiiiniiiiieieccee e 3
III. CLAIM 15 OF THE *060 PATENT IS INDEFINITE........ccceoiiiiiiiiieeeeeeeeeseeeene 4
IV. CLAIMS 15 AND 23 OF THE ’556 PATENT ARE INDEFINITE. .......ccccceovnininineenn. 6
V. CONCLUSION ...ttt ettt ettt et e sttt eeste s et esteeneesseensesseesseensesseenseeneenneens 7

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 6:14-cv-00982-KNM Document 165 Filed 11/30/15 Page 3 of 15 PagelD #: 2063

TABLE OF AUTHORITIES

CASES
Adv. Display Techs. v. AU Optronics Corp.,

2012 WL 2872121 (E.D. Tex. July 12, 2012) ..cccuieieeiieieeeeeeee ettt 5
Biosig Instruments, Inc. v. Nautilus, Inc.,

783 F.3d 1374 (Fed. Cir. 2015) oottt 4
Fuji Photo Film Cp., Ltd. v. Int’l Trade Comm’n,

386 F.3d 1095 (Fed. Cir. 2004) ....ocuioiiieiieieieiieiesieieteeieieie ettt sttt ettt sse e ese s e sesens 7
Input/Output, Inc. v. Sercel, Inc.,

2008 WL 5427982 (E.D. Tex. APr. 28, 2008).....ccceirieieiieieieieieeieieieeresieseenesseseeeeseese e eseneens 5
Input/Output, Inc. v. Sercel, Inc.,

2007 WL 6196070 (E.D. Tex. Dec. 18, 2007).....cccerieiririeieiieieieeeienieeeresiesieeeresieeenesseneas 5,6
Interval Licensing LLC v. AOL, Inc.,

766 F.3d 1364 (Fed. Cir. 2014) ..ottt 5
Nautilus, Inc. v. Biosig Instruments, Inc.,

134 S.Ct. 2120 (2014) ettt ettt ettt ebe e neeseeaeneas 2,3,5,6

Nexus Display Techs. LLC v. Dell Inc.,
2015 WL 5578735 (E.D. Tex. Sept. 22, 2015) .cuuiiiieiiieieeeee ettt 5

Phillips v. AWH Corp.,
415 F.3d 1303 (Fed. Cir. 2005) ..eiviiiiiiiiiieiieiieeieiese sttt sttt 5

Prolifig Software Inc. v. Veeva Sys. Inc.,
2014 WL 3870016 (N.D. Cal. Aug. 6, 2014) ....ocuieiieieeiieieeesteee et 6

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 6:14-cv-00982-KNM Document 165 Filed 11/30/15 Page 4 of 15 PagelD #: 2064

. RESPONSE TO PLAINTIFF’S STATEMENT OF UNDISPUTED FACTS

Defendants dispute the following numbered paragraphs from Plaintiff’s Statement of
Undisputed Facts (see D.I. 160, at 11-12).

1. Defendants dispute that a person of ordinary skill in the art (“POSA”) would
understand how the variables set forth in one or more equations of the 966 patent relate to each
other by virtue of knowing algebra.

2. Defendants dispute that a POSA would necessarily understand any particular
relationship between the variables of equations [1] through [5] of the *966 patent, which have no
apparent relationship to each other. Plaintiff’s expert, Dr. Royer, effectively concedes that a
POSA would not necessarily understand such relationships when he observes that “the Ppreamble

variable in Claims 5 and 14 may be expanded as shown in Equation 3.”' (D.I. 160-8 9 58).

4. Disputed because the ‘966 patent offers no such explanation. Defendants dispute
that the equation set forth in Claims 1 and 10 of the 966 patent may be expressed as f(0) = APpc
+ APrampup When Po ug puscn = 0 given the other requirements of the claim, including the
requirement to initialize as the recited equation.

The remaining facts are undisputed, but are irrelevant to the issue of indefiniteness, for
reasons described below and in previous briefing.

1. CLAIMS 5-7 AND 14-17 OF THE *966 PATENT ARE INDEFINITE.

Claims 5 and 14 are inconsistent with the independent claims (1 and 10) from which they
depend. The independent claims require that an initial transmit power depends on two variables:
(1) a preamble power of a first message sent on an access channel; and (2) the second power
control adjustment state f(0). (966 patent at 12:67-13:3 and 14:58-61). Yet, it is undisputed that
the second variable — f(0) — does not appear in the text of the equations for the initial transmit

power (Pumsg3) recited in claims 5 and 14.

! Unless otherwise noted, emphasis in this brief is added.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 6:14-cv-00982-KNM Document 165 Filed 11/30/15 Page 5 of 15 PagelD #: 2065

Plaintiff suggests that a summation of three other variables that can be used to calculate
Ppreambie (1.€., Equation [3] in the patent) may be substituted for Ppreambic in the equations of claims
5 and 14. The *966 patent, however, never indicates that such substitution must be done. In any
event, such a substitution would create a new and equally fatal inconsistency: the preamble
power, having been replaced, would no longer appear in the equations of claims 5 and 14,
despite being required by claims 1 and 10.

Accordingly, Plaintiff has failed to raise a genuine factual dispute precluding summary
judgment that claims 5-7 and 14-17 are inconsistent with the claims from which they depend,

and thus are invalid as indefinite.

A. Nothing in the Patent Requires Substituting Equation [3] into Claims 5 or 14.

As noted above, Plaintiff argues “the Ppreamble variable expressly recited in Claims 5 and
14 (Equation 5 in the specification) may be represented as shown in Equation 3 of the
specification ... That i, Ppreambie = Ptarget + PL + APrampup.” (D.1. 160 at 13). Plaintiff suggests
that “substituting this equation into claim [sic: equation] 5 (recited in Claims 5 and 14) results
in” a formula that avoids the inconsistency identified by Defendants. However, nothing in
claims 5 or 14 requires this substitution, as Plaintiff’s permissive “may be” language confirms.
(See also D.I. 160-8 9 58).

As explained in Section II.B below, the substitution would not avoid the fatal
inconsistency. In any event, as a threshold matter, the suggested substitution is not indicated
anywhere in claims 5 or 14, or anywhere in the *966 patent specification. It is undisputed that
claims 5 and 14 do not include Equation [3] or particularly point out or distinctly claim that
Ppreamblc in the claims is defined by Equation [3]. See Nautilus, Inc. v. Biosig Instruments, Inc.,
134 S.Ct. 2120, 2124 (2014) (internal citations omitted) (emphasis original) (“The Patent Act

requires that a patent specification conclude with one or more claims particularly pointing out

and distinctly claiming the subject matter which the applicant regards as [the] invention.).
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