
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

TEXARKANA DIVISION 

MAXELL, LTD., 

Plaintiff 

 

Civil Action No. 5:19-cv-00036-RWS 

v. 

APPLE INC., 

Defendant. 

JURY TRIAL DEMANDED 

 

 

 

 

 

APPLE INC.’S MOTION FOR PROTECTIVE ORDER TO  

PREVENT DEPOSITION OF IN-HOUSE LITIGATION COUNSEL 
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1 

I. INTRODUCTION 

Courts in this and other districts uniformly hold that depositions of litigation counsel 

(including in-house litigation counsel) constitute “an abuse of the discovery process” that 

“lowers the standards of the profession,” and are permissible only in rare situations where no 

other means of discovery is available and the information sought is crucial and non-privileged.  

Shelton v. Am. Motors Corp., 805 F.2d 1323, 1327, 1330 (8th Cir. 1986); see also Nguyen v. 

Excel Corp., 197 F.3d 200, 209 & n.26 (5th Cir. 1999); Thiessen v. Gen. Elec. Capital Corp., 

267 F.3d 1095, 1112 (10th Cir. 2001).  Maxell cannot come close to meeting this high bar.  Far 

from exhausting other means of discovery, Maxell noticed Apple’s in-house litigation counsel, 

Mr. Andrew Stein, as the first individual fact deposition in this case—a clear indication that 

Maxell is again using discovery not as means to address the merits of this case, but as a weapon 

to “add[] to the already burdensome time and costs of litigation.”  Shelton, 805 F.2d at 1327.  

And Maxell cannot identify any non-privileged testimony that Mr. Stein could provide that is 

crucial to this case.  The only reason Maxell has demanded Mr. Stein’s deposition, despite 

whatever thinly veiled excuse it may concoct, is to harass Mr. Stein and Apple.1 

II. MATERIAL FACTS 

Mr. Andrew Stein is Senior Litigation Counsel at Apple.  Simmons Decl. at ¶ 2.  He is 

responsible for supervising Apple’s outside counsel in this litigation.  Id.  That work includes 

setting and directing litigation strategy and representing Apple at hearings and depositions.  Id. at 

 
1 This is just the latest in a series of discovery abuses by Maxell, which include: (1) rushing to 

Court, with no precedent whatsoever, on the theory that every document relevant to the case 

must have been produced on the initial disclosure deadline of July 10; (2) moving the Court, in 

the face of unambiguous precedent from this Court, that Apple provide non-infringement 

contentions in response to interrogatories; (3) moving the Court to compel Apple to fill out a 

10,000-cell spreadsheet as a single “interrogatory response”; and (4) refusing to provide 

substantive infringement contentions identifying allegedly infringing source code with 

specificity, as is clearly required by the local Patent Rules and this Court’s precedent. 
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