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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

V.

COMCAST CABLE COMMUNICATIONS,
LLC, d/b/a XFINITY, et al.,

Defendants.

MARSHALL DIVISION
TOUCHSTREAM TECHNOLOGIES, INC., §
Plaintiff, g
v. g
CHARTER COMMUNICATIONS, INC., etal., §
Defendants. g

TOUCHSTREAM TECHNOLOGIES, INC., § Lead Case No. 2:23-cv-00059-JRG

§ Member Case No. 2:23-cv-00062-JRG
Plaintiff, §
§
§
§
§
§
§
§

COMCAST’S SUR-REPLY IN OPPOSITION TO TOUCHSTREAM’S
MOTION TO STRIKE THE OPINIONS OF KEVIN JEFFAY, PH.D.
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Touchstream’s Reply abandons Touchstream’s original position that the Court should
strike all opinions of Comcast’s technical expert, Dr. Jeffay, regarding the 2010 Xfinity TV App
System.! Touchstream now requests only that the Court “strike the portions [of Dr. Jeffay’s
reports] referring to versions other than the November 2010 commercial release.” Reply at 5.
However, it provides no reason to limit Dr. Jeffay’s testimony in this way, and the Court should
deny Touchstream’s Motion in its entirety.

L. Dr. Jeffay Appropriately Considered the May 2010 Prototype

As Comcast explained in its Opposition, Dr. Jeffay opines that the Asserted Claims are
anticipated and/or rendered obvious by the 2010 Xfinity TV App System commercially released
by Comcast on November 15, 2010. Ex. A (Jeffay Op. Rpt.) 9 26, 223 (at p. 92); Ex. B (Jeffay
Dep. Tr.) at 215:3-9. Because Touchstream asserts a conception date for the Asserted Patents of
October 8, 2010, Dr. Jeffay also traces the development of the 2010 Xfinity TV App System,
including a May 2010 prototype, to explain Comcast’s conception and diligent reduction to
practice of the system under § 102(g).? Ex. A (Jeffay Op. Rpt.) §223; Ex. B (Jeffay Dep. Tr.) at
215:10-25. Under that section, “priority of invention goes to the first party to reduce an
invention to practice unless the other party can show that it was the first to conceive of the
invention and that it exercised reasonable diligence in later reducing that invention to practice.”
Cooper v. Goldfarb, 154 F.3d 1321, 1327 (Fed. Cir. 1998). Evidence of the conception and

diligent reduction to practice of a prior art reference is relevant under § 102(g) even when that

! This brief refers to Comcast’s Response to Touchstream’s Motion (Dkt. 119) as the
“Opposition” or “Opp.”’; Touchstream’s Reply in Support of the Motion (Dkt. 138) as “Reply”;
exhibits to Touchstream’s Motion as “Mot. Ex.”; and exhibits to the Sur-Reply Declaration of
Alena Farber as “Sur-Reply Ex.” All other terms carry the same meaning as in Comcast’s
Opposition.

2 Dr. Jeffay also opines that the Asserted Patents are not entitled to the October 8, 2010,
priority date and that the 2010 Xfinity TV App System therefore anticipates them under § 102(a)
as well. Ex. A (Jeffay Op. Rpt.) 9223 (at p. 92).

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




