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 v. 
 
SAMSUNG ELECTRONICS CO., LTD. and 
SAMSUNG ELECTRONICS AMERICA, INC., 
 
 Defendants. 

 
 
 
 
 Civil Action No. 2:22-cv-00263-JRG-RSP 
 
        JURY TRIAL DEMANDED 

 

 
 

DEFENDANTS’ MOTION TO DISMISS PLAINTIFF’S COMPLAINT FOR FAILURE 
TO STATE A CLAIM UNDER RULE 12(B)(6) 

 

 

 

Case 2:22-cv-00263-JRG-RSP   Document 22   Filed 11/21/22   Page 1 of 13 PageID #:  310

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF CONTENTS 
Page 

I. INTRODUCTION .............................................................................................................. 1 

II. STATEMENT OF FACTS ................................................................................................. 2 

III. LEGAL STANDARDS ...................................................................................................... 3 

A. Motion to Dismiss ................................................................................................... 3 

B. Section 1498(a) ....................................................................................................... 4 

IV. ARGUMENT ...................................................................................................................... 5 

V. CONCLUSION ................................................................................................................... 8 

Case 2:22-cv-00263-JRG-RSP   Document 22   Filed 11/21/22   Page 2 of 13 PageID #:  311

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF AUTHORITIES 

 Page(s) 

CASES 

Advanced Software Design Corp. v. Fed. Res. Bank, 
583 F.3d 1371 (Fed. Cir. 2009)..................................................................................................8 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) ...................................................................................................................3 

Astornet Techs. Inc. v. BAE Sys., Inc., 
802 F.3d 1271 (Fed. Cir. 2015)..............................................................................................4, 5 

Bell Atl. Corp. v. Twombly, 
550 U.S. 544 (2007) ...................................................................................................................3 

Decca Ltd. v. United States, 
640 F.2d 1156 (Ct. Cl. 1980) .....................................................................................................4 

FastShip, LLC v. United States, 
131 Fed. Cl. 592, 607 (2017), aff’d as modified, 892 F.3d 1298 (Fed. Cir. 2018)....................4 

Garteiser Honea, P.C. v. Moskowitz, 
No. 2:18-CV-00372-JRG, 2018 WL 6617780 (E.D. Tex. Dec. 18, 2018) ........................4, 6, 7 

IRIS Corp. v. Japan Airlines Corp., 
769 F.3d 1359 (Fed. Cir. 2014)..............................................................................................4, 5 

Kitty Hawk Aircargo, Inc. v. Chao 
418 F.3d 453, 457 (5th Cir. 2005) .............................................................................................6 

Madey v. Duke Univ., 
307 F.3d 1351 (Fed. Cir. 2002)..................................................................................................4 

Richmond Screw Anchor Co. v. United States, 
275 U.S. 331 (1928) ...................................................................................................................8 

Swindol v. Aurora Flight Scis. Corp., 
805 F.3d 516 (5th Cir. 2015) .................................................................................................4, 6 

Tellabs, Inc. v. Makor Issues & Rights, Ltd., 
551 U.S. 308 (2007) ...................................................................................................................3 

Zoltek Corp. v. United States, 
672 F.3d 1309 (Fed. Cir. 2012)..................................................................................................4 

Case 2:22-cv-00263-JRG-RSP   Document 22   Filed 11/21/22   Page 3 of 13 PageID #:  312

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 ii  

STATUTES 

28 U.S.C. § 1498(a) .....................................................................................................................4, 8 

OTHER AUTHORITIES 

Fed. R. Evid. 201(b)(2) ....................................................................................................................4 

 

Case 2:22-cv-00263-JRG-RSP   Document 22   Filed 11/21/22   Page 4 of 13 PageID #:  313

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


I. INTRODUCTION 

Plaintiff AGIS Software Development LLC’s (“AGIS’s”) Complaint against Defendants 

Samsung Electronics Co., Ltd. and Samsung Electronics America, Inc. (collectively, “Samsung”) 

sets forth allegations of infringement of four AGIS patents by a collection of apps known as the 

Team Awareness Kit, or “TAK,” suite of apps, the Android version of which is ATAK.  See Dkt. 

1, Case No. 2:22-cv-00263-JRG-RSP, ¶ 16 (hereinafter “Complaint”).  As made clear in the below 

excerpt from AGIS’s Complaint, TAK was developed and is maintained by the United States 

Government, not Samsung: 

 

Id. at ¶ 17, p. 11.  The Complaint also demonstrates U.S. Government ownership and control of 

the accused TAK apps.  See, e.g., id. (screenshot of TAK video bearing a U.S. Government 

confidentiality designation); id. at ¶ 24, p. 19 (describing TAK as a “Government-off-the-shelf 

(GOTS) software application,” meaning it is owned and controlled by the U.S. Government).  And 

the U.S. Government’s TAK website confirms that the accused TAK apps are owned by the U.S. 

Government and their use requires proper authorization:  

The TAK capability suite is a United States Government (USG) 
owned product. Use of these USG owned products outside of test 
and evaluation require the proper authority to operate (ATO) 
paperwork granted by your organization’s headquarters (HQ). 
Before installing and/or using any of the products, ensure you are 
within the guidelines of your organization. 

Ex. A, TAK.gov, https://tak.gov/products (last accessed Nov. 18, 2022) (emphasis added). AGIS’s 
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