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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

AGIS SOFTWARE DEVELOPMENT LLC, Case No. 2:21-cv-00072-JRG
(LEAD CASE)
Plaintiff,

JURY TRIAL DEMANDED

V.

T-MOBILE USA, INC. and T-MOBILE US,
INC.,

Defendant.

AGIS SOFTWARE DEVELOPMENT LLC, Case No. 2:21-cv-00024-JRG
(CONSOLIDATED CASE)
Plaintiff,

JURY TRIAL DEMANDED

LYFT, INC.,

Defendant.
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PLAINTIFF AGIS SOFTWARE DEVELOPMENT LLC’S SUR-REPLY
IN FURTHER OPPOSITION TO DEFENDANT LYFT, INC.’S
MOTION TO DISMISS FOR IMPROPER VENUE (DKT. 30)
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Plaintiff AGIS Software Development LLC (“AGIS” or “Plaintiff”), by and through its
undersigned counsel, hereby submits this sur-reply in opposition to Defendant Lyft, Inc.’s
(“Defendant” or “Lyft”) Motion to Dismiss for Improper Venue (Dkt. 30) (the “Motion”).

AGIS has established that venue is proper over Lyft in this District pursuant to 28 U.S.C.
§ 1400(b) and controlling Federal Circuit precedent, In re Cray Inc., 971 F.3d 1355 (Fed. Cir.
2017) and In re Google LLC, 949 F.3d 1338 (Fed. Cir. 2020). The facts show that Lyft conducts
business in this District by putting into practice the Lyft platform in this District and charging
customers of this District for rides in Lyft vehicles operated by Lyft drivers in the District and by
controlling and/or possessing a physical Lyft Express Drive location in the District for Lyft drivers
and personnel in the District. Lyft’s Reply fails to show otherwise. Alternatively, AGIS has shown
that venue discovery is warranted to uncover additional facts that are relevant and material to the
venue inquiry. Thus, Lyft’s Motion must be denied.

In the event the Court finds that venue is not proper, and that transfer is warranted under
28 U.S.C. § 1406, AGIS respectfully requests that this Court transfer this action to the Western
District of Texas (“WDTX”) instead of the Northern District of California (“NDCA”).

I. LYFT’S MOTION MUST BE DENIED

Lyft maintains regular and established places of business in this District. The Express
Drive Location satisfies the second Cray factor, requiring a “regular and established place of
business,” because, as pled in AGIS’s Complaint, they are places from which Lyft “actually
engage[s]” in business from the physical location in the District.” Dkt. 64, “Resp.” at 9-14. As
submitted by AGIS, Lyft’s website lists the “Lyft Express Drive Plano” as a pick-up location. /d.
at 9-14. The Lyft Express Drive Plano is a physical place in this District that Lyft exerts control
over. See id. at 11-12. Moreover, Lyft misstates the standards under Cray and Google—a

defendant is not required to (1) lease or compensate another party for use of space; and (2) have
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employees that staff the location. Id. at 9 (“A defendant is not required to own or lease the place
if it exercises other attributes of possession or control over the place (id.) and the statute can ‘be
satisfied by any physical place that the defendant could ‘possess[] or control.””) (citing In re
Google, 949 F.3d at 1343).

Similarly, Lyft alleges that because a vehicle can “easily move,” it cannot establish a
regular and established place of business. Again, these are physical locations from which the
business of Lyft is conducted, which is the entire business model of Lyft. Resp. at 9. Nonetheless,
the Federal Circuit has stated that “a fixed physical location in this district is not a prerequisite to
proper venue.” Id. at 10 (citing In re Cray, 871 F.3d at 1362). Contrary to Lyft’s contentions,
AGIS has set forth detailed responses to Lyft’s Motion regarding Lyft’s vehicles. See id. at 10-
11. Moreover, there is no dispute that Lyft conducts business from these locations where Lyft
authorizes the matching of drivers and riders (id. at 10) and drivers cannot provide Lyft’s services
within this District without first meeting at least Lyft’s driver requirements, and state and local
requirements. Id. Additionally, AGIS has demonstrated the level of ratification and control
exerted by Lyft over the Lyft vehicles and drivers, including the extensive vehicle requirements,
terms and services, and the driver addendum by which the vehicles and drivers must enter and
abide in order to operate a vehicle on behalf of Lyft. See id. at 15. A driver cannot drive or connect
with a rider without the explicit authorization of Lyft. /d. Lyft regulates the use of its logo, brand,
and emblem by its drivers and vehicles (id. at 16), all drivers “represent the brand and help to
create goodwill,” (id.), and Lyft offers its “Driver Services” and “Mobile Services” through which
Lyft offers maintenance, service and repairs, diagnostic inspections, driver support, and other
services for its vehicles. Id. Accordingly, Lyft’s vehicles are regular and established places of

business of Lyft.
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In addition, the Denton County Transportation Authority (“DCTA”) has partnered with
Lyft to “allow certified Lewisville Access customers the ability to travel from the city of Lewisville
to designated geofenced zones in Flower Mound for medical related trips.” Ex. V, Lewisville
Access to Flower Mound Lyft Program. Lyft, through the DCTA, provides three “zones,” (id.),
and users can select the “designated Lewisville Access to Flower Mound Lyft Zone.” Id. Once a
ride is requested through Lyft, “Lyft will contact nearby drivers, and provide customers
information on the expected arrival time, driver identification, and vehicle information,” and “Lyft
will text the customer when the driver is nearby and ready for pickup.” Id. Lyft’s partnership with
the DCTA also extends to a “Highland Village Lyft Zone” which provides Lyft customers with
transit options within Highland Village and North Lewisville, which are located within this
District. Ex. W, DCTA Highland Village and North Lewisville; see Ex. X, White Paper on TNCs
and Transit Mobility (“The Denton County Transportation Authority launched a partnership with
Lyft in 2018 in an effort to continue providing more transit options for those traveling within
Highland Village and north Lewisville.”). DCTA “chose to create a common geofenced area to
qualify trips within the specified zone,” based on “Lyft’s user interface platform.” Id. Lyft also
partners with the University of North Texas (“UNT”) to provide rides on campus to UNT students
in the “UNT Lyft Zone.” Ex. Y, UNT/Lyft. UNT maintains four campuses, including three
located in this District: Denton, Frisco, and McKinney. Ex. Z, UNT Locations. These “Lyft
Zones” are (1) physical places in this District; (2) regular and established places of business within
this District; and (3) places of business of Lyft.

With regard to Lyft’s allegations regarding the 838 Patent, AGIS has adequately pled acts
of infringement in this District as they relate to the claims of the *838 Patent. See Resp. at 16-20.

As stated in AGIS’s opposition, AGIS has sufficiently pled direct and indirect infringement with
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respect to the 838 Patent and AGIS is not required to set forth in detail its infringement theories
at this stage. See id. at 19-20 (“However, ‘[t]he issue of infringement is not reached on the merits
in considering venue requirements.’”) (citing Seven Networks LLC v. Google LLC, 315 F. Supp.
3d 933, 942-43 (E.D. Tex. 2018)).

Notably, Lyft submits that it does not operate any servers in Texas (Dkt. 87 “Reply” at 8),
however does not dispute that it relies on third-party servers, including AWS servers. Id. at 9.
Nonetheless, AGIS has alleged that Lyft and its customers and/or end-users have performed at
least one step of the 838 Patent claims in this District and some portion of Lyft’s infringing
products, systems, and/or servers is located in this District. /d. at 19. Accordingly, venue is proper
in this District with respect to the 838 Patent.

To the extent the Court finds that Lyft does not reside in this District, AGIS respectfully
requests that it be permitted to conduct venue discovery prior to a determination on the Motion “to
allow the adversarial process to aid the Court in making a fact-specific decision on a well-
developed factual record.” Mallinckrodt IP v. B. Braun Med. Inc., No. 17-365-LPS, 2017 WL
6383610, at *3 (D. Del. Dec. 14, 2017). While Lyft contends that venue discovery is not necessary,
the Court has discretion to allow targeted venue discovery. See Uniloc 2017 LLC v. Riot Games,
Inc., No. 2:19-CV-00223-JRG, 2020 WL 1158611, at *3 (E.D. Tex. Mar. 10, 2020) (“[TThe Court
is of the opinion that Uniloc should be permitted to take additional venue discovery. It is therefore
ORDERED that Uniloc has leave to conduct discovery in the following, narrowly tailored manner
to facilitate fair and full adjudication of the parties’ venue disputes.””) (emphasis added); see
Blitzsafe Texas, LLC v. Mitsubishi Electric Corp., No. 2:17-CV-00430, 2019 WL 2210686, at *3
(E.D. Tex. May 22, 2019) (“[J]urisdictional discovery should only be denied where it is impossible

that the discovery ‘could . . . add[] any significant facts’ that might bear on the jurisdictional
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