
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 
AGIS SOFTWARE DEVELOPMENT LLC, 
 

Plaintiff, 
 

v. 
 
T-MOBILE USA, INC. and T-MOBILE US, 
INC., 
 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
Case No. 2:21-cv-00072-JRG 
(LEAD CASE) 
 
JURY TRIAL DEMANDED 
 

 
AGIS SOFTWARE DEVELOPMENT LLC, 
 

Plaintiff, 
 

v. 
 
LYFT, INC., 
 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
Case No. 2:21-cv-00024-JRG 
(MEMBER CASE) 
 
JURY TRIAL DEMANDED 
 

PLAINTIFF AGIS SOFTWARE DEVELOPMENT LLC’S 
RESPONSE IN OPPOSITION TO DEFENDANT LYFT, INC.’S 

OPPOSED MOTION FOR FURTHER EXTENSION OF TIME TO 
FILE BILL OF COSTS AND MOTION FOR FEES (DKT. 361) 
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Plaintiff AGIS Software Development LLC (“AGIS” or “Plaintiff”), by and through its 

undersigned counsel, hereby submits this response in opposition to Defendant Lyft, Inc.’s 

(“Defendant” or “Lyft”) Opposed Motion for Further Extension of Time to File Bill of Costs and 

Motion for Fees (Dkt. 361) (the “Motion”).  This is Lyft’s second motion for an extension to 

request costs and attorney fees.  See Dkt. 356.  AGIS hereby incorporates its opposition briefing 

in Dkts. 357 and 360. 

I. INTRODUCTION 

In this serial motion, Lyft artfully suggests that: (a) Lyft does not know AGIS’s position, 

(b) this Motion moots Lyft’s previous motion for less time, and (c) there is no immediate need for 

the Court to decide this Motion due to ongoing discussions.  Lyft’s suggestions lack candor.  

The parties have already conferred and are at an impasse over whether the deadlines apply 

to Lyft.  Lyft is unable to show that Lyft is the “prevailing party,” as required by Fed. R. Civ. P. 

54(d) and 35 U.S.C § 285, and Lyft cannot obtain costs under L.R. CV-54 because there is no 

“final judgment or by judgment that a presiding judge directs be entered as final under Fed. R. Civ. 

P. 54(b).”  Thus, because the deadlines do not apply to Lyft when it is not the “prevailing party” 

and there is no final judgment under the applicable rules, Lyft cannot show good cause for the 

extension.  Lyft cannot avoid a decision on the merits by filing a new motion1 or by ignoring the 

parties’ impasse.  AGIS requests a ruling on the merits of this dispute because it involves a 

threshold issue regarding predicate facts necessary to request the intended relief. 

II. BACKGROUND 

On November 10, 2021, the Court issued a Report and Recommendation to dismiss AGIS’s 

action against Lyft under 28 U.S.C. § 1406(a), “without prejudice.”  Dkt. 212 at 14.  The Report 

 
1 AGIS again reserves the right to seek costs and fees associated with responding to Lyft’s frivolous 
requests.   
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2 

and Recommendation did not identify a “prevailing party.”   

Plaintiff filed a timely motion for reconsideration.  Dkt. 258.  Defendant did not file a 

motion for reconsideration on any grounds.   

On January 19, 2022, the Court overruled the objections raised in AGIS’s motion for 

reconsideration, adopted the Report and Recommendation, and directed the clerk to close the 

action against Lyft.  Dkt. 334. 

On January 31, 2022, 11:56 P,M., 48 hours before the deadline for its Motion, counsel for 

Lyft raised the issue of costs for the first time when it emailed counsel for AGIS a copy of its 

proposed bill of costs.  AGIS promptly notified Lyft that it had no legal basis for requesting costs 

and fees because it had not been identified as the “prevailing party” and because the action had 

been dismissed “without prejudice.”  Dkt. 334 (adopting Dkt. 212 at 14). 

Since being informed that it is not the “prevailing party” and that there is no final judgment, 

Lyft has done nothing to modify the existing facts. 

III. LEGAL STANDARDS 

Fed. R. Civ. P. 54(d) provides that, “[u]nless a federal statute, these rules, or a court order 

provides otherwise, costs—other than attorney’s fees—should be allowed to the prevailing party.” 

L.R. CV-54 provides that “[a] party awarded costs by final judgment or by judgment that 

a presiding judge directs be entered as final under Fed. R. Civ. P. 54(b) must apply to the clerk for 

taxation of such costs by filing a bill of costs.  Unless otherwise provided by statute or by an order 

of the presiding judge, the bill of costs must be filed with the clerk and served on any party entitled 

to such service no later than fourteen days after the clerk enters the judgment on the docket.”   

35 U.S.C § 285 provides that “[t]he court in exceptional cases may award reasonable 

attorney fees to the prevailing party.”   

Case 2:21-cv-00072-JRG-RSP   Document 362   Filed 02/17/22   Page 5 of 13 PageID #:  23191

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


