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'970 Patent, Claims 1, 10
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Exemplary Claims

970 Patent, Claim 1

728 Patent, Claim 7 "724 Patent, Claim 9
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Claim Constructions

“similarly equipped” Terms

AGIS’s Proposed Defendants’ Proposed

Construction Construction

“?;r;é'i;'ﬁeqt”g’?d F;h?;‘;; ot Gl Plain and ordinary Indefinite
( atent, Claim 7, atent, Claim 9) meaning

“similarly equipped PDA cellular phone”
('724 Patent, Claim 16)

“similarly equipped PDA/cell phone”
('970 Patent, Claim 1)

“‘each PDA/cell phone within a predetermined
communication network is similarly equipped”
('970 Patent, Claim 11)

Issue:

» Whether the intrinsic record provides objective boundaries for determine whether two cellular
phones are “similarly equipped.”
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Are These Two Cellular Phones “Similarly Equipped™?
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Are These Two Cellular Phones “Similarly Equipped™?
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Are These Two Cellular Phones “Similarly Equipped™?
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Are These Two Cellular Phones “Similarly Equipped™?
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The “Similarly Equipped” Claims Are Indefinite

* |t Is undisputed that there is no established understanding in the art on
what it means for two cellular phones to be “similarly equipped.”

Neither is there any established understanding in the art on what it means
for two cellular phones (or PDAs) to be “similarly equipped.” As such, a POSITA would be unable

to determine the scope of the claims.

Shekhar Decl. [ 63, see also McAlexander Decl. {[{] 35—-38 (not identifying an established meaning of “similarly equipped”)
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AGIS Is Unable to Articulate the Plain and Ordinary Meaning

* AGIS does not ever explain how to determine the scope of “similarly
equipped” with any reasonable certainty.

AGIS’s Opening Br. at 10
10



Case 2:21-cv-00072-JRG-RSP Document 175-1 Filed 10/21/21 Page 11 of 74 PagelD #:
6051

AGIS’s Expert Declaration Underscores the Claims’ Indefiniteness

» Far from providing any reasonable certainty, AGIS’s expert simply replaces one indefinite
phrase (“similarly equipped®) with another (“common hardware and/or software features”).

McAlexander Decl. §] 36

McAlexander Decl. [ 37

* Neither AGIS nor Mr. McAlexander even attempts to explain which or how many
“hardware and/or software features” need to be “common,” nor what level of commonality
is required to conclude that any specific “hardware and/or software[]” feature is “similar.”
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ACQIS v. Alcatel-Lucent

“similar in design’

« Unclear what aspects of “design”
should be compared. See id. at *9

« “ACQIS was unable to articulate any
point at which components or circuitry
would cease to be ‘similar.” /d. at *9

Present Case

“similarly equipped”

» Unclear what aspects of “equipped”
(i.e., hardware and/or software)
should be compared.

* AGIS is unable to articulate any point
at which hardware and/or software
ceases to be “similar.”

“The term ‘similar in design’ . . . fails to meet the ‘reasonable certainty’ standard and

renders those claims indefinite.”

ACQIS LLC v. Alcatel-Lucent USA Inc., No. 6:13-cv-638, 2015 WL 1737853 (E.D. Tex. Apr. 13, 2015)
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Claims Do Not Provide Guidance on Scope of “Similarly Equipped”

'728 Patent, Claim 7 '970 Patent, Claim 1

'970 Patent, Claim 11

724 Patent, Claim 9

724 Patent, Claim 16
13
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Claims Do Not Provide Guidance on Scope of “Similarly Equipped”

» That certain asserted claims explicitly
require certain features (e.g., a CPU,
a GPS navigation system, etc.), does
not resolve the ambiguity.

* If “similarly equipped” means that
each phone has these specific
features, the claim would have the
same scope with or without the
phrase “similarly equipped,” which
contradicts established claim

construction law. See Elekta Instrument
S.A. v. O.U.R. Sci. Intl, Inc., 214 F.3d 1302,
1307 (Fed. Cir. 2000) (rejecting construction
that would render other claim limitations

superfluous)

‘724 Patent, Claim 16
14
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The Specifications Provide No Objective Boundaries

« The 728 Patent specification repeats the error of the claims: reciting
that phones are “similarly equipped” but providing no guidance to a
POSITA on what that means.

‘728 Patent at 2:64-3:3

‘728 Patent at 8:35-43
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The Specifications Provide No Objective Boundaries

* The specifications recite several features without indicating which, if
any, must be included to make the phones “similarly equipped.”

'728 Patent at 7:16—60 1
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The Specifications Provide No Objective Boundaries

* The '724 Patent specification lacks guidance:

724 Patent at 8:18-21

724 Patent at 2:19-25

* There are no disclosures at all in the 970 Patent even mentioning
“similarly equipped.”
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Defendants’ Expert Confirms the Claims’ Indefiniteness

» Dr. Shekhar explains that at the time of the Asserted Patents:

similar.
Shekhar Decl. §] 36

» There is no guidance in the intrinsic record—and AGIS points to none—on what
commonalities in display technology, for example, would be required for two cellular phones
to be “similarly equipped.”

18
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The “Similarly Equipped” Claims Are Indefinite

When a claim includes a term of degree that lacks an established understanding,
“the court must determine whether the patent’s specification supplies some
standard for measuring the scope of the [term].”

Datamize, LLC v. Plumtree Software, Inc., 417 F.3d 1342, 1351 (Fed. Cir. 2005)

“The claims, when read in light of the specification and the prosecution history,
must provide objective boundaries for those of skill in the art.”

Interval Licensing LLC v. AOL, Inc., 766 F.3d 1364, 1371 (Fed. Cir. 2014)
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724 Patent, Claim 9
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Exemplary Claim

724 Patent, Claim 9 o
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Claim Constructions

“said database including the generation of one or more symbols associated with a particular
participating users” (724 Patent, Claim 9)

AGIS’s Proposed Construction Defendants’ Proposed Construction
Plain and ordinary meaning Indefinite
Issues:

« Would a POSITA have understood how a “database” can “includ[e] the generation
of one or more symbols” as required by the claim.

22
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A Database Is Like a File Cabinet

23
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Databases Cannot Perform Functions

« Databases are used for persistent storage and do not perform
functions, such as generating symbols:

A POSITA would have understood that databases are used for persistent storage—not the act of

generating symbols representative of users in the network.

96.  Databases themselves are not programs, and cannot themselves perform functions.

Shekhar Decl. |[] 95, 96
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Plaintiff Misses the Point

* AGIS does not dispute that databases cannot generate symbols,
arguing instead that it would have been within the understanding of a
POSITA to store pre-generated symbols in a database.

McAlexander Decl. § 43

25
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The Claim Language Supports Indefiniteness

* AGIS states in its reply: “the
claims disclose generation of
symbols by both the
application program and
database.” AGIS Reply Brief at p. 4

724 Patent, Claim 9
26
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Claim Constructions

“said database including the generation of one or more symbols associated with a particular
participating users” (724 Patent, Claim 9)

AGIS’s Proposed Construction Defendants’ Proposed Construction
Plain and ordinary meaning Indefinite
Issues:

« Claim 9 is indefinite because a POSITA would not have understood how a
“‘database” can “includ[e] the generation of one or more symbols” as required by
the claim.

27
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724 Patent, Claim 9




Case 2:21-cv-00072-JRG-RSP Document 175-1 Filed 10/21/21 Page 29 of 74 PagelD #:
6069

Exemplary Claim

724 Patent, Claim 9
29
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Claim Constructions

“accessing an application program in each cell phone for generating one or more symbols
representative of one or more participant users, each of whom have a similarly equipped
cellular phone” (724 Patent, Claim 9)

AGIS’s Proposed Construction Defendants’ Proposed Construction
Not subject to § 112, ] 6. Indefinite - Governed by § 112, || 6.
Plain and ordinary meaning. The specification does not disclose a

structure/algorithm for providing the “generating
one or more symbols representative of one or
more participant users, each of who have a
similarly equipped cellular phone” function.

Issues:
 Does § 112, { 6 govern?

* Does this term use purely functional language without reciting sufficient structure
to perform the function?

30
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This Term |Is Governed by § 112, [ 6

 Application program is a nonce word that does not connote sufficient
structure:

The Dyfan Court found claim terms subject to § 112, ] 6 and indefinite while
stating that, “[a]lthough the claim recites several components (e.g., ‘broadcast
short-range communications unit,’ ‘mobile devices,” ‘code’ / ‘computer code’ /

‘application,” and ‘server’), none of these components constitute sufficient
structure to perform the recited function”

Dyfan, LLC v. Target Corp., No. 19-179, 2020 WL 8617821, at *6-7 (W.D. Tex. Nov. 24, 2020)

31
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The Specification Does Not Disclose an Algorithm

* The portions of the specification identified by
AGIS merely repeat the claim language.

724 Patent at 6:44—-46

32
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Federal Circuit Has Affirmed Indefiniteness for Similar Term In 728

“symbol generator’ invokes the application of § 112, q 6 because it fails to
describe a sufficient structure and otherwise recites abstract elements for causing
actions”

“[T]he combination of the terms as used in the context of the relevant claim
language suggests that it is simply an abstraction that describes the function
being performed (i.e., the generation of symbols).”

AGIS v. Life360, Inc., 830 F.3d 1341, 1347 (Fed. Cir. 2016)

33
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Comparing the Construed Claim Language to the Term in This Case

'728 Patent (Parent to '724), Claim 3 '724 Patent, Claim 9
34
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WhatsApp's Statements in IPR Have No Bearing Here

» WhatsApp has settled; Defendants did not join IPR petition.

* Indefiniteness cannot be raised in IPR.

35
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Claim Constructions

“accessing an application program in each cell phone for generating one or more symbols
representative of one or more participant users, each of whom have a similarly equipped
cellular phone” (724 Patent, Claim 9)

AGIS’s Proposed Construction Defendants’ Proposed Construction
Not subject to § 112, ] 6. Indefinite - Governed by § 112, || 6.
Plain and ordinary meaning. The specification does not disclose a

structure/algorithm for providing the “generating
one or more symbols representative of one or
more participant users, each of who have a
similarly equipped cellular phone” function.

Issue(s):
» Section 112, q[ 6 governs this term.

« Term is indefinite because it uses purely functional language without reciting
sufficient structure to perform the function.

36
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Exemplary Claim

724 Patent, Claim 9
38
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Claim Constructions

“using the IP address previously” (724 Patent, Claim 9)

AGIS’s Proposed Construction Defendants’ Proposed Construction
Plain and ordinary meaning Indefinite
Issues:

« What-if any—meaning should be given an incomplete sentence fragment?

39
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No Way to Determine Which of Multiple Possible Meanings Is Correct

Previously ?

724 Patent, Claim 9

40
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AGIS Points to “exchanging IP addresses”

* This plural term does not provide antecedent basis for “the IP address
previously.”

AGIS Contends: Claim Language:

“The term ‘using the IP address previously’
refers to the °‘exchang[ed] IP addresses’
referred to in the beginning of the same
limitation.”

AGIS Reply Br. at 5

724 Patent, Claim 9

41



Case 2:21-cv-00072-JRG-RSP Document 175-1 Filed 10/21/21 Page 42 of 74 PagelD #:
6082

The IP Address Is Used to Transmit Data to Multiple Participants

724 Patent, Claim 9

724 Patent, Claim 9
42
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No Way to Determine Which of Multiple Possible Meanings Is Correct

Courts have held claims indefinite because “[w]ith three different IP addresses to
choose from, a POSITA faced with the ‘said different IP Address’ limitation is left to
wonder which of the different IP addresses is ‘said’ different one”

See, e.g., Bushnell Hawthorne, LLC v. Cisco Systems, Inc., 813 F. App'x 522, 526---527( Fed. Cir. May 14, 2020)

43
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The Specification and File History Do Not Shed Light on the Meaning

‘724 Patent at 6:24-32

44
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The Examiner Added “previously” Without Explanation

Ex. 2 at Page 12 (Sept. 21, 2009 Notice of Allowance, '724 Patent Prosecution, App. No. 11/308648)

45
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Claim Constructions

“using the IP address previously” (724 Patent, Claim 9)

AGIS’s Proposed Construction Defendants’ Proposed Construction
Plain and ordinary meaning Indefinite
Issues:

* The incomplete sentence fragment is indefinite because it has no definite
meaning to a POSITA.

46
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Exemplary Claim

724 Patent, Claim 9
48
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Claim Constructions

“the map display” (724 Patent, Claim 9)

AGIS’s Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning. “portion of the display that shows the
map”

Issue:

» Whether the “map display” can include a portion of the display that does not
show the map.

49
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The Claim Language Supports Defendants’ Construction

724 Patent, Claim 9
50
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The Specification Supports Defendants’ Construction

'724 Patent at 5:51-58

51
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Exemplary Claim

728 Patent, Claim 7
53
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Claim Constructions

“free and operator selected text messages” (/28 Patent, Claim 7)

AGIS’s Proposed Construction Defendants’ Proposed Construction
‘messages comprising free text” Indefinite
Issue(s):

* Whether “free and operator selected text messages” is an indefinite term.

54
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“free and operator selected text messages” Added During Prosecution

728 Patent
File History

'728 Patent FH, September 21, 2004 Amendment
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The Specification Provides No Guidance

728 Patent, 5:53-54

728 Patent, 1:61-67
728 Patent, 6:20-21

728 Patent

728 Patent, 11:38-42

728 Patent, 4:25-39
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“Free” Text Messages”?

* * %

8a : not obstructed, restricted, or impeded free to leave
b : not being used or occupied waved with his free hand
¢ : not hampered or restricted in its normal operation

Defendants’ Exh. 4 (Dkt. 156-5)

https://www.cnet.com/news/the-rising-cost-of-texting/ * ok

Defendants’ Exh. 5 (Dkt. 156-6)
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Defendants’ Expert Identifies the Alternative Definitions of “Free”

Shekhar Decl.

Defendants’ Expert at [ 45 (Dkt. 156-2)
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AGIS’s Expert Ignores Alternative Definitions of “Free”

McAlexander Decl.

AGIS’s Expert at ] 32 (Dkt. 145-11)
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AGIS’s Expert Conflates “Operator Text” With “Free Text”

McAlexander Decl.

AGIS’s Expert at §] 32 (Dkt. 145-11)

What the difference between:

These passages do not refer to — Free text?
free or pre-stored messages — Pre-stored text?

— Text input by an operator?

Who is the operator?
60
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AGIS’s Arguments Are Circular

AGIS’s Reply Br.

AGIS’s Reply Br. at 7 (Dkt. 166)

AGIS: “messages comprising free text”

61
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728 Patent, Claim 7
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Asserted Claim

728 Patent, Claim 7
63
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One-Touch Calling

Defendants’ Technology Tutorial 64
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Claim Constructions

“providing initiating cellular phone calling software in each cellular phone that is activated by touching
a symbol on the touch display that automatically initiates a cellular phone call using the stored cellular
phone number to the participant represented by the symbol” (728 Patent, Claim 7)

AGIS’s Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning. providing software in each cellular phone that automatically
initiates a cellular phone call by touching the symbol
generated on the touch display that represents the location
of a participant, using the stored cellular phone number of
the network participant represented by the touched symbol”

Issue:

«  Whether “touching a symbol on the touch display” means touching a symbol that represents the
participant on the map to be called.
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The Claim Language Supports Defendants’ Construction

The claim recites “generating one or more
symbols on the touch display,” where:

a) each symbol represents a different participant,

b) each symbol relates to a cellular phone number
of each participant,

d) each symbol appears on a geographical location
chart on the display to show the location of each
participant, and

c) touching a symbol on the display automatically
initiates a call to the cellular phone number of the .
participant represented by the symbol.

AGIS never addresses the claim language — .

728 Patent, Claim 7
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The Claim Language Supports Defendants’ Construction

* AGIS ignores the antecedent bases for
the symbol terms.

o If “the symbol” or “the symbols™ are to
be given any meaning, they must refer
to those terms that they derive their
antecedent basis from.

* The “symbol” touched to initiate the
cellular phone call represents the
symbol at the location of the participant.

728 Patent, Claim 7
67
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Touching the Symbol to Call

728 Patent at 8:35—-45

728 Patent at 8:50-61
'728 Patent at Fig. 1 68
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The Specification Teaches Touching the Symbol to Call

DESCRIPTION OF RELATED ART

'728 Patent at 3:44-48

the

728 Patent at 5:9-15

‘728 Patent at 1:44-60

728 Patent at 6:47-51
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The Specification Teaches Touching the Symbol to Call

728 Patent at 10:32—-34

728 Patent at 11:56-59

FIG. 3
'728 Patent at Fig. 3 70
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“When a patent thus describes the features of the ‘present invention’ as a whole,
this description limits the scope of the invention.”

Verizon Servs. Corp. v. Vonage Holdings Corp., 503 F.3d 1295, 1308 (Fed. Cir. 2007)
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AGIS’s Arguments Are Divorced from the '728 Patent

« Defendants do not attempt to limit the
claim to a preferred embodiment.

— Defendants construe the claim based on
the patent’s description of the alleged

invention.

» Defendants do not repeat or render TEXAS
superfluous other phrases within the 220072 IR
limitation. {AL DEMANDED
— Defendants construe the claim to give

meaning to all phrases and limitations B.Case)

UAL DEMANDED

within the whole claim.

2:21-cv-00026-JRG
R CASE)

¥
§ JURY TRIAL DEMANDED
§

PLAINTIFF AGIS SOFTWARE DEVELOPMENT LLC’S
REPLY CLAIM CONSTRUCTION BRIEF
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atent, Liaims 1, £, ; ;
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Exemplary Claim

'970 Patent, Claim 1
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