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Anited States Court of Appeals
for the Jfederval Civcuit

ANDRA GROUP, LP,
Plaintiff-Appellant

V.

VICTORIA'S SECRET STORES, L.L.C., VICTORIA'S
SECRET STORES BRAND MANAGEMENT, INC.,
VICTORIA'S SECRET DIRECT BRAND
MANAGEMENT, LLC, L BRANDS, INC.,
Defendants-Appellees

2020-2009

Appeal from the United States District Court for the
Eastern District of Texas in No. 4:19-cv-00288-ALM-KPJ,
Judge Amos L. Mazzant, III.

Decided: August 3, 2021

MAEGHAN WHITEHEAD, Griffith Barbee PLLC, Dallas,
TX, argued for plaintiff-appellant. Also represented by
CASEY GRIFFITH.

RICHARD WILLIAM MILLER, Ballard Spahr LLP, At-
lanta, GA, argued for defendants-appellees. Also repre-
sented by LYNN E. RZONCA, Philadelphia, PA.
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2 ANDRA GROUP, LP v. VICTORIA'S SECRET STORES, LLC

Before REYNA, MAYER, and HUGHES, Circuit Judges.
HUGHES, Circuit Judge.

Andra Group, LP appeals the district court’s grant in
part of the Defendants’ motion to dismiss for improper
venue. Because we find that venue is improper in the East-
ern District of Texas as to the three dismissed defendants
under 28 U.S.C. § 1400(b), we affirm.

I

Defendants are related companies. Andra Grp., LP v.
Victoria’s Secret Stores, LLC, No. 4:19-cv-288, 2020 WL
1465894 at *1 (E.D. Tex. Mar. 26, 2020) (Decision).
L Brands, Inc. (LLBI) 1s the corporate parent of several re-
tailers in the apparel and home product field. Id. This case
involves the parent LBI and several Victoria’s Secret enti-
ties: (1) Victoria’s Secret Stores, LLC (Stores) operates the
physical Victoria’s Secret stores; (2) Victoria’s Secret Direct
Brand Management, LLC (Direct) manages the victori-
assecret.com website and the Victoria’s Secret mobile ap-
plication; and (3) Victoria’s Secret Stores Brand
Management, Inc. (Brand) creates Victoria’s Secret
branded intimate apparel and beauty products. Id. “LBI’s
subsidiaries each maintain their own corporate, partner-
ship, or limited liability company status, identity, and
structure.” Id. Each Defendant is incorporated in Dela-
ware. Andra Grp., LP v. Victoria’s Secret Stores, LLC,
No. 4:19-cv-288, 2020 WL 2478546, at *2 (E.D. Tex.
Feb. 24, 2020) (Report and Recommendation), report and
recommendation adopted, Decision, 2020 WL 1465894.
LBI, Direct, and Brand (collectively, the Non-Store Defend-
ants) do not have any employees, stores, or any other phys-
ical presence in the Eastern District of Texas (the District).
Id. at *3. Stores operates at least one retail location in the
District. Id. at *5.

In April 2019, Andra sued Defendants for infringement
of U.S. Patent No. 8,078,498 (the ’498 patent), which claims
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inventions directed to displaying articles on a webpage, in-
cluding applying distinctive characteristics to thumbnails
and displaying those thumbnails in a “master display
field.” 498 patent 11:27—42. [J.A. 56] Andra’s infringe-
ment claims are directed to the victoriassecret.com web-
site, related sites, and smartphone applications that
contain similar functionality as the website. Appellant’s
Br. 3—4.

Defendants moved to dismiss the infringement suit for
improper venue under 28 U.S.C. § 1406(a), or in the alter-
native, to transfer the lawsuit to the Southern District of
Ohio. Andra filed an amended complaint, and the Defend-
ants renewed their motion. Report and Recommendation,
2020 WL 2478546, at *1. Defendants argued that venue
was improper because Stores did not commit acts of in-
fringement in the District and the Non-Store Defendants
did not have regular and established places of business in
the District.

The magistrate judge recommended that the Non-Store
Defendants be dismissed for improper venue but that the
suit continue against Stores, because testimony by one
Stores employee supported a finding of the alleged infring-
ing acts in the District. Id. at *4-5. The magistrate judge
did not consider transfer, because the parties had only
briefed the issue of transfer where venue was improper
against all the Defendants. Id. at *5. The magistrate judge
discussed a potential division in the case, where venue was
proper against some Defendants and improper against oth-
ers, in a telephone conference on February 19, 2020, and
Andra stated that it would proceed in the District against
the Defendants who were not dismissed even if some of the
Defendants were dismissed. Id.

After reviewing objections by both parties to the mag-
istrate’s report and recommendation, the district court
adopted the findings and conclusions of the magistrate
judge as the findings and conclusions of the court. Decision,
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2020 WL 1465894 at *1. The district court dismissed the
Non-Store Defendants without prejudice for improper
venue on March 26, 2020. In a departure from its earlier
statement that it would proceed against any Defendants
who were not dismissed, Andra voluntarily dismissed the
last remaining Defendant, Stores, and the district court
subsequently dismissed all remaining claims without prej-
udice on May 15, 2020. Andra timely filed notice of appeal
of the dismissal of the Non-Store Defendants for improper
venue.

II

“We review de novo the question of proper venue under
28 U.S.C. § 1400(b).” Westech Aerosol Corp. v. 3M Co.,
927 F.3d 1378, 1381-82 (Fed. Cir. 2019). “[T]he plaintiff
has the burden of establishing proper venue under
28 U.S.C. § 1400(b).” Id.

28 U.S.C. § 1400(b) provides that “[a]ny civil action
for patent infringement may be brought in the ju-
dicial district where the defendant resides, or
where the defendant has committed acts of in-
fringement and has a regular and established place
of business.” A “domestic corporation ‘resides’ only
in its State of incorporation for purposes of the pa-
tent venue statute.” TC Heartland LLC v. Kraft
Foods Grp. Brands LLC, 137 S. Ct. 1514, 1517
(2017).

Because each Defendant is incorporated in Delaware,
no defendant “resides” in Texas for the purpose of patent
venue. Thus, to establish venue in this case, Andra must
show that each Defendant committed acts of infringement
and maintains a regular and established place of business
in the Eastern District of Texas.

To show that a defendant has a regular and established
place of business, there are three requirements: “(1) there
must be a physical place in the district; (2) it must be a
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