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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

UNILOC 2017 LLC,
Plaintiffs,

V. Civil Action No. 2:18-cv-508-JRG-RSP

SAMSUNG ELECTRONICS AMERICA, INC.
and SAMSUNG ELECTRONICS CO. LTD. [
|

Defendants.

SAMSUNG’S DAUBERT MOTION TO EXCLUDE
CERTAIN OPINIONS AND TESTIMONY OF UNILOC’S DAMAGES EXPERT
WALTER BRATIC

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 2:18-cv-00508-JRG Document 112 Filed 04/28/20 Page 2 of 21 PagelD #: 5296

TABLE OF CONTENTS

l. INTRODUGCTION ...ttt 1
. FACTUAL BACKGROUND........cociiiiiiiiii s 1

A. Uniloc Contends That Samsung Sold Mobile Devices With Lock Screens That
Infringe The *654 Patent, But Lock Screens Were Already Known In The Art. ... 1

B. Although Mr. Bratic Could Not Say What Incremental Benefit Was Conferred By

The *654 Patent, He Claims Damages ofj I Through Q2 2020. ........... 3

C. Mr. Bratic Ignores A Mountain Of Real-World Evidence. .........ccccccovvvevenieieennne 4

I, ARGUMENT ...ttt sttt bbbt neebe e e e ene et s 5
A Mr. Bratic And Dr. Easttom Fail To Reliably Apportion Damages To Account For

Only The Value Attributable To The 654 Patent. .........ccccovviriiiiiiiiiiiiiiiee, 6

1. Dr. Easttom’s Chart Is Pulled From Thin Air..........ccccoovveiviieiiee e, 7

2. Mr. Bratic And Dr. Easttom Do Not Isolate And Separate The Value Of
The Allegedly Infringing Features From The Value Of The Non-

Infringing Features And COMPONENTS.........cccevveiieiieiieie e 8
B. Mr. Bratic’s Use Of Samsung Surveys Is Arbitrary And Unreliable. .................. 10
1. Mr. Bratic Assumes, With No Basis, That The Samsung Survey He Relies
On Implicates The *654 Patent. .........cccocoveviiiiiiiiiicee e 10
2. Mr. Bratic Improperly Equates The Percentage Of Responses To A
Product Positioning Survey With The Percentage Of Revenue................ 11
3. Mr. Bratic Cherry Picks One Samsung SUIVEY. .......c.cccevvereeeieieesneennenns 12
C. Mr. Bratic Improperly Relies On An I O
His 50/50 Economic Benefit SPlit. .........cccovveiiiieiiiiccceee e 13
D. Mr. Bratic Relies On Other Non-Comparable Agreements...........cccoocevenvreninnne. 14

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 2:18-cv-00508-JRG Document 112 Filed 04/28/20 Page 3 of 21 PagelD #: 5297

TABLE OF AUTHORITIES

Cases Page(s)
BMC Software, Inc. v. ServiceNow, Inc.,

2016 WL 379620 (E.D. Tex. Feb. 1, 2016) ....cc.cciveiuieieiiecie ettt 9
Daubert v. Merrell Dow Pharm., Inc.,

509 U.S. 579 (1993) ....uuiiiiiieeie ettt ettt sttt te e st e e b et et ba e sreenresaa et e 5,7,10
E.E.O.C. v. Freeman,

778 F.3d 463 (4th Cir. 2015) .eeiiiiieie ettt et ae e reer e baenne e 12
Ericsson, Inc. v. D-Link Sys., Inc.,

773 F.3d 1201 (Fed. Cir. 2014)..c.ui ittt sttt st st nseera e s eneeneas 6
Gen. Elec. Co. v. Joiner,

522 U.S. 136 (1997) ..ottt ettt ettt ettt teereere e e e 7
Intelligent Verification Sys., LLC. v. Microsoft Corp.,

2015 WL 1518099 (E.D. Va. Mar. 31, 2015) ....cccceiieiieieiienie e sieesie e siee e snee e enee e nnens 10
Konrick v. Exxon Mobil Corp.,

2016 WL 439361 (E.D. La. Feb. 4, 2016) ........ovueveererieereeeeesessiessesssesseessesnssssessesssessesneesnaons 12
Micro Chem., Inc. v. Lextron, Inc.,

317 F.3d 1387 (Fed. Cir. 2003).....cceiieieieiesiesiestesiaesaeseesiesiessestessessessaessessessessessessessessesseessesees 5
Paz v. Brush Engineered Materials, Inc.,

555 F.3d 383 (5th Cir. 2009) .....oiuiiiiieieieieiese sttt sre e e ne e e 7
Rembrandt Soc. Media, LP v. Facebook, Inc.,

22 F. SUPP. 3d 585 (E.D. Va. 2013) ....ooovveeeeeceeeeissiesiesiesessesseessees s sess s 11
ResQNet.com, Inc. v. Lansa, Inc.,

594 F.3d 860 (Fed. Cir. 2010).....cueiieieieieiiriesieste e eeeeeie e sre e sa e e e e e stesresresseereeneeneeees 6
Uniloc USA, Inc. v. Samsung Elecs. Am., Inc.,

2019 WL 2267212 (E.D. Tex. April 17, 2019)......ccccciiiieii e 6, 10

ii

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 2:18-cv-00508-JRG Document 112 Filed 04/28/20 Page 4 of 21 PagelD #: 5298

l. INTRODUCTION

The opinions of Uniloc 2017 LLC’s (“Uniloc”) damages expert, Walter Bratic, should be
excluded because they are perfunctory, unreliable and biased. First, Mr. Bratic violated the golden
rule of patent damages — apportionment — by failing to identify and separate the value of the
allegedly infringing features of Samsung’s accused products from the other features and
components that Uniloc’s own technical expert, Dr. Chuck Easttom, |
I " fact, Mr. Bratic did no apportionment at all, relying instead on Dr. Easttom’s
“Apportionment Factor,” which Dr. Easttom pulled from thin air without any supporting analysis,
research, testing, data, or peer-reviewed publications. Second, Mr. Bratic cherry-picked one
Samsung survey, ignored at least 18 others, and employed no discernible methodology in selecting
and using survey data. Third, hej
relates to the technology of the 654 patent. Fourth, Mr. Bratic improperly equated the percentage
of consumer responses in the survey to the percentage of a feature’s contribution to Samsung’s
overall profits for the accused products. He did no analysis to justify this one-to-one correlation
for a single accused product, much less all 100+ accused products sold since 2012. Fifth, Mr.
Bratic improperly relied on an inadmissible, R
I (O support his claim that, in a hypothetical negotiation, Samsung would have
agreed to equally split the benefits from the licensed patent. Sixth, he improperly relies on
admittedly non-comparable license agreements so he and Uniloc could prejudice the jury with high
dollar figures. His damages opinions are beyond flawed and should be excluded.

1. FACTUAL BACKGROUND

A. Uniloc Contends That Samsung Sold Mobile Devices With Lock Screens That
Infringe The *654 Patent, But Lock Screens Were Already Known In The Art.

According to U.S. Patent No. 6,836,654 (the “’654 patent”), preventing unauthorized usage
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of a mobile phone between the time the phone is lost and the time the owner blocks the phone via
the network was an “object of the invention.” (Ex. 1, *654 patent at 1:40-41.)! The 654 patent
purports to achieve this object of preventing unauthorized usage as follows: First, “a device [i.e.,
a phone] in accordance with the invention (1) verifies a user identification module [e.g., a SIM
card] mounted inside the mobile radiotelephony device is linked to the mobile radiotelephony
device,” much like the prior art. (1d. at 1:39-43.) Then, the device “(2) detects a period of inactivity
of the mobile radiotelephony device during a normal operation of the mobile radiotelephony
device, wherein the normal operation includes a processing of all outgoing calls, and (3) prevents
the normal operation of the mobile radiotelephony device in response to the verification of the user
identification module and in response to the detection of the period of inactivity of the mobile
radiotelephony device.” (Id. at 1:43-51.) Once normal operation is prevented, a “deblocking code”

must “be supplied to return to the normal operation mode.” (Id. at 2:11-12.)

Uniloc’s technical expert, Dr. Easttom, admitted that ||

e
I (Ex. 3, Easttom Dep. at 9:1-9, 10:23-12:13.) Mr. Bratic did not discuss any of these

points with Dr. Easttom and did not know the incremental benefit provided by the *654 patent:

L All exhibits are attached to the Declaration of Valerie Ho.
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