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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

AGIS SOFTWARE DEVELOPMENT, LLC  8CASE NO. 2:17-cv-514-JRG
§(Lead Case)

Plaintiff, 8
8
V. 8§JURY TRIAL DEMANDED
HTC CORPORATION, et al. g
Defendant. g
AGIS SOFTWARE DEVELOPMENT, LLC gc:ASE NO. 2:17-cv-515-JRG
§(Member Case)
Plaintiff,
8
8
V. §JURY TRIAL DEMANDED
LG ELECTRONICS INC. g
Defendant §FILED UNDER SEAL
8
8

DEFENDANTS HTC CORPORATION AND LG ELECTRONICS INC.’S SUR-REPLY
TO AGIS’S MOTION TO STRIKE PORTIONS OF THE EXPERT REPORT OF MR.
SCOTT ANDREWS
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AGIS’s reply merely parrots the arguments in its Motion, arguing again that the portions
of Mr. Andrews’ report regarding the *724 Patent should be excluded based on the five factors
listed in LML Patent Corp. v. JPMorgan Chase & Co. that courts consider when deciding

whether to exclude evidence based on a party’s failure to comply with the Patent Rules:

1. The danger of unfair prejudice to the non-movant;

2. The length of the delay and its potential impact on judicial proceedings;

3. The reason for the delay, including whether it was within the reasonable control
of the movant;

4. The importance of the particular matter, and if vital to the case, whether a lesser

sanction would adequately address the other factors to be considered and also
deter future violations of the court’s Scheduling Orders, Local Rules, and the
Federal Rules of Civil Procedure; and

5. Whether the offending party was diligent in seeking an extension of time, or in
supplementing discovery, after an alleged need to disclose the new matter became
apparent.

No. 2:08-CV-448, 2011 WL 5158285, at *4 (E.D. Tex. Aug. 11, 2011) citing Tyco Healthcare
Group LP v. Applied Med. Res. Corp., No. 9:06-CV-151, 2009 WL 5842062, *1-*2 (E.D. Tex.
Mar. 30, 2009).

Although Defendants dispute any allegation that they have not complied with the Patent
Rules (see D.I. 154, Response at 3-5), AGIS has failed to show how these factors favor exclusion
of the *724 Patent from Mr. Andrews’ report. The inclusion of the *724 Patent in Mr. Andrews’
report did not result in any prejudice to AGIS or any delay in this case. Nor could it. As the
patent owner, AGIS not only knew of the 724 Patent, but relies on the 724 Patent to establish
written description and priority date support for the *838, "055, and *251 Patents (collectively,
the “Location Sharing Patents”). And, election of the *724 Patent as prior art is contingent on
determination of the priority date for the Location Sharing Patents and the failure to incorporate
the *724 Patent by reference in the Location Sharing Patents, which issue is pending before the
Court. Therefore, the Court should deny AGIS’s motion to strike the expert report of Mr. Scott

Andrews (“Motion”) (D.l. 108).
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l. Defendants Have Been Diligent in Putting AGIS on Notice

Defendants have been diligent regarding disclosing their intent to rely on the 724 Patent.
As explained in their opposition to AGIS’s Motion, Defendants put AGIS on notice of the intent
to use to the 724 Patent as prior art at least as early as the elections of prior art. Furthermore, as
explained in Defendants’ opposition, AGIS was aware that the *724 Patent would be a critical
issue in this litigation well before the final elections of prior art were due. See D.l. 154,
Response at 2-3. Given AGIS’s knowledge of the importance of the 724 Patent and
Defendants’ disclosure of their intent to rely on the *724 Patent, AGIS suffers no prejudice from
the inclusion of the 724 Patent in Mr. Andrews’ Report.

I, AGIS Does Not Need a Chart to Know How the ’724 Patent Applies to the Location
Sharing Patents

AGIS argues that the 724 Patent should be excluded from Mr. Andrews’ report because
Defendants have not charted the 724 Patent. See Reply at 3. It is true that Mr. Andrews did not
provide an analysis in chart form for the 724 Patent. But, he did provide a complete element-
by-element analysis regarding invalidity over the *724 Patent in his report. See, e.g. EX. A,
Andrews Report at 370-372. And, in any event, the arguments here are nothing new to AGIS.
AGIS had already taken the position that the *724 Patent provides written description support for
the Location Sharing Patents.! Now, AGIS contends that it cannot understand how the claims of
the Location Sharing Patents are disclosed by the *724 Patent without an analysis in chart form.
AGIS cannot have it both ways. AGIS is either aware of what elements of the Location Sharing
Patents are disclosed in the *724 Patent or the 724 Patent does not actually disclose any

elements of the Location Sharing Patents and therefore does not provide written description

1 See D.I. 173, AGIS’s Response Regarding LG Korea’s Motion for Summary Judgment
Summary Judgment That U.S. Patent No. 7,630,724 May Not Be Relied Upon to Show That
U.S. Application No. 14/027,410 Provides Written Description Support for U.S. Patent Nos.
9,408,055; 9,445,251; And 9,467,838 (D.l. 106).

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




