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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

AGIS SOFTWARE DEVELOPMENT LLC, Case No. 2:17-CV-0514-JRG
(LEAD CASE)
Plaintiff,

JURY TRIAL DEMANDED

V.

HTC CORPORATION,

w W W W W W W W W W

Defendant.

AGIS SOFTWARE DEVELOPMENT LLC’S RESPONSE IN OPPOSIT ION TO
HTC CORPORATION'S SEALED MOTION FOR SUMMARY JUDGMEN T
OF NO PRE-SUIT INDIRECT INFRINGEMENT (DKT. 109)
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Plaintiff AGIS Software Development LLC (“AGIS”) spectfully submits this Response
in Opposition to HTC Corporation’s (“HTC” or “Defeant”) Sealed Motion for Summary
Judgment of No Pre-Suit Indirect Infringement (DI49).

l. INTRODUCTION

AGIS does not intend to assert at trial pre-sudirect infringement. Because there is no
case or controversy regarding these issues, HTGt®mmshould be denied.

Il. STATEMENT OF ISSUES TO BE DECIDED

1. Whether HTC can be liable for pre-suit indirecrinjement as a matter of law when
it had no pre-suit knowledge of the asserted pstent
ResponseWhether HTC is entitled to judgment as a mattdaw that it is not liable for
pre-suit indirect infringement as a matter of lalven AGIS does not intend to present pre-suit
indirect infringement at trial.

[l RESPONSE TO RECITATION OF UNDISPUTED FACTS

1. AGIS alleges that HTC induces infringement of tkeesited patents and
contributorily infringes the asserted patents.

Response Disputed, however, AGIS does not intend to preagheory of pre-suit
indirect infringement at trial.

2. AGIS seeks pre-suit damages for HTC’s alleged @udimfringement.

Response Disputed, however, AGIS does not intend to preagheory of pre-suit
indirect infringement at trial. As AGIS explainegdcorrespondence with HTC, HTC has
continued to support and update the accused HTCake\even after AGIS filed its complaint,
and after HTC had notice of the patents. AccongindTC has induced its customers to infringe
at least by causing their customers to upgrade tlesices to newer versions of the Android

Operating System, Google Maps app, and Find My &eapp which include the accused
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functionalities. Additionally, AGIS maintains itBrect infringement case that HTC had directly
infringed the patents by selling and/or offering firoducts for sale in the United States. As
such, AGIS is entitled to seek the full scope sflihmages at trialSeeEx. A, Letter to M.
Bernstein from V. Rubino, dated November 28, 2@8;B, Expert Report of Joseph
McAlexander at 1 129, 134.

3. In the Complaint, AGIS’s only allegation as to HE&nowledge of the patents
and knowledge of the alleged infringement is th&CHhad knowledge “at least as of the date of
this Complaint.”

Response Disputed, however, as stated above, AGIS doemtend to present a theory
of pre-suit indirect infringement at trial.

4. On November 7, 2018, HTC served Interrogatory Nood AGIS, for which
AGIS responded: “Discovery in this case is stiljoimg and AGIS continues to investigate this
matter.”

ResponseUndisputed.

5. On November 7, 2018, HTC served Interrogatory Nbod AGIS, for which
AGIS responded: “HTC received notice of the PatamiSuit, at least of [sic] the date of the
Complaint.”

Response Undisputed.

6. On November 7, 2018, HTC served Request for Adoiskio. 1 on AGIS, for
which AGIS responded: “Admitted.”

Response Undisputed.
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7. HTC served other requests for admission as to arty providing pre-suit notice
to HTC about the existence of the asserted patergeged infringement thereof, but AGIS
responded only with objections.

Response Undisputed.

8. None of AGIS’s fact witnesses could recall any pué-notice to HTC of the
asserted patents or alleged infringement thereof.

ResponseUndisputed.

9. HTC’s Rule 30(b)(6) witness testified that HTC fitecame aware of the asserted
patents: “After HTC was sued.”

ResponseUndisputed that HTC was aware of the patentsaatt las of the filing of the
Complaint.

10. On November 13, 2018, in an attempt to narrowghbeds in this case, counsel
for HTC sent a letter to counsel for AGIS askingl&@o stipulate that HTC “does not induce
infringement [of the '970 patent] prior to AGIS™irig of the complaint (June 21, 2017).”

ResponseUndisputed.

11. The letter noted that discovery had no evidengarefsuit knowledge of the '970
patent by HTC, and that as a result HTC had noteitied pre-suit induced infringement as a
matter of law.

ResponseDisputed, however, AGIS does not intend to preadheory of pre-suit
indirect infringement at trial. As AGIS explainedresponse to HTC's letter, AGIS is entitled to
the full scope of its damages at least based on'${i&st-complaint acts.

12. Counsel for AGIS responded with a paragraph thangggly argued that HTC

could still be liable fopost-suit induced infringement.
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Response Undisputed that HTC is liable for post-suit iced infringement. However,
as AGIS explained in response to HTC's letter, A@GI8ntitled to the full scope of its damages
at least based on HTC's post-complaint acts.

13. Counsel for HTC made one last attempt to resolearahtter:

It is black letter law that there cannot be inducdgdngement without notice of

the patents-in-suit. There was no pre-suit noiog, AGIS’s pre-suit inducement

claims are therefore frivolous as a matter of law.

Response AGIS does not intend to present a theory ofquigéindirect infringement at
trial. Undisputed that HTC is liable for post-sumtluced infringement. However, as AGIS
explained in response to HTC's letter, AGIS is tgdito the full scope of its damages at least
based on inducement based on HTC’s post-compleisf as well as HTC’s direct infringement

of the patents.

V. ARGUMENT

HTC seeks summary judgment on issues that ari igpute. As AGIS explained in
its November 28, 2018 letter, AGIS intends to pardiutect infringement and post-complaint
inducement at trial which entitles AGIS to the fedlope of its damages. Ex. A. AGIS does not
contend and will not allege at trial that HTC ireditly infringes any claim of the Patents-in-Suit
prior to the filing date of the Complaint. HTC’sotion for summary judgment seeks dispositive
judgments on issues for which there is no presase or controversy, and HTC cites to no case
law holding that such relief is appropriate. Te tiontrary, case law in this District indicates
that courts should not grant summary judgment sueis that are not to be presented at tBale
e.g., VirnetX Inc. v. Apple In©25 F. Supp. 2d 816, 849 (E.D. Tex. 20¥8y'd, 767 F.3d 1308
(Fed. Cir. 2014)) on other grounds (“The Court emages and requires the parties to narrow

their case for trial. Accordingly, the Court wilbt penalize such attempts to narrow issues by

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




