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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

AGIS SOFTWARE DEVELOPMENT LLC,
CASE NO. 2:17-CV-514-JRG

Plaintiff, (LEAD CASE)

Vvs.
JURY TRIAL DEMANDED

HTC CORPORATION,

Defendant.

DEFENDANT HTC CORPORATION’S OPPOSITION TO AGIS SOFTWARE
DEVELOPMENT LLC’S MOTION TO STRIKE PORTIONS OF THE
JANUARY 11, 2019 EXPERT REPORT OF DR. ANDREW WOLFE
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I. INTRODUCTION

AGIS’s Motion to Strike (Dkt. No. 107) portions of the non-infringement report of Dr.
Wolfe is based on two complaints: (1) that HTC Corp. did not produce two source code files
cited by Dr. Wolfe in his report, and (2) that Dr. Wolfe cited three publicly available websites in
his report.

As to (1), these two files were produced by Google in mid-November 2018 to both AGIS
and HTC Corp. HTC Corp. did not produce them because they are Google’s proprietary source
code to which HTC Corp. never had any access before Google’s production. HTC Corp. could
not produce these files because they were not in the possession, custody, or control of
HTC Corp. This alone should be enough basis for the Court to deny the Motion. But even if
HTC Corp. erred by not printing these two files earlier, AGIS was not harmed by this omission.
AGIS ultimately received printouts of these files one business day after filing its Motion. AGIS
received those printouts prior to the deposition of Dr. Wolfe. AGIS questioned Dr. Wolfe
regarding his source code review. Thus, any alleged error by HTC Corp. is at most harmless.

As to (2), these three websites include one open-source source code file that Dr. Wolfe
cited at its publicly-available location, and two webpages that provide additional information on
the software library in which the source code file is included. HTC Corp. only became aware of
the relevance of the source code file after Dr. Wolfe analyzed and reviewed the Google source
code. HTC Corp. timely identified the source code file in Dr. Wolfe’s analysis of the Google
source code. Again, any alleged omission by HTC Corp. was at most harmless.

Of significance to both (1) and (2), AGIS’s own infringement expert report contains
many of the same infractions that AGIS now accuses HTC Corp. of committing. AGIS’s expert

report includes more than 59 citations to source code files that were never included in AGIS’s
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interrogatory responses or infringement contentions. AGIS’s expert report includes more than
100 citations to source code files to show infringement of certain claim features, whereas AGIS
did not identify any of those files in response to interrogatories directed to those specific claim
features. AGIS printed 19 different source code files after the close of fact discovery, and even
after the service of both parties’ expert reports. AGIS cites publicly-available websites for the
first time in its infringement expert report. What is good for the goose is good for the gander,
and AGIS should not be heard to complain about a supposed discovery shortcoming by
HTC Corp. when AGIS has not seen fit to meet the standards that it now seeks to enforce.

For the reasons explained below, HTC Corp. requests that the Court deny AGIS’s Motion
to Strike.

11. FACTUAL BACKGROUND
A. AGIS’s Motion to Strike

The Motion is based on two distinct classes of materials: the source code files cited in
footnotes 108 and 109 of Dr. Wolfe’s Report, and the resources cited in footnotes 110, 111, 112,
117, and 118 of Dr. Wolfe’s Report. (Motion at 5-6.)

The two source code files cited in footnotes 108 and 109 of Dr. Wolfe’s Report are files
produced by Google on a source code review computer at the offices of Google’s legal counsel,
Arnold & Porter Kaye Scholer LLP. This is evidenced by the fact that Dr. Wolfe references
those files by the file path on the source code review computer, which is the same file path for
other source code printed by the parties from the Google source code review computer.

(Compare Ex. 1, Wolfe Report, p. 119 n.108, n.109 with Ex. 2, McAlexander Report, p. A-a21

_ and Ex. 3, Google Source Code Production,

-

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




