
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 

 

AGIS SOFTWARE DEVELOPMENT LLC, 

 

            Plaintiff, 

 

v. 

 

HUAWEI DEVICE USA INC., et al.,  

 

           Defendants. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

Civil Action No. 2:17-CV-513-JRG 

(LEAD CASE) 

 

AGIS SOFTWARE DEVELOPMENT LLC, 

 

            Plaintiff, 

 

v. 

 

APPLE INC., 

 

          Defendant. 

 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

Civil Action No. 2:17-CV-516-JRG 

(CONSOLIDATED CASE) 

 

APPLE INC.’S MOTION TO STRIKE THE UNTIMELY DECLARATION OF MR. 

ALAN RATLIFF ATTACHED TO DKT. 250 AS EXHIBIT C 
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I. INTRODUCTION 

Defendant Apple Inc. (“Apple”) filed a Daubert motion demonstrating that Plaintiff AGIS 

Software Development LLC’s (“AGIS”) damages expert’s opinions are unsupported and 

unreliable.  In response, seeking to gloss over those shortcomings, AGIS’s damages expert, Mr. 

Ratliff, submitted new opinions masquerading as a “declaration.”  Mr. Ratliff’s new submission 

also attempts to rebut the damages analysis by Apple’s expert, Mr. Meyer, on issues which Mr. 

Ratliff had ample opportunity to address in his opening expert report. 

AGIS’s late submission does not fix the issues identified in Apple’s Daubert motion—

instead, it reveals AGIS’s recognition of the flaws in Mr. Ratliff’s analysis.  Even if they are 

intended to help to fix the flaws in his analysis—which, to be clear, they do not—those opinions 

are improper, untimely, and should be stricken. 

II. FACTUAL BACKGROUND 

The parties were required to submit expert reports on issues for which they bear the burden 

of proof by October 29, 2018.  (Dkt. No. 220 at 3.)  Rebuttal expert reports were due on November 

19, 2018.  (Dkt. No. 220 at 3.)  And expert discovery closed on December 7, 2018.  (Dkt. No. 220 

at 2.)  That sequence of events was critical because the Court ordered the parties to file any motions 

to strike or exclude expert testimony by December 14, 2018.  (Dkt. No. 220 at 2.)   

Consistent with the Court’s schedule, AGIS served its damages expert report on October 

29, 2018 (the “Ratliff Report”); Apple served its rebuttal damages expert report on November 19, 

2018 (the “Meyer Report”); and the parties deposed each other’s damages experts on December 6 

and 7, 2018.  On December 14, 2018, Apple filed a Daubert motion seeking to exclude certain 

opinions of AGIS’s damages expert, Mr. Ratliff, as unsupported and unreliable.  (Dkt. No. 

[Daubert Mot.] 231.)  AGIS filed its opposition on December 31, 2018.  (Dkt. No. 250.)  But in 
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