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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

AGIS SOFTWARE DEVELOPMENT LLC, 8
8
Plaintiff, 8
§ Civil Action No. 2:17-CV-513-JRG
V. § (LEAD CASE)
8
HUAWEI DEVICE USA INC., et al., 8
8
Defendants. 8
8
AGIS SOFTWARE DEVELOPMENT LLC, 8
8
Plaintiff, 8 Civil Action No. 2:17-CV-516-JRG
) (CONSOLIDATED CASE)
V. 8
8
APPLE INC., )
8
Defendant. 8

APPLE’S REPLY BRIEF IN SUPPORT OF ITS MOTION TO STRIKE PORTIONS OF
THE OPENING EXPERT REPORT OF MR. JOSEPH MCALEXANDER THAT RELY
ON UNTIMELY-DISCLOSED INFRINGEMENT THEORIES
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AGIS asserts that its September 21, 2018 Infringement Contentions (the “September 2018
contentions”) sufficiently disclosed three new infringement theories introduced in its expert report
(the “McAlexander Report”). But AGIS does not—and cannot—identify any such disclosures.
Indeed, AGIS previously acknowledged that it added the new theories introduced in its October
2018 expert report to contentions in November 2018—weeks after the close of discovery—based
on purportedly new and unforeseeable constructions in the Court’s October 10, 2018 Claim
Construction Order. (Dkt. No. 251 at 2; Ex.10 at 1.) That alone belies AGIS’s current position
that those theories were already disclosed in contentions served before the issuance of that Order.

AGIS failed to timely disclose the new infringement theories. Its opposition merely
identifies disclosures unrelated to the relevant limitations. And that failure is neither substantially
justified nor harmless: AGIS fundamentally seeks to change its infringement case just months
before trial. Thus, the new infringement theories should be stricken from the McAlexander Report.

I AGIS FAILED TO DISCLOSE THE NEW THEORIES OF INFRINGEMENT IN
ITS PATENT RULE CONTENTIONS.

A. AGIS’s September 2018 Contentions Did Not Identify The “Family Sharing”
Feature As The “Predetermined Network” Of The 970 Patent Claims.

Claim 1 of the *970 patent requires a “predetermined network of participants.” (Ex. 16 at
9:1-4.) The McAlexander Report identifies Apple’s “Family Sharing” feature—which allows
users with different Apple IDs to share certain information—as meeting this limitation. (Ex. 1 at
A-2.) But AGIS’s September 2018 contentions for this limitation lack a single reference to
“Family Sharing.” (Ex. 11 at A-3, A-4.) Instead, those contentions state that “each ‘Apple ID’ is
a personal account. . . .” (Id.) As such, AGIS’s contentions list a number of services accessed
with an individual’s Apple ID and not the “Family Sharing” feature. (Dkt. No. 251, Ex. A at A-

3.) Notably, unlike its contentions for “predetermined network” of the 970 patent, AGIS’s
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