
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 

CYWEE GROUP LTD., 

Plaintiff 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

v. 

SAMSUNG ELECTRONICS CO., LTD. 
AND SAMSUNG ELECTRONICS 
AMERICA, INC., 

Defendants. 

NO. 2:17-CV-00140-WCB-RSP 

 

DEFENDANTS SAMSUNG ELECTRONICS CO., LTD. AND SAMSUNG 
ELECTRONICS AMERICA, INC.’S MOTION TO EXCLUDE THE OPINIONS AND 

TESTIMONY OF PLAINTIFF’S DAMAGES EXPERT MR. WALTER BRATIC 

Case 2:17-cv-00140-WCB-RSP   Document 322   Filed 02/08/19   Page 1 of 21 PageID #:  16857

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF CONTENTS 
 

Page 

 

-i- 

I. INTRODUCTION ............................................................................................................. 1 

II. BACKGROUND ............................................................................................................... 1 

III. LEGAL STANDARD ........................................................................................................ 2 

IV. ARGUMENT ..................................................................................................................... 3 

A. Mr. Bratic Improperly Relied on the Conjoint Survey, Which Was 
Untethered from the Patents-in-Suit ...................................................................... 3 

B. Mr. Bratic’s 50/50 Split Is Arbitrary and Improper ............................................... 4 

C. Mr. Bratic’s Opinion Improperly Ignored Non-Infringing Alternatives ............... 6 

D. Mr. Bratic Failed to Account for Existing Settlement and License 
Agreements for the Patents-in-Suit ........................................................................ 9 

1.  Settlement Agreement ................................................................... 10 

2.  License Agreements .............................................. 13 

E. Mr. Bratic’s Damages Are Based on Impermissible Hindsight Bias................... 14 

V. CONCLUSION ................................................................................................................ 15 

Case 2:17-cv-00140-WCB-RSP   Document 322   Filed 02/08/19   Page 2 of 21 PageID #:  16858

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

kringel
Sticky Note
None set by kringel

kringel
Sticky Note
MigrationNone set by kringel

kringel
Sticky Note
Unmarked set by kringel

https://www.docketalarm.com/


TABLE OF AUTHORITIES 
 

Page(s) 

 

-ii- 

Cases 

Biscotti Inc. v. Microsoft Corp., 
No. 2:13-CV-01015-JRG-RSP, 2017 WL 2536962 (E.D. Tex. May 18, 2017) ....................5, 6 

Commonwealth Sci. & Indus. Research Org. v. Cisco Sys., Inc., 
809 F.3d 1295 (Fed. Cir. 2015)..................................................................................................4 

Daubert v. Merrell Dow Pharms., Inc., 
509 U.S. 579 (1993) ...............................................................................................................2, 3 

Hanson v. Alpine Valley Ski Area, Inc., 
718 F.2d 1075 (Fed. Cir. 1983)................................................................................................15 

Intelligent Verification Sys., LLC v. Microsoft Corp., 
No. 2:12-CV-525, 2015 WL 1518099 (E.D. Va. Mar. 31, 2015) ..............................................4 

Interactive Pictures Corp. v. Infinite Pictures, Inc., 
274 F.3d 1371 (Fed. Cir. 2001)................................................................................................14 

IP Innovation L.L.C. v. Red Hat, Inc., 
705 F. Supp. 2d 687 (E.D. Tex. 2010) ...............................................................................10, 13 

Monsanto Co. v. McFarling, 
488 F.3d 973 (Fed. Cir. 2007)..................................................................................................10 

Rembrandt Wireless Techs., LP v. Samsung Elecs. Co., 
No. 2:13-CV-213-JRG-RSP, 2015 WL 604577 (E.D. Tex. Jan. 29, 2015) .............................12 

ResQNet.com, Inc. v. Lansa, Inc., 
594 F.3d 860 (Fed. Cir. 2010)............................................................................................10, 12 

Riles v. Shell Exploration and Production Co., 
298 F.3d 1302 (Fed. Cir. 2002)........................................................................................8, 9, 14 

Sinclair Refining Co. v Jenkins Petroleum Process Co., 
289 U.S. 689 (1933) .................................................................................................................14 

Stragent, LLC v. Intel Corp., 
No. 6:11-CV-421, 2014 WL 1389304 (E.D. Tex. Mar. 6, 2014) ........................................5, 12 

Sundance, Inc. v. DeMonte Fabricating Ltd., 
550 F.3d 1356 (Fed. Cir. 2008)..................................................................................................2 

Case 2:17-cv-00140-WCB-RSP   Document 322   Filed 02/08/19   Page 3 of 21 PageID #:  16859

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

kringel
Sticky Note
None set by kringel

kringel
Sticky Note
MigrationNone set by kringel

kringel
Sticky Note
Unmarked set by kringel

https://www.docketalarm.com/


TABLE OF AUTHORITIES 
(continued) 

Page(s) 

 

-iii- 

TransCore, LP v. Elec. Transaction Consultants Corp., 
563 F.3d 1271 (Fed. Cir. 2009)................................................................................................11 

Uniloc USA, Inc. v. Microsoft Corp., 
632 F.3d 1292 (Fed. Cir. 2011)..................................................................................................5 

VirnetX, Inc. v. Cisco Sys., Inc., 
767 F.3d 1308 (Fed. Cir. 2014)..............................................................................................4, 5 

Rules 

Fed. R. Evid. 702 .................................................................................................................1, 2, 3, 9 

Case 2:17-cv-00140-WCB-RSP   Document 322   Filed 02/08/19   Page 4 of 21 PageID #:  16860

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

kringel
Sticky Note
None set by kringel

kringel
Sticky Note
MigrationNone set by kringel

kringel
Sticky Note
Unmarked set by kringel

https://www.docketalarm.com/


 
 

-1- 

I. INTRODUCTION 

Plaintiff CyWee’s damages expert, Mr. Walter Bratic, opines that Defendants Samsung 

Electronics Co., Ltd. and Samsung Electronics America, Inc. (collectively “Samsung”) owe a 

reasonable royalty of per accused device, amounting to at least  in 

damages through mid-2018, with substantial additional amounts to the time of trial, and 

potentially through the expiration of the Patents-in-Suit in 2031. Mr. Bratic’s opinions as to 

alleged damages, however, are flawed and unreliable because they are untethered from the 

Patents-in-Suit and violate other fundamental principles of patent damages law. Accordingly, 

Mr. Bratic’s opinions fail to meet the standard of admissibility for expert testimony set forth in 

Federal Rule of Evidence 702 and should be excluded.  

II. BACKGROUND 

CyWee asserts that Samsung infringes various claims of U.S. Patent Nos. 8,441,438 (the 

“’438 Patent”) and 8,552,978 (the “’978 Patent”) (collectively the “Patents-in-Suit”) (Exs. 1–2). 

On October 8, 2018, CyWee served an expert report authored by Drs. Mihajlo Popesku, Thomas 

Richardson, and Arvind Raghu (the “Survey Report”), which purported “to determine the price 

premium that consumers of Samsung devices are willing to pay for the incremental benefit of 

[the Patents-in-Suit].” Ex. 3 ¶ 2. On the same day, CyWee also served the expert report of Mr. 

Walter Bratic setting forth his opinions regarding estimated damages for alleged infringement. 

Ex. 4 ¶ 2.  

Mr. Bratic opines that a reasonably royalty of per accused device is appropriate, 

relying primarily “upon the results of [CyWee’s] Conjoint Survey as an indication of the ‘price 

premium that consumers of Samsung decides are willing to pay for the incremental benefit’ . . . 

provided by the Accused Functionality.” Id. ¶ 160. Specifically, Mr. Bratic took the lowest price 

premium  directly from the Survey Report, subtracted material and incremental 

Case 2:17-cv-00140-WCB-RSP   Document 322   Filed 02/08/19   Page 5 of 21 PageID #:  16861

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

kringel
Sticky Note
None set by kringel

kringel
Sticky Note
MigrationNone set by kringel

kringel
Sticky Note
Unmarked set by kringel

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


