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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

REPLENISH PET INC., 

  

  Petitioner, 

 

 v. 

 

BULLY MAX LLC, 

 

  Registrant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Cancellation No. 91216249 

 

Registration No. 6,051,700 

 

Mark:  BULLY MAX 

 

Registered: May 12, 2020 

 

REGISTRANT’S MOTION TO SUSPEND PROCEEDING IN VIEW OF  

PENDING CIVIL ACTION PURSUANT TO 37 C.F.R. 2.117 

 

Registrant Bully Max LLC (“Bully Max” or “Registrant”) hereby moves for suspension of 

these proceedings pursuant to 37 C.F.R. § 2.117(a).  In support of this Motion, Registrant submits 

herewith Exhibit A, which is a copy of a Complaint filed on January 19, 2023, by Registrant.  See 

Bully Max LLC v. Replenish Pet Inc., No. 2:23-cv-00101-MJH (W.D. Pa.) (“Civil Action” or 

“Complaint”).  The Civil Action is pending in the United States District Court for the Western 

District of Pennsylvania.  

In the Complaint, Registrant alleges that Petitioner Replenish Pet, Inc. (“Replenish Pet” or 

“Petitioner”) is infringing the registration at issue in this cancellation proceeding, Registration No. 

6,051,700 for the mark BULLY MAX (“the ‘700 Registration”).  Specifically, in its allegations, 

Registrant contends that Petitioner is infringing the ‘700 Registration under 15 U.S.C. § 1114(1) 

by using Registrant’s BULLY MAX mark and variations thereof, and that use of the MAXIMUM 

BULLY and ULTIMATE BULLY names and marks and variations thereof in commerce in 

association with Petitioner’s goods is and was likely to cause confusion, mistake or to deceive.  

Registrant has also alleged in the Civil Action that Petitioner’s actions constitute false designation 

of origin and trademark infringement under 15 U.S.C. § 1125(a).  Petitioner admitted in its 
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cancellation petition in this proceeding that Bully Max’s “Mark (“BULLY MAX”) is confusingly 

similar to [Replenish Pet]’s Mark (“MAXIMUM BULLY”)”.  See Cancellation Petition at ¶ 15.   

Registrant has also alleged in the Civil Action that Petitioner’s Registration No. 4,553,200 

for the mark MAXIMUM BULLY (“the ‘200 Registration”) should itself be cancelled.  The ‘200 

Registration is the mark cited by the Petitioner as the basis for cancellation of Registrant’s ‘700 

Registration at issue in this proceeding.  

It is Registrant’s position that the Civil Action, given that it directly involves the same 

registrations, namely the ‘200 Registration and the ‘700 Registration, at issue in this proceeding, 

will have a direct and potentially dispositive impact on this cancellation proceeding.  Accordingly, 

Registrant hereby moves to stay this cancellation proceeding. 

Whenever it comes to the attention of the Board that the parties to a case before it are 

involved in a civil action which may be dispositive of the Board case, the proceedings before the 

Board may be suspended upon final determination of the civil action.  TBMP § 510.02(a).  

Ordinarily, the Board will suspend proceedings in the case before it if the final determination of 

the other proceedings may have a bearing on the issues before the Board.  TBMP § 510.02, citing 

37 C.F.R. § 2.117(a); see, e.g., New Orleans Louisiana Saints LLC v. Who Dat? Inc., 99 

U.S.P.Q.2d 1550, 1552 (TTAB 2011). 

Suspension of Board proceedings is within the discretion of the TTAB, and will generally 

be granted when a final decision of the court will likely be controlling on the issues to be decided 

by the TTAB.  In Whopper Burger, Inc. v. Burger King Corp., 171 U.S.P.Q. 805, 807 (TTAB 

1971), the Board suspended proceedings, finding that “There can be no doubt ... that the outcome 

of the civil action will have a direct bearing on the question of the rights of the parties herein and 
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may in fact completely resolve all the issues.”  There can be no doubt that the very issues involved 

in the Civil Action are involved here. 

CONCLUSION 

In view of the fact that the pending Civil Action involves the same registrations at issue in 

this cancellation proceeding, the determination of the issues in the Civil Action will likely be 

dispositive of, or will at least have bearing on, this proceeding.  Registrant therefore respectfully 

requests suspension of these proceedings pending determination of the Civil Action pursuant to 

Trademark Rule 2.117(a), 37 C.F.R.  § 2.117(a).  Petitioner was contacted but did not respond 

whether or not it would consent to this Motion by the time requested by Petitioner.  

Respectfully submitted, 

 

THE WEBB LAW FIRM 
 

Dated: January 20, 2023    s/ Anthony W. Brooks   

John McIlvaine (PA ID No. 56773) 

Anthony W. Brooks (PA ID No. 307446) 

Barry J. Coyne (PA ID No. 77007) 

One Gateway Center 

420 Ft. Duquesne Blvd., Suite 1200 

Pittsburgh, PA 15222  

P: 412.471.8815 

F: 412.471.4094 

jmcilvaine@webblaw.com 

abrooks@webblaw.com 

bcoyne@webblaw.com 

 

Attorneys for Registrant Bully Max LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing REGISTRANT’S MOTION 

TO SUSPEND PROCEEDING IN VIEW OF PENDING CIVIL ACTION PURSUANT TO 

37 C.F.R. 2.117 was served this 20th day of January, 2023, upon the following via email: 

Charles K. Crane 

KNOBBE, MARTENS, OLSON & BEAR, LLP 

2040 Main Street 

14th Floor 

Irvine, CA 92614 

charles.crane@knobbe.com 

efiling@knobbe.com 

(Counsel for Petitioner) 

 

 

THE WEBB LAW FIRM 

 

s/ Anthony W. Brooks  

Anthony W. Brooks 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

BULLY MAX LLC,

Plaintiff,

v.

REPLENISH PET INC.,

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Civil Action

No. _______________

JURY TRIAL DEMANDED

COMPLAINT 

Plaintiff, Bully Max LLC, by and through its undersigned attorneys, respectfully sets 

forth this Complaint against Defendant, Replenish Pet Inc., alleging as follows: 

INTRODUCTION 

1. This dispute arises from the wrongful and intentional acts of Defendant Replenish 

Pet Inc. (“Replenish Pet” or “Defendant”) to misappropriate, infringe upon, and profit from 

trademarks and commercial reputation belonging to Plaintiff Bully Max LLC (“Bully Max” or 

“Plaintiff”).

2. Bully Max uses the mark BULLY MAX in connection with its dog food and 

related goods and has been doing so since at least 2009.  Bully Max owns a federal trademark 

registration protecting its trademark.  Replenish Pet knowingly and willfully adopted the mark 

MAXIMUM BULLY for the same and similar products as those sold under the BULLY MAX 

mark for the purpose of causing confusion among the consuming public to improperly trade off 

of and benefit from the good will of Bully Max and its intellectual property. 

THE PARTIES 

3. Bully Max is a Pennsylvania limited liability company with its principal place of 

2:23-cv-101
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business at 4885-A McKnight Road #413, Pittsburgh, PA 15237. 

4. Replenish Pet is a California corporation with a principal place of business at 

1734 Illinois Avenue, Perris, CA 92571. 

JURISDICTION AND VENUE 

5. This Court has federal question jurisdiction for Bully Max’s trademark 

infringement claims under 28 U.S.C. §§ 1331 and 1338(a). 

6. In addition, this Court also has federal question jurisdiction over Bully Max’s 

unfair competition claim under Section 43(a) of the Lanham Act pursuant to 15 U.S.C. § 1121. 

7. Furthermore, this Court has supplemental jurisdiction over Bully Max’s state law 

claims under 28 U.S.C. § 1367, as Bully Max’s state law claims form part of the same case and 

controversy as its federal statutory claims.   

8. This Court has personal jurisdiction over Replenish Pet by virtue of Replenish Pet 

doing business in this Commonwealth, and in particular, this judicial district and/or engaging in 

tortious activity and intentional acts of infringement in this Commonwealth within this judicial 

district.  Replenish Pet has further expressly aimed its intentional acts at Bully Max and this 

judicial district such that this judicial district is the focal point of such acts.  For example, upon 

information and belief, Replenish Pet has sold infringing product to a retailer in Irvine, 

Pennsylvania, in Warren County, in this judicial district.  See attached Exhibit A.  

9. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391.  

FACTUAL BACKGROUND 

10. Since at least 2009, Bully Max began using the mark BULLY MAX in connection 

with dog food and supplements.  Examples of that usage are shown in attached Exhibit B.   

11. In the Commonwealth of Pennsylvania, the products sold by Bully Max were 

always and continue to be licensed as animal feed.   A copy of Bully Max’s current feed license 
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from the Commonwealth of Pennsylvania is attached hereto as Exhibit C. Dog food and dog 

supplements are typically sold in the same channels of trade and can be found in very close 

proximity, if not the aisle, in most retailing locations.  They are offered on the same websites, are 

produced by the same companies, and show up in the same search results. 

12. Since its inception, Bully Max invested heavily into the marketing of the BULLY 

MAX mark and brand.  Bully Max has built a strong reputation surrounding the BULLY MAX 

mark as a high-quality brand with products that deliver results.  As a result, Bully Max has 

become a household name within the American Bully breed community as well as the larger 

bulldog and similar breed community.  

13. In 2013, Bully Max obtained U.S. Trademark Registration No. 4,347,610 (the 

’610 Registration”) for the mark BULLY MAX in connection with “dog vitamins.”  That 

registration was subsequently cancelled because Bully Max did not file an affidavit of use after 5 

years of registration under Section 8 of the Lanham Act.  In 2015, Bully Max filed a new 

trademark application, which ultimately registered as U.S. Trademark Registration No. 

4,950,796 (“the ’796 Registration”), also for the mark BULLY MAX, in connection with 

“Dietary supplements for pets; Food supplements for pets; Vitamins for pets” and “Pet food; Pet 

treats.”  That registration was also cancelled due to the non-filing of an affidavit of use under 

Section 8 of the Lanham Act.   

14. Despite the ’610 Registration and ’796 Registration being cancelled, Bully Max 

has continuously used the BULLY MAX mark in commerce and built the good will and 

reputation surrounding the BULLY MAX mark and brand since its introduction in 2009.  Since 

2009, Bully Max has invested at least 21.5 million dollars into advertising and marketing of the 

BULLY MAX mark and brand and the products sold under it.  As a result of Bully Max’s 

Case 2:23-cv-00101-MJH   Document 1   Filed 01/19/23   Page 3 of 23



 

4 

efforts, the BULLY MAX mark has come to symbolize high-quality goods that deliver results in 

muscle and size growth for dogs. 

15. Today, Bully Max is the owner of U.S. Trademark Registration No. 6,051,700 

(“the ’700 Registration”) for the mark BULLY MAX in connection with “Dietary supplements 

for pets; Vitamins for pets”, “Pet toys” and “Pet food.”  A copy of the ’700 Registration is 

attached hereto as Exhibit D. 

16. Upon information and belief, Replenish Pet’s predecessor-in-interest, Elite K9 

Nutrition, LLC (“Elite K9”), was founded by bulldog and American Bully breed owners and 

breeders.  Three to four years after Bully Max began using the BULLY MAX mark in selling 

products targeted for American Bully, bulldog and other similar breed owners and breeders, Elite 

K9 began selling and marketing a dog food under the mark MAXIMUM BULLY.  Elite K9 filed 

a U.S. trademark application on January 8, 2013, that later issued as U.S. Trademark Registration 

No. 4,553,200 (“the ’200 Registration), for the mark MAXIMUM BULLY.  The ’200 

Registration was assigned to Defendant Replenish Pet in 2015. 

17. The MAXIMUM BULLY-bearing dog food product was and continues to be 

marketed to dog owners for the exact same purpose as the BULLY MAX-bearing product, 

namely to supplement and enhance the strength, size and muscle growth of dogs.   

18. Prior to the introduction of the MAXIMUM BULLY dog food product, Bully 

Max marketed and advertised its BULLY MAX product heavily to American Bully breeders and 

the American Bully community, generally, including in American Bully breed magazines, trade 

shows, forums, and every online outlet related to this dog breed.   

19. Elite K9’s introduction of MAXIMUM BULLY-bearing products into the market 

place caused actual confusion among the relevant consuming public.  Shortly after introduction 

of MAXIMUM BULLY, Bully Max began receiving telephone calls and emails from customers 

Case 2:23-cv-00101-MJH   Document 1   Filed 01/19/23   Page 4 of 23



 

5 

expressing their belief that BULLY MAX products and MAXIMUM BULLY products were the 

same and/or were supplied by the same source.  Pet stores and dog owners alike were under the 

mistaken impression that MAXIMUM BULLY was sold and/or were the same as the products 

sold under the BULLY MAX mark: 

   

20. Confusion between the parties’ respective brands continues today.  Examples of 

the confusion caused by Defendant and its predecessor-in-interest’s use of the MAXIMUM 

BULLY mark are attached hereto as Exhibit E. 

21. Replenish Pet and its predecessor Elite K9 have been content to allow this 

confusion to exist so as to benefit from and trade off of Bully Max’s marketing, advertising and 

good will surrounding the BULLY MAX mark. 

22. In 2014, Bully Max sent a cease and desist letter to Elite K9, a copy of which is 

attached hereto as Exhibit F, asserting infringement of its rights in the BULLY MAX mark.  

Bully Max received no response.  

23. In 2016, clearly aware of Bully Max and its products due to the 2014 cease and 

desist letter, Replenish Pet introduced a pet supplement product ostensibly called “Ultimate 

Bully” which was a near identical copy of the original product offered in 2009 under the BULLY 
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MAX mark.  Indeed, the Ultimate Bully product contained every single vitamin and nutrient, of 

which there were and are thirty-seven (37), used in Bully Max’s formula. 

24. Despite knowing of Bully Max, its products and the BULLY MAX mark, on 

January 7, 2020 Replenish Pet filed a declaration of incontestability under Section 15 of the 

Lanham Act in connection with the ’200 Registration for  the mark MAXIMUM BULLY. 

25. In 2018, Replenish Pet obtained U.S. Trademark Registration No. 5,807,900 (“the 

’900 Registration”) for the mark ULTIMATE BULLY in connection with “Vitamins for pets; 

food supplements for pets; dietary supplements for pets.” 

26. Despite obtaining a registration for the mark ULTIMATE BULLY, Replenish Pet 

marketed its pet supplement product as “ULTIMATE BULLY MAXIMUM PERFORMANCE 

CANINE SUPPLEMENT” in a further and surreptitious attempt to trade on the good will of the 

BULLY MAX mark.  Indeed, Replenish Pet’s Amazon advertisement when compared with 

Bully Max’s demonstrates a clear attempt to infringe and copy: 

 

27.  As demonstrated in the above photos, like Bully Max’s product, Replenish Pet 

utilizes a white plastic bottle with a screw cap, both bottles depict muscular dogs as the focal 
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point, both contain 60 tablets per bottle, and they are sold in the same category (dog supplement) 

for the exact same benefits (muscle support). 

28. Most glaringly, however, Replenish Pet uses the term “Ultimate,” as used by 

Bully Max’s product listings for the BULLY MAX product.   Replenish Pet positions the word 

“Bully” directly preceding the word “Maximum” in the phrase “Ultimate Bully Maximum.”  

Indeed, consumers referred to the product as “Ultimate Bully Maximum”: 

 

29. Replenish Pet is attempting to create the same commercial impression as the 

BULLY MAX mark and products in order to mislead consumers into believing Replenish Pet’s 

product originates from the same source.  This thinly veiled attempt to benefit from Bully Max’s 

BULLY MAX mark, reputation and marketing is consistent across Replenish Pet’s various retail 

channels: 
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30. Additional examples of this are shown attached hereto as Exhibit G. 

31. Replenish Pet also uses the term “Bully Maximum” and “Max Bully” on eBay 

and other various online retail sites, and on social media channels. See, e.g., attached Exhibit M.  

This resulted in MAXIMUM BULLY-branded products appearing in Google search results for 

the exact search term “Bully Max.” Given the identical products offered, this exacerbated the 

confusion among Bully Max's customers. 

32.  Even on the Spanish-language MAXIMUM BULLY webpage, Replenish Pet 

again, surreptitiously attempts to hide usage of the BULLY MAX mark by referring to its 

product as “Bully máxima” despite the page header referring to “Maximo Bully”: 

 

33. A full copy of the Spanish-language MAXIMUM BULLY webpage is attached 

hereto as Exhibit H.   

34.  Replenish Pet’s bad faith conduct has caused its products to be discovered by 

customers searching for BULLY MAX brand products.  

35. Online searches for BULLY MAX products return results for Replenish Pet’s  

products: 
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36. Indeed, Amazon even notes that consumers frequently buy BULLY MAX and 

MAXIMUM BULLY products together:  
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37. Since introduction of the MAXIMUM BULLY products into the marketplace, 

Replenish Pet and Elite K9 have tip-toed around the literal version Plaintiff’s BULLY MAX 

mark using numerous variations of the same in order to trade off Bully Max’s good will and 

reputation. 

38. Given Replenish Pet’s and/or Elite K9’s bad faith conduct demonstrated above, 

the MAXIMUM BULLY mark was adopted for, used and continues to be used on identical 

goods to those sold by Bully Max for the purpose of intentionally trading on the good will and 

reputation surrounding the BULLY MAX mark. 

39. In October 2022, Replenish Pet sent a cease and desist letter to Bully Max 

alleging improper complaints submitted to certain e-retailers.  A copy of this cease and desist 

letter is attached hereto as Exhibit K.  Subsequently, Bully Max responded that it, in fact, was the 

senior user and Replenish Pet’s use of the mark MAXIMUM BULLY infringed Bully Max’s 

trademark rights.  A copy of Bully Max’s response letter is attached hereto as Exhibit L.   

40. On December 12, 2022, Replenish Pet’s response was to file a cancellation 

petition at the Trademark Trial and Appeal Board (TTAB) at the U.S. Patent and Trademark 

Office based in part on Replenish Pet’s ’200 Registration for the mark MAXIMUM BULLY.  A 

copy of Replenish Pet’s cancellation petition is attached hereto as Exhibit N. 

41. Replenish Pet admitted in its cancellation petition before the TTAB that Bully 

Max’s “Mark (“BULLY MAX”) is confusingly similar to [Replenish Pet]’s Mark (“MAXIMUM 

BULLY”).  Ex. N (Cancellation Petition) at ¶ 15. 

COUNT I:  

TRADEMARK INFRINGEMENT OF U.S. REG. NO. 6,051,700  

UNDER 15 U.S.C. § 1114(1) 

 

42. The preceding paragraphs of the Complaint are hereby incorporated by reference 

as if fully set forth herein. 
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43. Defendant’s above-described use in commerce of Plaintiff’s BULLY MAX mark 

and variations thereof and Defendant’s use of the MAXIMUM BULLY and ULTIMATE 

BULLY names and marks and variations thereof in association with its goods is and was likely 

to cause confusion, mistake or to deceive. 

44. The above-described acts of Defendant constitute trademark infringement of 

Plaintiff’s U.S. Trademark Registration No. 6,051,700 for BULLY MAX in violation of 15 

U.S.C. § 1114(1), entitling Plaintiff to relief. 

45. Defendant has unfairly profited from the infringing acts alleged, in an amount to 

be determined at trial. 

46. By reason of Defendant’s acts, Plaintiff has suffered damage to the goodwill 

associated with Plaintiff’s federally registered BULLY MAX mark. 

47. Defendant’s acts of infringement, as alleged herein and in violation of U.S. 

Trademark law, have caused and, unless enjoined by this Court, will continue to cause 

irreparable harm to Plaintiff and Plaintiff’s federally registered BULLY MAX mark for which 

Plaintiff has no adequate remedy at law. 

48. Defendant’s activities have irreparably harmed, and if not enjoined, will continue 

to irreparably harm the general public, who has an interest in being free from confusion, mistake, 

and deception. 

49. By reason of Defendant’s acts, Plaintiff’s remedy at law is not adequate to 

compensate Plaintiff for the injuries inflicted by Defendant. Accordingly, Plaintiff is entitled to 

preliminary and permanent injunctive relief against Defendant pursuant to 15 U.S.C. § 1116. 

50. By reason of Defendant’s willful acts, Plaintiff is entitled to damages, and that 

those damages be trebled under 15 U.S.C. § 1117. 
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51. Due to Defendant’s acts of infringement, Plaintiff is entitled to reasonable 

attorneys’ fees and costs of this action.  This is an exceptional case, making Plaintiff eligible for 

an award of attorneys’ fees under 15 U.S.C. § 1117. 

52. The infringement by the Defendant has been willful and deliberate, designed 

specifically to trade upon the enormous goodwill associated with Plaintiff's federally registered 

BULLY MAX mark. 

53. Defendant’s infringement will continue unless enjoined by this court. 

COUNT II:  

FALSE DESIGNATION OF ORIGIN/TRADEMARK INFRINGEMENT  

UNDER 15 U.S.C. § 1125(A)  

 

54. The preceding paragraphs of the Complaint are hereby incorporated by reference 

as if fully set forth herein. 

55. Plaintiff is the exclusive owner of the BULLY MAX mark. 

56. Defendant’s use of Plaintiff’s BULLY MAX mark and variations thereof and 

Defendant’s use of the MAXIMUM BULLY and ULTIMATE BULLY names and marks and 

variations thereof is confusingly similar to Plaintiff’s BULLY MAX mark.  

57.  Defendant’s use in interstate commerce of the BULLY MAX, MAXIMUM 

BULLY and ULTIMATE BULLY names and marks and variations thereof is likely to cause 

confusion, or to cause mistake, or to deceive the relevant public that products offered by 

Defendant are authorized, sponsored, or approved by, or are affiliated with, Plaintiff. 

58. Defendant’s use of the BULLY MAX, MAXIMUM BULLY and ULTIMATE 

BULLY names and marks and variations thereof is likely to cause confusion among the general 

public. 

59. Defendant’s use of the infringing BULLY MAX, MAXIMUM BULLY and 

ULTIMATE BULLY names and marks and variations thereof constitutes a false designation of 
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origin which is likely to deceive consumers into believing that Defendant’s goods and services 

are those of the Plaintiff, and, as a consequence, are likely to divert customers away from the 

Plaintiff. 

60. Plaintiff has no control over the nature and quality of the goods provided by 

Defendant. Any failure, neglect or default by Defendant in providing such goods will reflect 

adversely on Plaintiff as the believed source of origin thereof, hampering efforts by Plaintiff to 

continue to protect its reputation in the marketplace, resulting in loss of sales and the 

considerable expenditures to promote its goods under Plaintiff’s BULLY MAX mark, all to the 

irreparable harm of the Plaintiff. 

61. The above-described acts of the Defendant constitute trademark infringement of 

Plaintiff’s BULLY MAX mark, and false designation of origin in violation of 15 U.S.C. § 

1125(a), entitling Plaintiff to relief. 

62. Defendant has unfairly profited from the actions alleged in an amount to be 

determined at trial. 

63. By reason of Defendant’s acts alleged herein, Plaintiff has suffered damage to the 

goodwill associated with Plaintiff’s BULLY MAX mark. 

64. Defendant’s activities have irreparably harmed and, if not enjoined, will continue 

to irreparably harm Plaintiff and Plaintiff’s BULLY MAX mark. 

65. Defendant’s activities have irreparably harmed and, if not enjoined, will continue 

to irreparably harm the general public, which has an interest in being free from confusion, 

mistake and deception. 

66. Defendant’s actions will cause Plaintiff to lose the benefit of the substantial 

investment made in developing, marketing, and selling its goods. Defendant’s improper actions 

were intended to cause harm to Plaintiff. 
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67. By reason of Defendant’s acts alleged herein, Plaintiff’s remedy at law is not 

adequate to compensate Plaintiff for the injuries inflicted by Defendant. Accordingly, Plaintiff is 

entitled to preliminary and permanent injunctive relief against Defendant pursuant to 15 U.S.C. § 

1116. 

68. By reason of Defendant’s willful acts, Plaintiff is entitled to damages, and that 

those damages be trebled, under 15 U.S.C. § 1117. 

69. This is an exceptional case, making Plaintiff eligible for an award of attorneys’ 

fees under 15 U.S.C. §1117. 

70. Defendant’s false designation of origin and trademark infringement will continue 

unless enjoined by this court. 

COUNT III:  

UNFAIR COMPETITION/TRADEMARK INFRINGEMENT UNDER 

PENNSYLVANIA COMMON LAW 

 

71. The preceding paragraphs of the Complaint are hereby incorporated by reference 

as if fully set forth herein. 

72. In addition to its federal registration of the BULLY MAX mark and its long time, 

continuous common law use of the BULLY MAX mark, Plaintiff filed BULLY MAX as a 

fictitious name with the Pennsylvania Department of State on February 11, 2002. 

73. By virtue of its intentional infringement and willful misappropriation of the 

Plaintiff’s BULLY MAX mark, Defendant has engaged in unfair competition and trademark 

infringement under Pennsylvania common law.   

74. Defendant has used Plaintiff’s BULLY MAX mark and confusingly similar 

variations thereof and the MAXIMUM BULLY and ULTIMATE BULLY names and marks and 

variations thereof to divert or damage Plaintiff’s business relationships, expectancies, and 

opportunities to the detriment of Plaintiff.  Defendant’s actions and use of Plaintiff’s BULLY 
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MAX mark and confusingly similar variations thereof and Defendant’s use of the MAXIMUM 

BULLY and ULTIMATE BULLY names and marks and variations thereof have created 

confusion between Plaintiff’s goods and Defendant’s goods. 

75. Defendant’s actions will cause Plaintiff to lose the benefit of the substantial 

investment made in developing, marketing, and selling its goods. Defendant’s improper actions 

were intended to cause harm to Plaintiff. 

76. Defendant’s actions constitute unfair competition.  The actions were intentional 

and calculated to injure Plaintiff in the marketplace and cause confusion in the marketplace and 

among consumers between Plaintiff’s and Defendant’s goods.  The actions are unfair and 

wrongful and done with the intent of damaging Plaintiff’s business interests. 

77. Defendant’s conduct has caused and will continue to cause irreparable injury to 

Plaintiff, its business reputation, and its goodwill. Plaintiff has no adequate remedy at law and 

will continue to be irreparably harmed unless and until Defendant is preliminarily and 

permanently enjoined from these actions. 

78. Defendant’s conduct was gross, wanton, malicious, oppressive, and showed spite, 

ill will, and reckless indifference to the interests of others. The conduct evidences an evil hand 

guided by an evil mind. As a result, Defendant is liable for punitive damages.  

COUNT IV: 

CANCELLATION OF FEDERAL TRADEMARK REGISTRATION NO. 4,553,200 

79. The preceding paragraphs of the Complaint are hereby incorporated by reference 

as if fully set forth herein. 

80. This count is brought under 15 U.S.C. § 1051 et. seq. based upon at least an 

intentionally false and fraudulent misstatement of the dates of first use recited in the application 

for the standard character word mark MAXIMUM BULLY (U.S. Reg. No. 4,553,200). 
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81. In its intent-to-use trademark application that resulted in U.S. Reg. No. 4,553,200 

for MAXIMUM BULLY filed on January 8, 2013, Defendant’s predecessor Elite K9, through its 

signatory, upon information and belief, falsely declared: “to the best of his/her knowledge and 

belief no other person, firm, corporation, or association has the right to use the mark in 

commerce, either in the identical form thereof or in such near resemblance thereto as to be likely, 

when used on or in connection with the goods/services of such other person, to cause confusion, 

or to cause mistake, or to deceive.”  See Exhibit J.  Defendant’s predecessor Elite K9 did not 

disclose Plaintiff’s prior use of the BULLY MAX mark to the USPTO and agreed to this 

statement despite the fact, upon information and belief, that Defendant’s predecessor Elite K9 

was aware of Plaintiff’s prior use of the BULLY MAX mark given Plaintiff’s marketing of its 

BULLY MAX-branded products to American Bully, bulldog and other similar breed owners and 

breeders. 

82. On information and belief, Defendant’s predecessor Elite K9 omitted its 

knowledge of Plaintiff’s prior use of the BULLY MAX mark in its application for MAXIMUM 

BULLY that resulted in U.S. Reg. No. 4,553,200 with the intent to deceive the USPTO in an 

attempt to predate the Plaintiff’s use of, application for, and federal registration of the BULLY 

MAX mark which was first federally registered in Registration No. 4,347,610 on June 4, 2013 

and was subsequently federally registered for dog food in Registration No. 6,051,700 on May 12, 

2020.  

83. Further, when Defendant’s predecessor Elite K9 filed its application for 

Defendant’s trademark registration for MAXIMUM BULLY on January 8, 2013, it filed the 

application as an intent-use-application under Trademark Act Section 1(b) that did not set forth a 

date of first use or a date of first use in U.S. interstate commerce.  See Exhibit J.  When 

Defendant’s predecessor Elite K9 subsequently filed a statement of use on May 24, 2014 in the 
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intent-to-use application for Defendant’s trademark registration for MAXIMUM BULLY, it 

claimed a date of first use and a date of first use in U.S. interstate commerce of December 1, 

2012, even though, upon information and belief, Defendant or its predecessor Elite K9 was not 

using the MAXIMUM BULLY trademark on or in connection with the sale or offer for sale of 

the identified goods as of December 1, 2012.  See Exhibit J. 

84. The Internet Archive Wayback Machine (https://archive.org/web/) preserves 

archived copies of the Maximum Bully website (https://www.maximumbully.com/) which 

indicates that the earliest date the Maximum Bully website was in existence and listed dog food 

as a product was April 12, 2013, as shown in the attached Exhibit I.  This internet archive 

evidences that Defendant or its predecessor Elite K9 was not using the MAXIMUM BULLY 

mark on or in connection with the identified goods as of the alleged dates of first use of 

December 1, 2012. 

85. Further, on May 24, 2014, the same day Defendant’s predecessor Elite K9 filed 

the statement of use in the intent-to-use application for Defendant’s trademark registration for 

MAXIMUM BULLY, Elite K9 filed a request to divide the goods identified in the application 

between goods in class 031, namely dog food, which it claimed was in use at that time, and 

goods in class 005, namely dietary supplements for dogs, which it claimed it still had only an 

intent to use at that time.  See Exhibit J.  Elite K9 subsequently abandoned the divided 

application for goods in class 005, namely dietary supplements for dogs.  Upon information and 

belief, Elite K9’s request to divide and its subsequent abandonment of its application for the 

mark MAXIMUM BULLY for goods in class 005, namely dietary supplements for dogs, was at 

least in part due to Elite K9’s desire to avoid disclosing to the USPTO Bully Max’s prior use of 

the BULLY MAX mark and Bully Max’s ’610 Registration for the mark BULLY MAX in 

connection with “dog vitamins” which was registered on June 4, 2013. 
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86. On information and belief, Defendant’s predecessor Elite K9 fraudulently and 

intentionally misstated its dates of first use in its statement of use filed on May 24, 2014 in its 

application for MAXIMUM BULLY filed on January 8, 2013, that later issued as U.S. Reg. No. 

4,553,200. 

87. On information and belief, Defendant’s predecessor Elite K9 filed this fraudulent 

statement of use and application in an attempt to leverage the eventual registration against 

Plaintiff.  Due to the fraudulent and intentional nature of these omissions and false statements, 

Defendant’s U.S. Reg. No. 4,553,200 should be cancelled. 

88. On information and belief, Defendant’s predecessor Elite K9’s statement that its 

mark was in use with the identified goods, namely dog food, on the December 1, 2012 dates of 

first use alleged in the statement of use for the application for MAXIMUM BULLY was false, 

material, made knowingly and with an intent to deceive in an attempt to predate, and avoid 

disclosure of, Plaintiff’s applications and registrations for and prior use of the BULLY MAX 

mark.  Defendant’s predecessor Elite K9 made a fraudulent representation in its application for 

U.S. Reg. No. 4,553,200, and as such the registration should be cancelled in its entirety. 

89. On information and belief, Defendant’s predecessor Elite K9 omitted its 

knowledge of Plaintiff’s BULLY MAX mark and misstated its dates of first use in its application 

for MAXIMUM BULLY with intent to deceive the USPTO in an attempt to predate and avoid 

disclosure of Plaintiff’s applications and registrations for, and prior use of, Plaintiff’s BULLY 

MAX mark. 

90. Plaintiff will be damaged by U.S. Reg. No. 4,553,200 and seeks to cancel the 

same.  Namely, U.S. Reg. No. 4,553,200, based on Elite K9’s omission of its knowledge of 

Plaintiff’s prior application, registration, and use of the BULLY MAX mark in Elite K9’s 

application and Elite K9’s fraudulent listing of dates of first use, may potentially prevent 
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Plaintiff from using or expanding its use of its BULLY MAX mark even though Plaintiff used 

the BULLY MAX mark prior to Elite K9’s application and U.S. Reg. No. 4,553,200 for 

MAXIMUM BULLY. 

91. Plaintiff will be damaged by continued registration by Defendant of the 

MAXIMUM BULLY mark. 

92. A judicial declaration canceling U.S. Reg. No. 4,553,200 for MAXIMUM 

BULLY is necessary and appropriate to resolve this controversy between the parties and afford 

Plaintiff complete relief. 

93. For the foregoing reasons, the Court should order cancellation, pursuant to 15 

U.S.C. § 1064(3), of U.S. Trademark Registration No. 4,553,200 for MAXIMUM BULLY. 

94. The willful and intentional nature of Defendant’s conduct makes this an 

exceptional case under 15 U.S.C. § 1117(a). 

95. Given that U.S. Trademark Registration No. 4,553,200 was obtained through 

willful fraud and intentional misrepresentation, any allegation of incontestability does not 

preclude cancellation pursuant to the terms of the Lanham Act. 

COUNT V:  

CIVIL LIABILITY FOR FALSE OR FRAUDULENT REGISTRATION  

UNDER 15 U.S.C. § 1120 

 

96. The preceding paragraphs of the Complaint are hereby incorporated by reference 

as if fully set forth herein. 

97. Upon information and belief, Defendant’s predecessor Elite K9 procured 

Defendant’s U.S. Trademark Reg. No. 4,533,200 for MAXIMUM BULLY by a false or 

fraudulent representation or by false means as described above.   

98. Plaintiff will be damaged by Defendant’s U.S. Reg. No. 4,533,200 and seeks to 

cancel the same.  Namely, U.S. Reg. No. 4,533,200, based on Defendant’s predecessor Elite 

Case 2:23-cv-00101-MJH   Document 1   Filed 01/19/23   Page 19 of 23



 

20 

K9’s omission of knowledge of Plaintiff’s prior use of the BULLY MAX mark in its application 

and  Defendant’s predecessor Elite K9’s fraudulent listing of dates of first use, may potentially 

prevent Plaintiff from using or expanding its use of its BULLY MAX mark, even though 

Plaintiff used the BULLY MAX mark in connection with dog food prior to Defendant’s and 

Elite K9’s application and U.S. Reg. No. 4,533,200 for MAXIMUM BULLY. 

99. As a result of Defendant’s predecessor Elite K9’s false or fraudulent procurement 

of Defendant’s U.S. Reg. No. 4,533,200 for MAXIMUM BULLY, Plaintiff has suffered and 

continues to suffer damages in an amount to be determined. 

PRAYER FOR RELIEF  

WHEREFORE, Plaintiff respectfully requests that the Court enter judgment in its favor, 

and against Defendant, and grant the following relief:  

A. a preliminary and permanent injunction enjoining Defendant, its agents, 

representatives, employees, assigns and suppliers, and all persons acting in concert or privity 

with Defendant, from engaging in the following activities: 

i. Registering, trafficking in, and using, in any manner, any name, 

confusingly similar to, or likely to dilute Plaintiff s BULLY MAX mark; 

ii. Using any of Plaintiff s BULLY MAX mark or any other name, mark, 

designation or depiction in a manner that is likely to cause confusion 

regarding whether Defendant is affiliated or associated with or sponsored 

by Plaintiff, or that is likely to dilute the distinctiveness of Plaintiff s 

BULLY MAX mark or any other marks owned by Plaintiff; 

iii. Engaging in trademark infringement, trademark dilution, counterfeiting, 

unfair competition, false advertising, false designation of origin, and, 
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passing off against Plaintiff, or misappropriation of Plaintiff s trademark 

rights; 

iv. Assisting, aiding, or abetting any other person or business entity in 

engaging in or performing any of the activities referred to in 

subparagraphs (i) through (iii) above. 

B. a final judgment that Defendant has violated Plaintiff s rights in Plaintiff s 

BULLY MAX mark in violation of 15 U.S.C. § 1114(1), and is liable to Plaintiff for damages for 

the same; 

C. a final judgment: 

i. permanently enjoining Defendant, its agents, representatives, employees, 

assigns and suppliers, and all persons acting in concert or privity with 

Defendant, from engaging in the activities described in Paragraph A (i)-

(iv) above;  

ii. ordering Defendant to account to Plaintiff for, and disgorge, all profits it 

has derived by reason of the unlawful acts complained of above; 

iii. ordering Defendant to pay damages, in an amount to be determined at 

trials, and that those damages be trebled, under 15 U.S.C. § 1117; 

iv. ordering Defendant to pay Plaintiff s reasonable attorneys’ fees, 

prejudgment interest, and costs of this action under the Lanham Act, 15 

U.S.C. § 1116, § 1117, and § 1125(a), and 35 U.S.C. § 285; 

v. ordering Defendant to file with the Court and serve upon Plaintiff a 

written report under oath setting forth in detail the manner and form in 

which Defendant has complied with the injunction and judgment within 
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thirty (30) days after the service of the injunction and judgment upon 

Defendant; 

vi. ordering Defendant to pay punitive damages in an amount to be 

determined, based upon the foregoing acts of Defendant; and 

vii. granting Plaintiff such other relief as the Court may deem appropriate. 

D. cancellation of U.S. Trademark Registration No. 4,553,200; 

E. a preliminary and permanent injunction enjoining Defendant from any further 

attempts to fraudulently procure trademark rights and obtain an unfair competitive advantage in 

the marketplace; 

F. an award of pre-judgment and post-judgment interest on the above monetary 

awards; 

G. an award of all costs, expenses and attorneys’ fees; and 

H. such further legal and equitable relief as the Court may deem just and proper.  

DEMAND FOR JURY TRIAL 

Plaintiff demands a jury trial on all issues so triable by jury alleged or relating to this 

litigation included in this Complaint pursuant to Rule 38 of the Federal Rules of Civil Procedure.  

Respectfully submitted, 
 

THE WEBB LAW FIRM 

 
Dated: January 19, 2023    s/ Anthony W. Brooks   

John McIlVaine (PA ID No. 56773) 
Anthony W. Brooks (PA ID No. 307446) 
Barry J. Coyne (PA ID No. 77007) 
 
One Gateway Center 
420 Ft. Duquesne Blvd., Suite 1200 
Pittsburgh, PA 15222 
412.471.8815 
412.471.4094 (fax) 
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jmcilvaine@webblaw.com 
abrooks@webblaw.com 
bcoyne@webblaw.com 
 
 
Attorneys for Plaintiff Bully Max LLC 
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OurPrice perbottle (Based on quantity): US $19.09 - £29.90‘

\
There are many benefits your dog can get by using Bully Max. Bully Max supports a healthy
immune system (which means your dog will be safer from infections), supports a healthy metabolism
Proper hone nourishment tencon sirength. and vision. Bully Max muscle supplement alsa
aids in dog's muscle build as well as skin and eoat health

Bully Max: provides the following powertul benefits.

+ Increase Strength, Musole, Power & Speed+ Extend Endurance
«+ Speed Recovery
« Better Oxygen Delivery
+ Stress Fighters
+ Build Muscle
+ Raise Health & Immunity
+ Post Surgery, Chemo, & Trauma

rans Fat, Sucrose, Corn Syrup Free!+ KS Athictes
+ Hard Keepers
« Doge Needing to Muscle Up

Shipping costs are calculated through our website and are based on your location.
Shipping is available worldwide. Recommended for dogs 9 weeks and alder.
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Visit www.paplants.pa.gov to obtain information on your License and Lab Samples.

Commercial Feed License - 123

Bully Max, LLC
4885-A Mcknight Rd. #413
Pittsburgh PA 15237-5679

Commercial Feed License

ØØ777M

12/10/2022

12/31/2023

PaPlants ID:

Issue Date:

Expire Date:

Case 2:23-cv-00101-MJH   Document 1-4   Filed 01/19/23   Page 2 of 2



EXHIBIT D 

Case 2:23-cv-00101-MJH   Document 1-5   Filed 01/19/23   Page 1 of 3Case 2:23-cv-00101-MJH Document1-5 Filed 01/19/23 Page 1 of 3

EXHIBIT D



Reg. No. 6,051,700 

Registered May 12, 2020 

Int. Cl.: 5, 28, 31

Trademark

Principal Register 

Bully Max  (PENNSYLVANIA LIMITED LIABILITY COMPANY)

#413

4885-a Mcknight Road

Pittsburgh, PENNSYLVANIA 15237

CLASS 5: Dietary supplements for pets; Vitamins for pets

FIRST USE 12-23-2009; IN COMMERCE 12-23-2009

CLASS 28: Pet toys

FIRST USE 12-23-2009; IN COMMERCE 12-23-2009

CLASS 31: Pet food

FIRST USE 12-23-2009; IN COMMERCE 12-23-2009

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY

PARTICULAR FONT STYLE, SIZE OR COLOR

No claim is made to the exclusive right to use the following apart from the mark as shown:

"BULLY"

The name(s), portrait(s), and/or signature(s) shown in the mark does not identify a particular

living individual.

SER. NO. 88-566,614, FILED 08-05-2019
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Page: 2 of 2 / RN # 6051700

REQUIREMENTS TO MAINTAIN YOUR FEDERAL TRADEMARK REGISTRATION

WARNING: YOUR REGISTRATION WILL BE CANCELLED IF YOU DO NOT FILE THE

DOCUMENTS BELOW DURING THE SPECIFIED TIME PERIODS.

Requirements in the First Ten  Years*

What and When to File:

First Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) between the 5th and 6th

years after the registration date.  See 15 U.S.C. §§1058, 1141k.  If the declaration is accepted, the

registration will continue in force for the remainder of the ten-year period, calculated from the registration

date, unless cancelled by an order of the Commissioner for Trademarks or a federal court.

Second Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) and an Application

for Renewal between the 9th and 10th years after the registration date.* See 15 U.S.C. §1059.

Requirements in Successive Ten-Year Periods*

What and When to File:

You must file a Declaration of Use (or Excusable Nonuse)  and  an  Application for Renewal

between every 9th and 10th-year period, calculated from the registration date.*

Grace Period Filings*

The above documents will be accepted as timely if filed within six months after the deadlines listed above with

the payment of an additional fee.

*ATTENTION MADRID PROTOCOL REGISTRANTS:  The holder of an international registration with an

extension of protection to the United States under the Madrid Protocol must timely file the Declarations of Use

(or Excusable Nonuse) referenced above directly with the United States Patent and Trademark Office (USPTO).

The time periods for filing are based on the U.S. registration date (not the international registration date).  The

deadlines and grace periods for the Declarations of Use (or Excusable Nonuse) are identical to those for

nationally issued registrations.  See 15 U.S.C. §§1058, 1141k.  However, owners of international registrations

do not file renewal applications at the USPTO. Instead, the holder must file a renewal of the underlying

international registration at the International Bureau of the  World Intellectual Property Organization, under

Article 7 of the Madrid Protocol, before the expiration of each ten-year term of protection, calculated from the

date of the international registration.  See 15 U.S.C. §1141j.  For more information and renewal forms for the

international registration, see http://www.wipo.int/madrid/en/.

NOTE:  Fees and requirements for maintaining registrations are subject to change.  Please check the

USPTO website for further information.  With the exception of renewal applications for registered

extensions of protection, you can file the registration maintenance documents referenced above online at h

ttp://www.uspto.gov.

NOTE:  A courtesy e-mail reminder of USPTO maintenance filing deadlines will be sent to trademark

owners/holders who authorize e-mail communication and maintain a current e-mail address with the

USPTO. To ensure that e-mail is authorized and your address is current, please use the Trademark

Electronic  Application System (TEAS) Correspondence  Address and Change of Owner  Address Forms

available at http://www.uspto.gov.
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10/17/22, 8:04 PM Bully Max Mail - New customer message on October 11, 2021 at 11:24 am

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1713444115712649130&dsqt=1&simpl=msg-f%3A171344411571… 1/2

BullyMax.com Help Center <help@bullymax.com>

New customer message on October 11, 2021 at 11:24 am

Bully Max Customer Success Team <help@bullymax.com> Tue, Oct 12, 2021 at 3:40 PM
Reply-To: Bully Max Customer Success Team <help@bullymax.com>
To: jvgenna@gmail.com

Hello,

Looks like you have us and Maximum Bully mixed up, lol. That is a different brand from Bully Max.

-Nate

Nate Houston
Bully Max Customer Success Team
E: help@bullymax.com
W: bullymax.com

Bully Max recipes are established to meet the essential nutritional standards for complete & balanced pet food set by the
Association of American Feed Control Officials (AAFCO). Comprised of federal & state officials, veterinarians, scientists
and more.

On Tue, Oct 12, 2021, at 07:37 PM, <jvgenna@gmail.com> wrote:
Hi Nate,

Thanks for the reply, but I was at Theresa’s Pet Food in Simi Valley and they carry one type of your dry dog food.
Unfortunately, it does have Pea Protein and that was why I was asking.

Thanks,

John
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10/17/22, 8:04 PM Bully Max Mail - New customer message on October 11, 2021 at 11:24 am

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1713444115712649130&dsqt=1&simpl=msg-f%3A171344411571… 2/2

 
 
 
 
 
 
 
On Tue, Oct 12, 2021, at 07:29 PM, Bully Max Customer Success Team <help@bullymax.com> wrote:

Hello,
 
We do not use pea protein in our foods. Those foods are actually the same formula, we are rebranding the Gorilla
Max food to the pro series food but it is the same thing. We do all our sales online.
 
-Nate
 
On Mon, Oct 11, 2021, at 03:24 PM, <jvgenna@gmail.com> wrote:

You received a new message from your online store's contact form.
Name: John Genna 
Email: jvgenna@gmail.com 
Phone: 18184977772 
Body: Hello, I have a 90lb 1 year old Doberman Pinscher and wanted to know what is the difference between the
Gorilla Max dog food and the Pro 2x Pro Series? Also, I want to make sure there is no "Pea" protein in either
product due to the recent studies about a possible correlation with DCM. Any brick and mortar stores carry your
product? Thanks, John 
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10/17/22, 8:04 PM Bully Max Mail - Bullymax.com contact form: shipping fees

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1694940868014437910&simpl=msg-f%3A1694940868014437910 1/1

BullyMax.com Help Center <help@bullymax.com>

Bullymax.com contact form: shipping fees

Bully Max Customer Success Team <help@bullymax.com> Mon, Mar 22, 2021 at 9:59 AM
Reply-To: Bully Max Customer Success Team <help@bullymax.com>
To: rubensmailbox@yahoo.com

Hello,

Sorry but we do not have a distributor there. If you want to start a subscription use the coupon code NATE77 and you'll
get free shipping for the life of the subscription.

-Nate

Nate Houston
Bully Max Customer Success Team
help@bullymax.com

bullymax.com

On Sat, Mar 20, 2021, at 09:22 PM, <rubensmailbox@yahoo.com> wrote:
Your Nameruben mYour Email (use your account email if possible)rubensmailbox@yahoo.comSubjectshipping
feesYour Messagethe cost of shipping on the food becomes too expensive to afford. is there a distributor in Long
Beach or LA area where I can pick up the food?. if so please let me know, as of now all I found was a food by the name
of maximum bully, but I don't know if that product belong to you
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10/17/22, 8:05 PM Bully Max Mail - Bullymax.com contact form: Website

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1675523915432906743&simpl=msg-f%3A1675523915432906743 1/1

BullyMax.com Help Center <help@bullymax.com>

Bullymax.com contact form: Website

RaYRaY 1944 <nbyndd42@hotmail.com> Thu, Aug 20, 2020 at 2:15 AM
To: Bully Max Customer Success Team <help@bullymax.com>

It is so frustrating that I had to order it from the bullymax.com website as 2 out of the 3 Bully Max products on Amazon.ca
are currently unavailable for at least the last 2 weeks. For us who live in Canada and would not like to wait 3 weeks for A
delivery it is very FRUSTRATING. I don’t call this free shipping also you put it in our face so much on your website it
flashes up about Amazon every 5 seconds when really it is a load of crap. NOT FREE SHIPPING

Maximum Bully Chicken and Pork Dog Food, 5 lb

Brand: Maximum Bully
3.8 out of 5 stars 23 ratings

Price: CDN$ 31.66 + CDN$ 79.44 shipping

Sent from Mail for Windows 10

From: Bully Max Customer Success Team
Sent: August 18, 2020 7:29 AM
To: RaYRaY 1944
Subject: Bullymax.com contact form: Website

Hello,

[Quoted text hidden]
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10/17/22, 8:04 PM Bully Max Mail - New customer message on October 11, 2021 at 11:24 am

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1713443942154866163&simpl=msg-f%3A1713443942154866163 1/2

BullyMax.com Help Center <help@bullymax.com>

New customer message on October 11, 2021 at 11:24 am

jvgenna@gmail.com <jvgenna@gmail.com>
To: Bully Max Customer Success Team <help@bullymax.com>

Hi Nate,

Thanks for the reply, but I was at Theresa’s Pet Food in Simi Valley and they carry one type of your dry dog food.  Unfortunately, it does have Pea Protein and that was wh

Thanks,

John
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10/17/22, 8:04 PM Bully Max Mail - New customer message on October 11, 2021 at 11:24 am

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1713443942154866163&simpl=msg-f%3A1713443942154866163 2/2

[Quoted text hidden]
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10/17/22, 8:08 PM Bully Max Mail - New customer message on September 3, 2021 at 8:59 pm

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1710277106211366245&simpl=msg-f%3A1710277106211366245 1/1

BullyMax.com Help Center <help@bullymax.com>

New customer message on September 3, 2021 at 8:59 pm

Matthew Richards <richardsm27@yahoo.com> Tue, Sep 7, 2021 at 4:42 PM
To: Bully Max Customer Success Team <help@bullymax.com>

Please send out 5lb bag how long will this delay be? When will your product be in stores for customers to pick up? I seen
Maximum bully in pet store the other day, is that your product?

Sent from my iPhone

On Sep 7, 2021, at 7:15 AM, Bully Max Customer Success Team <help@bullymax.com> wrote:

[Quoted text hidden]
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10/17/22, 8:02 PM Bully Max Mail - Re: Cyber Monday Sale: $40 OFF ALL BUNDLES

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1717820450382477705&simpl=msg-f%3A1717820450382477705 1/3

BullyMax.com Help Center <help@bullymax.com>

Re: Cyber Monday Sale: $40 OFF ALL BUNDLES

Johny Martinez <thelostangel_13@yahoo.com> Mon, Nov 29, 2021 at 10:00 PM
To: Bully Max <help@bullymax.com>

Quick question is maximum bully the same as bully max?

On Monday, November 29, 2021, 6:12 AM, Bully Max <help@bullymax.com> wrote:
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10/17/22, 8:02 PM Bully Max Mail - Re: Cyber Monday Sale: $40 OFF ALL BUNDLES

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1717820450382477705&simpl=msg-f%3A1717820450382477705 2/3
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10/17/22, 8:02 PM Bully Max Mail - Re: Cyber Monday Sale: $40 OFF ALL BUNDLES

https://mail.google.com/mail/u/7/?ik=b6269d2390&view=pt&search=all&permmsgid=msg-f%3A1717820450382477705&simpl=msg-f%3A1717820450382477705 3/3

Don't want our emails anymore? Unsubscribe.
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EXHIBIT F



*Admitted to practice in Virginia and the District of Columbia.  Practice limited to federal trademark and copyright law. 

 

 

344 Maple Avenue West, Suite 151 

Vienna, VA 22180 

Tel. (800) 906-8626 

Fax (270) 477-4574 

TheTrademarkCompany.com 

 

Matthew H. Swyers, Esq.* 

Writer’s Direct (800) 906-8626 x100 

mswyers@TheTrademarkCompany.com 

 

 

FRE 408 APPLIES 

February 10, 2014 

 

VIA CERTIFIED MAIL 

 

Lee Chen 

Kyler, Kohler Ostermiller & Sorensen, LLP 

7700 Irvine Center, Suite 800 

Irvine, CA 92618 

 

RE: Bully Max, LLC v. Elite K9 Nutrition, LLC 

Your Client’s Use of MAXIMUM BULLY 

   

Dear Mr. Chen: 

Please be advised that we represent Bully Max LLC in regard to the protection of their federally protected 

intellectual property.  In this regard, we are writing regarding your client’s use of the mark MAXIMUM BULLY. 

 Our client has been continuously using the mark BULLY MAX in connection to dog supplements since as early 

as 2009.  Because of the excellent quality of the goods provided under our client’s mark in conjunction with the 

substantial resources dedicated to promoting the same our client’s mark has become distinctive and synonymous with its 

mark and now embodies a very substantial amount of valuable business goodwill.  The mark is protected by U.S. Reg. No. 

4,347,610.  Attached please find a copy of said Registration. 

It has recently come to our client’s attention that your client has been using the mark MAXIMUM BULLY in 

connection with dietary supplements for dogs and dog food.  Your client’s use of the mark MAXIMUM BULLY is 

confusingly similar to our client’s rights as listed above and dilutes the distinctiveness of that mark. 

Consequently, your client’s unauthorized use of our client’s mark as a trademark constitutes federal trademark 

infringement, unfair competition, and dilution under federal and service mark laws. 
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Thus, this is our formal demand that your client: 

 Cease any use of the mark MAXIMUM BULLY within 14 days; 

 Voluntarily expressly abandons their U.S. Trademark Application, further identified by U.S. Ser. No. 
85/818,442, within 14 days; 

 Removes all pages posted to the domain name, www.maximumbully.com, bearing the infringing 
mark within 14 days;  

 Voluntarily transfers all rights to the domain name www.maximumbully.com to our client within 14 
days; 

 Removes all pages posted to the domain name, www.elitek9nutrition.com, bearing the infringing 
mark within 14 days; 

 Removes all pages posted to the domain name, www.elitek9nutrition.net, bearing the infringing mark 
within 14 days; 

 Removes all pages posted to the domain name, www.elitek9nutrition.org, bearing the infringing mark 
within 14 days; 

 Removes all pages posted to the Facebook page hosted at www.facebook.com/Maximum-
Bully/152069614994185 bearing the infringing mark in connection to the services specified above 
within 14 days; 

 Voluntarily shuts down the Facebook page hosted at www.facebook.com/Maximum-
Bully/152069614994185 within 14 days; 

 Removes all pages posted to the Twitter page hosted at www.twitter.com/MaximumBully bearing the 
infringing mark in connection to the services specified above within 14 days; 

 Voluntarily shuts down the Twitter page hosted at www.twitter.com/MaximumBully within 14 days; 

 Provides an accounting of all profits received as a result of the unauthorized use of the infringing 
mark within 14 days; and 

 Provides an accounting of all items left bearing the infringing mark within 14 days. 
 

We ask that you confirm, in writing, that your client will comply with our client’s demands no later than 

February 24, 2014.  Failure to do so or to otherwise contact our office concerning this matter will be regarded as non-

compliance with our client’s demands and will be responded to accordingly. 

Thank you for your time and attention to this matter.  I look forward to your reply at your earliest convenience.  

Lastly, nothing herein shall be construed as an admission against the interests of our client all of whose rights are 

hereby expressly reserved. 

 

     Yours very truly, 

     /Matthew H. Swyers/ 

 

cc: MK 

/mhs/ 
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MaximoBully Toda Vida Etapas Formula
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* No reconocido como nutriente esencial en la AAFCO Dog Food Nutrient perfil .
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cloruro de colina, minerales (proteinato de hierro, proteinato de cinc, proteinato de cobre,sulfatoferroso, sulfato de zinc, sulfato de cobre, yoduro de potasio, proteinato de
muCUrceCncsediCuRaEnRCaCMeeesRuni
vitamina A, biotina, niacina, pantotenato de calcio, clorhidrato de piridoxina, suplemento devitamina 612,riboflavina, suplemento de vitamina D3, acidofolico), aceite de
salmon, calabaza seca, zanahorias, arandanos rojo secos, manzanas secas, espinacas secas, romero seco, arandanos secos, producto secado de fermentacion de Enterococcus.
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Peso (libras) Adulte Perros Crecimiento y Reproduccién
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RrEUReS Gtriere ct. SB Ire RIteretty
30-40 1 1/2 -2 tazas de 13/4-2 1/ 4 tazas
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Pre Re ees kee Birr ed
80-100 3 1/3 - 4 tazas de 3 1/2-41/ 4 tazas.
US UERerumeeeed eee

 
Enfermeria y lactantes perros puede requerir 2-4 veces la cantidad normal de adulto . Alimentar a tanta comida como sea necesario para mantener la condicion corporal ideal
ue

SieterrCureareMeeekmeeoneeuReweirnecacdoerauc
cuantas cucharadas de Bully maxima Dog Food con la comida actual perro y poco a poco aumentar la cantidad maxima de Bully Dog Food a diario hasta que conforma toda la
‘comida. Mantenga el agua potable limpia y fresca en todo momento .
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2014)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85818442

Filing Date: 01/08/2013

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)" appears where the field is only mandatory

under the facts of the particular application.

The table below presents the data as entered.

Input Field Entered

TEAS Plus YES

MARK INFORMATION

*MARK Maximum Bully

*STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT Maximum Bully

*MARK STATEMENT
The mark consists of standard characters, without claim to any

particular font, style, size, or color.

REGISTER Principal

APPLICANT INFORMATION

*OWNER OF MARK Elite K9 Nutrition, LLC

*STREET 30325 Skipstone Way

*CITY Menifee

*STATE

(Required for U.S. applicants)
California

*COUNTRY United States

*ZIP/POSTAL CODE

(Required for U.S. applicants only)
92584

PHONE 951-733-8581

LEGAL ENTITY INFORMATION

*TYPE LIMITED LIABILITY COMPANY

* STATE/COUNTRY WHERE LEGALLY ORGANIZED California

GOODS AND/OR SERVICES AND BASIS INFORMATION

*INTERNATIONAL CLASS 005 

*IDENTIFICATION Dietary supplements for Dogs

*FILING BASIS SECTION 1(b)

*INTERNATIONAL CLASS 031 

*IDENTIFICATION
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*IDENTIFICATION Dog food

*FILING BASIS SECTION 1(b)

ADDITIONAL STATEMENTS INFORMATION

*TRANSLATION

(if applicable)
 

*TRANSLITERATION

(if applicable)
 

*CLAIMED PRIOR REGISTRATION

(if applicable)
 

*CONSENT (NAME/LIKENESS) 

(if applicable)
 

*CONCURRENT USE CLAIM 

(if applicable)
 

ATTORNEY INFORMATION

NAME Lee Chen

FIRM NAME Kyler, Kohler Ostermiller & Sorensen, LLP

STREET 7700 Irvine Center Drive, Suite 800

CITY Irvine

STATE California

COUNTRY United States

ZIP/POSTAL CODE 92618

PHONE 888-801-0010

FAX 435-590-4540

EMAIL ADDRESS lee@kkoslawyers.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

CORRESPONDENCE INFORMATION

*NAME Lee Chen

FIRM NAME Kyler, Kohler Ostermiller & Sorensen, LLP

*STREET 7700 Irvine Center Drive, Suite 800

*CITY Irvine

*STATE

(Required for U.S. applicants)
California

*COUNTRY United States

*ZIP/POSTAL CODE 92618

PHONE 888-801-0010

FAX 435-590-4540

*EMAIL ADDRESS lee@kkoslawyers.com

*AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 2

FEE PER CLASS 275
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*TOTAL FEE PAID 550

SIGNATURE INFORMATION

* SIGNATURE /s/

* SIGNATORY'S NAME Lee Chen

* SIGNATORY'S POSITION Attorney

SIGNATORY'S PHONE NUMBER 888-801-0010

* DATE SIGNED 01/08/2013
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2014)

 

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85818442

Filing Date: 01/08/2013

To the Commissioner for Trademarks:

MARK: Maximum Bully (Standard Characters, see mark)

The literal element of the mark consists of Maximum Bully.

The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Elite K9 Nutrition, LLC, a limited liability company legally organized under the laws of California, having an address of

      30325 Skipstone Way

      Menifee, California 92584

      United States

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register

established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table. 

       International Class 005:  Dietary supplements for Dogs

Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company or licensee the mark in commerce on

or in connection with the identified goods and/or services. (15 U.S.C. Section 1051(b)).

For specific filing basis information for each item, you must view the display within the Input Table. 

       International Class 031:  Dog food

Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company or licensee the mark in commerce on

or in connection with the identified goods and/or services. (15 U.S.C. Section 1051(b)).

The applicant's current Attorney Information:

      Lee Chen of Kyler, Kohler Ostermiller & Sorensen, LLP

      7700 Irvine Center Drive, Suite 800

      Irvine, California 92618

      United States

The applicant's current Correspondence Information:

      Lee Chen

      Kyler, Kohler Ostermiller & Sorensen, LLP

      7700 Irvine Center Drive, Suite 800

      Irvine, California 92618

      888-801-0010(phone)

      435-590-4540(fax)

      lee@kkoslawyers.com (authorized)

A fee payment in the amount of $550 has been submitted with the application, representing payment for 2 class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or imprisonment, or both, under

18 U.S.C. Section 1001, and that such willful false statements, and the like, may jeopardize the validity of the application or any resulting

registration, declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to be
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the owner of the trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C. Section 1051(b), he/she

believes applicant to be entitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm, corporation, or

association has the right to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be likely,

when used on or in connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; and that all

statements made of his/her own knowledge are true; and that all statements made on information and belief are believed to be true.

Signature: /s/   Date Signed: 01/08/2013

Signatory's Name: Lee Chen

Signatory's Position: Attorney

RAM Sale Number: 5950

RAM Accounting Date: 01/09/2013

Serial Number: 85818442

Internet Transmission Date: Tue Jan 08 19:12:14 EST 2013

TEAS Stamp: USPTO/FTK-XX.XXX.XXX.XXX-201301081912147

17779-85818442-4905edc766e9b5277929363dd

9e113eb938-CC-5950-20130108185206975410
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PTO Form 1553 (Rev 9/2005)

OMB No. 0651-0054 (Exp. 10/31/2017)

Trademark/Service Mark Statement of Use

(15 U.S.C. Section 1051(d))

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 85818442

LAW OFFICE ASSIGNED LAW OFFICE 102

EXTENSION OF USE NO

MARK SECTION

MARK http://tsdr.uspto.gov/img/85818442/large

LITERAL ELEMENT MAXIMUM BULLY

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

MARK STATEMENT
The mark consists of standard characters, without claim to any particular

font style, size or color.

OWNER SECTION

NAME Elite K9 Nutrition, LLC

STREET 30325 Skipstone Way

CITY Menifee

STATE California

ZIP/POSTAL CODE 92584

COUNTRY United States

PHONE 951-733-8581

GOODS AND/OR SERVICES SECTION

INTERNATIONAL CLASS 005

CURRENT IDENTIFICATION Dietary supplements for Dogs

GOODS OR SERVICES
DELETE ALL ITU GOODS/SERVICES IN THIS CLASS OR PROCESS

ACCORDING TO REQUEST TO DIVIDE

INTERNATIONAL CLASS 031

CURRENT IDENTIFICATION Dog food

GOODS OR SERVICES KEEP ALL LISTED

FIRST USE ANYWHERE DATE 12/01/2012

FIRST USE IN COMMERCE DATE 12/01/2012

SPECIMEN FILE NAME(S)
\\TICRS\EXPORT16\IMAGEOUT 16\859\819\85981950\LM2Co

py\85818442\1\SOU14\SOU2.

SPECIMEN DESCRIPTION Mark used on Dog Food Bag

REQUEST TO DIVIDE YES
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GOOD(S)/SERVICE(S) IN USE Class 031

GOOD(S)/SERVICES INTENT TO USE Class 005

PAYMENT SECTION

NUMBER OF CLASSES IN USE 1

SUBTOTAL AMOUNT [ALLEGATION OF USE FEE] 100

REQUEST TO DIVIDE FEE 100

TOTAL AMOUNT 200

SIGNATURE SECTION

DECLARATION SIGNATURE /lee chen/

SIGNATORY'S NAME Lee Chen

SIGNATORY'S POSITION Attorney of Record, California bar member

DATE SIGNED 03/24/2014

SIGNATORY'S PHONE NUMBER 888-801-0010

REQUEST TO DIVIDE SIGNATURE /lee chen/

SIGNATORY'S NAME Lee Chen

SIGNATORY'S POSITION Attorney of record, CA bar member

DATE SIGNED 03/24/2014

SIGNATORY'S PHONE NUMBER 888-801-0010

AUTHORIZED SIGNATORY YES

FILING INFORMATION

SUBMIT DATE Mon Mar 24 11:54:55 EDT 2014

TEAS STAMP

USPTO/SOU-XX.XXX.XXX.XXX-

20140324115455854047-8581

8442-500e2bbdbb66c48171ed

a1db5562ab6604a23d6b87f7b

4ee808f1c3582473004b-CC-1

0287-20140324112436586683
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PTO Form 1553 (Rev 9/2005)

OMB No. 0651-0054 (Exp. 10/31/2017)

 

Trademark/Service Mark Statement of Use

(15 U.S.C. Section 1051(d))
To the Commissioner for Trademarks:

MARK: MAXIMUM BULLY(Standard Characters, see http://tsdr.uspto.gov/img/85818442/large)

SERIAL NUMBER: 85818442

The applicant, Elite K9 Nutrition, LLC, having an address of

      30325 Skipstone Way

      Menifee, California 92584

      United States

is submitting the following allegation of use information:

For International Class 005:

Current identification: Dietary supplements for Dogs

All ITU goods/services in this class are to be deleted or processed according to a request to divide.

For International Class 031:

Current identification: Dog food

The mark is in use in commerce on or in connection with all of the goods/services, or to indicate membership in the collective organization listed

in the application or Notice of Allowance or as subsequently modified for this specific class.

The mark was first used by the applicant, or the applicant's related company, licensee, or predecessor in interest at least as early as 12/01/2012,

and first used in commerce at least as early as 12/01/2012, and is now in use in such commerce. The applicant is submitting one specimen for the

class showing the mark as used in commerce on or in connection with any item in the class, consisting of a(n) Mark used on Dog Food Bag.

Specimen File1

REQUEST TO DIVIDE

The applicant is requesting to divide the application and specifies the following:

The following good(s) or service(s) is/are now in use: Class 031

The following good(s) or service(s) remain(s) under the Section 1(b), intent to use basis: Class 005

A fee payment in the amount of $100 will be submitted with the form, representing payment for the allegation of use for 1 class.

A fee payment in the amount of $100 will be submitted with the form, representing payment for the request to divide fee.

Declaration

Applicant requests registration of the above-identified trademark/service mark in the United States Patent and Trademark Office on the Principal

Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq., as amended). Applicant is the owner of the mark sought to be

registered, and is using the mark in commerce on or in connection with the goods/services identified above, as evidenced by the attached

specimen(s) showing the mark as used in commerce.

The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or imprisonment, or both, under

18 U.S.C. Section 1001, and that such willful false statements may jeopardize the validity of the form or any resulting registration, declares that

he/she is properly authorized to execute this form on behalf of the applicant; he/she believes the applicant to be the owner of the

trademark/service mark sought to be registered; and that all statements made of his/her own knowledge are true; and that all statements made on

information and belief are believed to be true.
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Signature: /lee chen/      Date Signed: 03/24/2014

Signatory's Name: Lee Chen

Signatory's Position: Attorney of Record, California bar member

Signatory's Phone: 888-801-0010

Request to Divide Signature

Signature: /lee chen/    Date: 03/24/2014

Signatory's Name: Lee Chen

Signatory's Position: Attorney of record, CA bar member

Signatory's Phone: 888-801-0010

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which

includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an

associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not

currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently

filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to

withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or

Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

RAM Sale Number: 85818442

RAM Accounting Date: 03/24/2014

Serial Number: 85818442

Internet Transmission Date: Mon Mar 24 11:54:55 EDT 2014

TEAS Stamp: USPTO/SOU-XX.XXX.XXX.XXX-201403241154558

54047-85818442-500e2bbdbb66c48171eda1db5

562ab6604a23d6b87f7b4ee808f1c3582473004b

-CC-10287-20140324112436586683
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FEE RECORD SHEET Serial Number: 85818442

MIMI
RAM Sale Number: 85818442 Total Fees: $200

          

RAM Accounting Date: 20140324

Transaction Fee Transaction Fee per Number Total
Code Date Class_—_of Classes Fee

Statement of Use (SOU) 7003 20140324 $100 1 $100
Request to Divide (per new app.) 7006 20140324 $100

Transaction Date: 20140324

 



PTO Form 1553 (Rev 9/2005)

OMB No. 0651-0054 (Exp. 10/31/2017)

Trademark/Service Mark Request to Divide

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 85818442

LAW OFFICE ASSIGNED LAW OFFICE 102

EXTENSION OF USE NO

MARK SECTION

MARK MAXIMUM BULLY

REQUEST TO DIVIDE YES

GOOD(S)/SERVICE(S) IN USE Class 031

GOOD(S)/SERVICES INTENT TO USE Class 005

SIGNATURE SECTION

DECLARATION SIGNATURE /lee chen/

SIGNATORY'S NAME Lee Chen

SIGNATORY'S POSITION Attorney of Record, California bar member

DATE SIGNED 03/24/2014

REQUEST TO DIVIDE SIGNATURE /lee chen/

SIGNATORY'S NAME Lee Chen

SIGNATORY'S POSITION Attorney of record, CA bar member

DATE SIGNED 03/24/2014

AUTHORIZED SIGNATORY YES

PAYMENT SECTION

NUMBER OF CLASSES IN USE 1

SUBTOTAL AMOUNT [ALLEGATION OF USE FEE] 100

REQUEST TO DIVIDE FEE 100

TOTAL AMOUNT 200

PAYMENT METHOD CC

FILING INFORMATION

SUBMIT DATE Mon Mar 24 11:54:55 EDT 2014

TEAS STAMP

USPTO/SOU-XX.XXX.XXX.XXX-

20140324115455854047-8581

8442-500e2bbdbb66c48171ed

a1db5562ab6604a23d6b87f7b

4ee808f1c3582473004b-CC-1

0287-20140324112436586683
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PTO Form 1553 (Rev 9/2005)

OMB No. 0651-0054 (Exp. 10/31/2017)

 

Trademark/Service Mark Request to Divide
To the Commissioner for Trademarks:

MARK: MAXIMUM BULLY

SERIAL NUMBER: 85818442

REQUEST TO DIVIDE

The applicant is requesting to divide the application and specifies the following:

The following good(s) or service(s) is/are now in use: Class 031

The following good(s) or service(s) remain(s) under the Section 1(b), intent to use basis: Class 005

A fee payment in the amount of $100 will be submitted with the form, representing payment for the allegation of use for 1 class.

A fee payment in the amount of $100 will be submitted with the form, representing payment for the request to divide fee.
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Declaration

Applicant requests registration of the above-identified trademark/service mark in the United States Patent and Trademark Office on the Principal

Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq., as amended). Applicant is the owner of the mark sought to be

registered, and is using the mark in commerce on or in connection with the goods/services identified above, as evidenced by the attached

specimen(s) showing the mark as used in commerce.

The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or imprisonment, or both, under

18 U.S.C. Section 1001, and that such willful false statements may jeopardize the validity of the form or any resulting registration, declares that

he/she is properly authorized to execute this form on behalf of the applicant; he/she believes the applicant to be the owner of the

trademark/service mark sought to be registered; and that all statements made of his/her own knowledge are true; and that all statements made on

information and belief are believed to be true.

Signature: /lee chen/      Date Signed: 03/24/2014

Signatory's Name: Lee Chen

Signatory's Position: Attorney of Record, California bar member

Request to Divide Signature:

Signature: /lee chen/      Date Signed: 03/24/2014

Signatory's Name: Lee Chen

Signatory's Position: Attorney of record, CA bar member

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which

includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an

associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not

currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently

filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to

withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or

Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

Serial Number: 85818442

Internet Transmission Date: Mon Mar 24 11:54:55 EDT 2014

TEAS Stamp: USPTO/SOU-XX.XXX.XXX.XXX-201403241154558

54047-85818442-500e2bbdbb66c48171eda1db5

562ab6604a23d6b87f7b4ee808f1c3582473004b

-CC-10287-20140324112436586683
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FEE RECORD SHEET Serial Number: 85818442

MIMI
RAM Sale Number: 85818442 Total Fees: $200

          

RAM Accounting Date: 20140324

Transaction Fee Transaction Fee per Number Total
Code Date Class_—_of Classes Fee

Statement of Use (SOU) 7003 20140324 $100 1 $100
Request to Divide (per new app.) 7006 20140324 $100

Transaction Date: 20140324

 



EXHIBIT K 
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2040 Main St., 14th Fl., Irvine, CA 92614 
T (949) 760-0404 

Charles K. Crane 
Charles.Crane@knobbe.com 

October 14, 2022 
VIA FEDERAL EXPRESS AND ELECTRONIC MAIL 

Matthew Kinneman 
Bully Max, LLC 
4885-A McKnight Rd # 413 
Pittsburgh, Pennsylvania 15237 
matt@bullymax.com 

Re: Unfair Competition and Tortious Interference with Prospective Economic Advantage 
Our Client: Replenish Pet Inc. 
Our Reference No.: RPET.012TIS 

Dear Mr. Kinneman, 

We represent Replenish Pet Inc. (“Replenish Pet”) in its intellectual property matters.  Since 2012, 
Replenish Pet has been a market leader in producing and manufacturing high quality pet food, vitamins, 
and supplements.  Over this period, Replenish Pet has invested a significant amount of time, resources 
and money in developing, promoting and marketing products under its trademarks, including its 
MAXIMUM BULLY® and ULTIMATE BULLY® trademarks (“Replenish Pet’s Marks”).  

To protect its substantial goodwill and investment, Replenish Pet registers its trademarks with the U.S. 
Patent and Trademark Office and enforces its rights against infringers.  Copies of U.S. Registration 
Nos. 4553200 and 5807900 are enclosed as Exhibit A.  These registrations are evidence of Replenish 
Pet’s exclusive rights to use its marks, and to prevent unauthorized uses of its marks.  See 15 U.S.C. § 
1057.  These federal registrations also constitute constructive notice to others, including you, of Replenish 
Pet’s trademark rights and ownership of its marks.  See 15 U.S.C. § 1072.  Through Replenish Pet’s 
extensive use and registration of its trademarks, Replenish Pet has generated strong rights under federal 
and state trademark and unfair competition laws. 

It has recently come to Replenish Pet’s attention that you are submitting meritless reports to Amazon.com 
regarding Replenish Pet’s products on the e-commerce platform, which has resulted in Amazon.com 
taking down the listings of several of Replenish Pet’s authorized resellers.  Enclosed as Exhibit B is a 
copy of a takedown notice that one of Replenish Pet’s resellers received from Amazon.com.   

Your claims that Replenish Pet’s product packaging infringe on your purported intellectual property rights 
are entirely baseless.  As noted above, and shown in Exhibit A, Replenish Pet owns valid and enforceable 
trademark registrations for the MAXIMUM BULLY® and ULTIMATE BULLY® marks. Moreover, 
authorized products bearing Replenish Pet’s Marks have been sold on Amazon.com for over seven years. 

Even a cursory investigation of Replenish Pet’s Marks would have established that there is no basis for 
having Replenish Pet’s authorized products removed. 
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As a consequence, your actions have caused substantial injury to Replenish Pet’s goodwill and name.  
Such acts are actionable under a number of federal and state laws.  See, e.g., Lanham Act (15 U.S.C. § 
1125), the California False Advertising Act (Cal. Bus. & Prof. Code, § 17500), the California Unfair 
Competition Act (Cal. Bus. & Prof. Code, § 17200), and the California Consumer Protection Act (Cal. 
Bus. & Prof. Code, § 17508).  Your actions may also constitute tortious interference with prospective 
economic advantage.  

The causes of action described above carry heavy penalties including, but not limited to, monetary 
damages, treble damages for willful infringement, attorneys’ fees, and injunctive relief. 

In view of the foregoing, Replenish Pet hereby demands that you immediately: 

1. Submit retractions to Amazon.com for each and every report you filed against listings for
Replenish Pet’s authorized products;

2. Cease and desist from further false claims and misrepresentaions of trademark infringment
involving Replenish Pet’s Marks; and

3. Pay Replenish Pet’s attorney’s fees and costs incurred in connection with this matter.

Due to the seriousness of this matter, we demand that you provide us with written assurances that you will 

comply with the demands set forth above by October 21, 2022. If we do not hear from you within this 

time period, Replenish Pet will consider all available legal options to protect its rights.  

Please note that in naming specific causes of action above, we do not intend to catalogue all possible 
causes of action arising as a result of your conduct. In addition, the demands set forth above are without 
prejudice to and with full reservation of, all other rights or remedies that Replenish Pet may have in this 
matter.  Furthermore, we will take your continued non-compliance as further evidence of willful and 
intentional infringement of Replenish Pet’s rights and may subject you to enhanced monetary damages. 

Sincerely, 

Charles K. Crane 

cc: Replenish Pet Inc. 
Jonathan A. Menkes, Esq. 
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a United States Patent and Trademark Officeos Home Site Index Search FAQ Glossary Contacts eBusiness eBiz alerts News

Trademarks > Trademark Electronic Search System (TESS) 

TESS waslasi updated on Fr Oct 14 03-47-22 EDT 2022

| Logout | Please logout when you are done to release system resources allocated for you.
  

Record 1 out of 1

 since ( Use the “Back” button of the Internet Browser to return to TESS)

Maximum Bully

Word Mark MAXIMUM BULLY

Goods and Services tC 031. US 001 046.64 5: Dog food. FIRST USE: 20121201. FIRST USE IN COMMERCE: 20121201
Standard Characters Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK
Serial Number 65951950

Filing Date January 8, 2013.
Current Basis 1A

Original Filing Basis 1B
Published for Opposition September 10.2013
Registration Number 4553200
Registration Date dune 17, 2014
Owner (REGISTRANT)Elite K9 Nutrition, LLC LIMITED LIABILITY COMPANY CALIFORNIA 30325 Skipstone Way Menifee CALIFORNIA 92584

(LAST LISTED OWNER) REPLENISH PET INC. CORPORATION CALIFORNIA 1734 ILLINOIS AVENUE PERRIS CALIFORNIA 92571
Assignment Recorded ASSIGNMENT RECORDED
Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE “BULLY” APART FROM THE MARK AS SHOWN

Type of Mark TRADEMARK
Register PRINCIPAL
Affidavit Text SECT 15. SECT 8 (6-YR).
Live/Dead Indicator LIVE

SSSGS0SSeeoe

| HOME|SITE INDEX| SEARCH | eBUSINESS | HELP|PRIVACY POLICY
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a United States Patent and Trademark Officeos Home Site Index Search FAQ Glossary Contacts eBusiness eBiz alerts News

Trademarks > Trademark Electronic Search System (TESS) 

TESS waslasi updated on Fr Oct 14 03-47-22 EDT 2022

  
| Logout | Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

 siiniinitdtinhe ( Use the "Back" button of the interno: Browser to return to TESS)

ULTIMATE BULLY

Word Mark
Goods and Services

Standard Characters
Claimed

Mark Drawing Code
Serial Number

Filing Date
Current Basis

Original Filing Basis
Published for Opposition
Registration Number
Registration Date
Owner

Attorney of Record
Disclaimer

Type of Mark
Register
Live/Dead Indicator

ULTIMATE BULLY

IC 005. US 006.018 044 046 051 052 G&S: Vitamins for pets; food supplements for pets: dietary supplements for pets. FIRST USE: 20180700. FIRST USE IN
COMMERCE 207680700

(4) STANDARD CHARACTER MARK
B7B57635

March 30, 2018
14
1B

September 11,2018
5807900

duly 16, 2015
(REGISTRANT)Replenish Pet Inc CORPORATION CALIFORNIA 1734Iillingis Avenue Perris CALIFORNIA 92571
Diane M. Reed
NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "BULLY" APART FROM THE MARK AS SHOWN
TRADEMARK
PRINCIPAL
LIVE

SNICOCEA

| HOME|SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY
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Removed - Maximum Bully Chicken and Pork High Performance, Premium Dry Dog Food 
Formulated for All Breeds 
ASIN: B07M865SC6 
  
https://www.amazon.com/dp/B07M865SC6?ref=myi_title_dp 
  
Hello 
 
We removed some of your listings because we received a report from a rights owner that they 
may violate the rights owner’s intellectual property. The rights owner communication about the 
alleged violation and the listings we removed are at the bottom of this message. 
 
Why did this happen? 
We received a report from a rights owner alleging that one or more of your listings may be 
violating the intellectual property rights of others. Listing content violating the intellectual 
property of others is against our policies. 
 
We’re here to help. 
If you need help understanding how you may have violated the above intellectual property, 
please see the Amazon Intellectual Property policy 
(https://sellercentral.amazon.com/gp/help/external/201361070), or search for “Intellectual 
Property Policy” in Seller Central Help. 
 
How do I reactivate my listing? 
Please provide one of the following to reactivate your listing: 
-- An invoice, a valid order ID, or letter of authorization from the manufacturer or rights owner 
demonstrating that your use of the intellectual property is lawful. External links are not accepted. 
For security reasons, we only accept attachments in the following file formats: .jpeg, .jpg, .pjpeg, 
.gif, .png, .tiff. 
 
How do I submit this information? 
Go to Received Intellectual Property Complaints under the Product Policy Compliance section in 
account health (https://sellercentral.amazon.com/performance/dashboard?ref=ah_em_mpa) and 
locate the deactivation record for this product listing. Click on the Appeal button next to the 
listing deactivation record to submit information necessary to reactivate your listing. 
 
Have your listings been removed in error? 
If you think that the rights owner has made an error in sending the notice, please reach out to the 
rights owner and ask them to submit a retraction of this notice. We may only accept retractions 
that the rights owner submits to us directly. We do not accept forwarded or attached retractions. 
 
These are the rights owner’s contact details: 
-- Matthew Kinneman 
-- matt@bullymax.com 
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For any other reason, please explain to us why you were warned in error so that we can 
investigate the case. 
 
If you do not provide the information within 60 days, you will receive a request to remove the 
inventory associated with these listing per our removal policy 
(https://sellercentral.amazon.com/gp/help/202000820). Failure to address this request can lead to 
destruction of your inventory. 
 
ASIN: B07M865SC6 
Violation type: Intellectual property - Product Packaging 
Complaint ID: 10647258651 
 
You can view your account performance 
(https://sellercentral.amazon.com/performance/dashboard?reftag=email_warn) or select Account 
Health on the home screen of the Amazon Seller app on your iOS or Android device. The 
Account Health page shows how well your account is performing against the performance 
metrics and policies required to sell on Amazon. 
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ACKER WOOD Gwen R. Acker Wood, PhD. Esq., President

Anthony H. Handal, Esq., Of CounselINTELLECTUAL PROPERTY LAW, LLC .

ay Global [P Assets Protection

October 24, 2022

VIA FIRST CLASS MAIL AND EMAIL 

Charles K. Crane

Knobbe, Marens, Olson & Bear, LLP
2040 Main St., 14" FI.

Irvine, CA 92614

charles.crane@knobbe.com

RE: Cease and Desist Letter

Our Client: Bully Max, LLC
Our Ref. No.: 078264. 1

Dear Mr. Crane.

Werepresent Bully Max. LLC (“myclient” or “Bully Max”) in connection with its intellectual
property matters. We have received your letter, dated October 14, 2022. in whichcertain demands
of our client were made.

Please be advised that, contrary to yourassertions regarding yourclient’s reputation in the pet food
and supplementindustry, Bully Max hasbeenthe industry leader in manufacturing andselling the
finest quality pet foods andpetnutritional supplements since 2009.

Further, Bully Maxis the owner of U.S. Trademark Registration No. 6,051,700, registration date
May12. 2020, for the mark BULLY MAX"in Class 5 for “Dietary supplementsforpets: Vitamins
for pets,” with a date offirst use anywhere and in commerce of December23, 2009: in Class 28
for “Pet toys,” with a date offirst use anywhere and in commerce of December 23, 2009: and in
Class 31 for “Pet food,” with a dateoffirst use anywhere and in commerce of December 23, 2009.
A copy ofthis registration is attached herewith as Exhibit 1.

Thus, our client's use of their registered BULLY MAX"trademark predates yourclient’s date of
first use of 2012 ofits trademark MAXIMUM BULLY and 2018 of its trademark ULTIMATE
BULLY(the “two trademarks”), and therefore confers onourclient senior rights ofpriority to the
BULLY MAX*trademark overyourclient's junior rights to its two trademarks,

Phone: 412.486.1038 | Fax: 412.487.2837 | 4981 McKnight Road. Pittsburgh. PA 15237
_ Email: grewood@ackerwoodiplaw.com | www.ackerwoodiplaw.com
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Under U.S. Trademark Law,it is not trademark registration, but actual use of a mark that creates
rights and priority over others. Thus, ownership ofa mark goesto the party thatis the first-to-use
a mark, not the first-to-file a mark. Ownership rights therefore flow fromprior use, either actual
or constructive. ‘The Federal Circuit has held that “[t]he requirements of both adoption and use
devolve from the common law:trademark rights in the United States are acquired by such adoption
and use, not by registration.”

Further still, which is of great concern to ourclient, are the many instances of customer confusion
between myclient's BULLY MAX"pet food and pet supplements and yourclient's products sold
under its two trademarks. An exemplary, but definitely not complete, list of the websites where
this confusionis found is attached as Exhibit 2.

Accordingly, in viewof myclient’s seniorrights ofpriority to its BULLY MAX“trademark as
well as the plethora of examples of customer confusion between my client’s trademark and your
client’s two trademarks, not only shall my client disregard all demands contained in yourletter,
but instead we demandthat yourclient immediately cease and desist all further use of its two
trademarksonall websites, social media platforms, and anywhereelse with respectto the sale of
its pet food, pet vitamins, and pet supplements, and provide us written assurance of the same by
November3, 2023.

Please be advised that if our demand is not met by the above date, we intend to file Petitions for
Cancellation of your client’s two trademarks in the Trademark Trial and Appeal Board. We hope
that this matter can be resolved expeditiously so that the aforesaid legal action may be avoided.

This letter is sent without prejudice to all of Bully Max’s legal rights, claims and remedies,all of
which are expresslyreserved.

Sincerely,

Gwen R. Acker Wood

ce:—Jeffrey P. Myers, Esq.
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Max Bully: 32% Maximum Bully 33 Ib
SRS MB
32% MAXIMUM BULLY304

400 TO FAVORITES 4DD 10 COMPARE

Overview =
i MANIMUMHULLYie 

DETAILS MORE INFORMATION RELATED DOCUMENTS——

Maximum Bully All Life Stages Formula

 racked! with 32% prroeein and 225  jewel ulsar anelunihes Ni cour tomemulited dry stig o SIM a pewerttl yeast protesn pertect for biithding strong muscles and option health Hult weth multiple peracin succes  
aminoacids, vitamins and nutrients forthe perfect balanced diet for the bullybreed. Promotes a healthydigestive systemby containing oatmeal, cranberry, probiotics, and pumpkin. Wepride ourselves onincluding
 chickenand pork mealasthe first twoingredients for nec ry energy, lean muscle, and muscle maintenance.
Formulated for Multiple Breeds:
AmericanBulldog, BostonTerrier, English Bulldog, French Bulldog, American Pitbull Terrier, Bull Terrier, American Staffordshire Terrier, Bull Mastiff, Great Dane, DobermanPincher, Mastiff, Rottwieller, German
Shepard, Cane Corso, Akita, Boxer, Chow Chow and Nuvi Bulldog.
Crude Protein Minimum32.0%
Crude Fat Minimum 22.0%
Crude Fiber Maximum4.0%

Omega 3 Fatty Acids* Minimum0.31%
Omega6 Fatty Acids* Minimum4.0%
Moisture Maximum10.0%
*Notrecognized as anessential nutrient by the AAFCO Dog FoodNutrient Profile.
Chicken meal, pork meal, chickenfat (preserved with mixed tocopherols), white rice, whole barley, oatmeal, rice bran,dried plain beet pulp, millet, pea protein, spray dried egg product, yeast extract, fish meal, salt,
flaxseedmeal, potassiumchloride, choline chloride, vitamin A supplement, vitamin D supplement, vitamin E supplement, vitamin K (menadionesodiumbisulfite complex), calcium pantothenate, niacin, riboflavin,
folic acid, vitamin B12 supplement, thiamine mononitrate, pyridoxine hydrochloride, (vitamin B6), zine oxide, iron sulfate, manganousoxide, copper sulfate, sodiumselenite (selenium), zinc aminoacid complex,

 calcium carbonate, iron amino acid complex, ferroussulfate, sodium selenite, copper aminoacid complex, manganese aminoacid complex, c: jumiodate, pumpkin, ‘aromyces cerevisiae  culture, dried enterococcusfaecium fermentationproduct, dried lactobacillus acidophilus fermentation product, dried aspergillus niger fermentation extract, dried trichodermalongibrachiatumfermentationextract,
dried bacillus subtillis fermentationextract.
Feeding Guideline (standard measuring cups/day)
Weight(Ibs.) Adult Dogs Growth & Reproduction

5—10: 1/4 2/3 cup 1/2 ~ 1 cup
10 - 20: 2/3 - 1 1/4 cups 1 =11/2 cups
20-30: 1 1/41 1/2 cups 1 1/2- 13/4 cups
30-40: 1 1/2 —2 cups 1 3/4 —2 1/4 cups
40 - 60: 2 ~ 2 2/3 cups 2 1/4~3 cups
60 — 80: 2 2/3 —3 1/3 cups 3-3 1/2 cups
80-100: 3 1/3 —4 cups 3 1/2 ~4 1/4 cups
*Use a standard 8 oz measuring cup. | cup = 4.2 oz byweight.
Nursing and lactating dogs mayrequire 2-4 times the normaladult amount. Feed as much foodas required to maintain the female’s ideal body condition. 
If you're feedi Maximum Bully Dog Foodfor the first time, it’s recommended to gradually mix in Maximum Bully Dog Food with your current food. Mix a few tablespoons of Maximum Bully Dog Food with your
current dogfood and gradually increase the amount of MaximumBully DogFoodon adaily basis until it makesup the entire food. Keepclean, fresh drinking water available at all times

© TrustedDelivery Large Invento: © CustomerService 
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Trademark Trial and Appeal Board Electronic Filing System. https://estta.uspto.gov

ESTTA Tracking number: ESTTA1253661

Filing date: 12/12/2022

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party has filed a petition to cancel the registration indicated below.

Petitioner information

Name Replenish Pet Inc.

Entity Corporation Citizenship California

Address 1734 ILLINOIS AVENUE
PERRIS, CA 92571
UNITED STATES

Attorney informa-
tion

CHARLES K. CRANE
KNOBBE, MARTENS, OLSON & BEAR, LLP
2040 MAIN STREET
14TH FLOOR
IRVINE, CA 92614
UNITED STATES
Primary email: efiling@knobbe.com
949-760-0404

Docket no. RPET.012N

Registration subject to cancellation

Registration no. 6051700 Registration date 05/12/2020

Register Principal

Registrant Bully Max
#413
4885-A MCKNIGHT ROAD
PITTSBURGH, PA 15237
UNITED STATES

Goods/services subject to cancellation

Class 005. First Use: Dec 23, 2009 First Use In Commerce: Dec 23, 2009
All goods and services in the class are subject to cancellation, namely: Dietary supplements for pets;
Vitamins for pets

Class 028. First Use: Dec 23, 2009 First Use In Commerce: Dec 23, 2009
All goods and services in the class are subject to cancellation, namely: Pet toys

Class 031. First Use: Dec 23, 2009 First Use In Commerce: Dec 23, 2009
All goods and services in the class are subject to cancellation, namely: Pet food

Grounds for cancellation

Priority and likelihood of confusion Trademark Act Sections 14(1) and 2(d)

No use of mark in commerce before application,
amendment to allege use, or statement of use
was due

Trademark Act Sections 14(1) and 1(a), (c), and
(d)

Case 2:23-cv-00101-MJH   Document 1-15   Filed 01/19/23   Page 1 of 13



Deceptiveness Trademark Act Sections 14(3) and 2(a)

Fraud on the USPTO Trademark Act Section 14(3); In re Bose Corp.,
580 F.3d 1240, 91 USPQ2d 1938 (Fed. Cir.
2009)

Mark cited by petitioner as basis for cancellation

U.S. registration
no.

4553200 Application date 01/08/2013

Register Principal

Registration date 06/17/2014 Foreign priority
date

NONE

Word mark MAXIMUM BULLY

Design mark

Description of
mark

NONE

Goods/services Class 031. First use: First Use: Dec 1, 2012 First Use In Commerce: Dec 1,
2012

Dog food

Attachments Signed Petition for Cancellation w Exhibit - RPET.012N.pdf(984499 bytes )

Signature /Charles Crane/

Name Charles Crane

Date 12/12/2022
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RPET.012N TTAB

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

REPLENISH PET INC., Cancellation No.:

Petitioner, Reg. No.: 6,051,700

V. Mark: BULLY MAX

BULLY MAX,

Respondent.
 

PETITION FOR CANCELLATION

Commissioner for Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451

Dear Sir or Madam:

Pursuant to Section 14 of the Trademark Act, 15 U.S.C. § 1064 and T.B.M.P.

§ 309.03(c), Petitioner, Replenish Pet Inc. (“Petitioner”), a California corporation, believesthat it

has been and will continue to be damaged by the continued registration of the mark shown in

Registration No. 6,051,700 (the “Subject Registration’) for the mark BULLY MAX,registered by

Bully Max, (“Respondent”), a Pennsylvania limited liability company, and Petitioner hereby

petitions to cancel the same. A description of the Subject Registration is as follows:

Mark: BULLY MAX

Registration Number: 6,051,700

Filing Date: August 5, 2019

Registration Date: May 12, 2020

Alleged First Use Date: December23, 2009

Goods: “Dietary supplements for pets; Vitamins for pets” in Class

05; “Pet toys” in Class 28; and “Pet food” in Class 31.
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Asgroundsfor this Petition, it is alleged that:

1. Since at least as early as 2012, Petitioner and/or its predecessors-in-interest have

been prominently using the MAXIMUM BULLY®trademark(“Petitioner’s Mark’) in connection

with dog food products. Petitioner’s products are sold in retail stores, as well as online through

prominent e-commerce websites, including Amazon.com, and through Petitioner’s website. As a

result of over 10 years of use, Petitioner owns extensive rights in Petitioner’s Mark across the

United States. Examples of Petitioner’s product packaging bearing Petitioner’s Mark are shown

below:

.

7 Lin8
2on *

All LifeStages Dog Food
+ Containg yeos! extrect thei contains an excellent amino acid
aee

BnLeeeey
eeed

CE Le)

 
2. Through Petitioner’s extensive promotion anduse of Petitioner’s Mark, Petitioner

has developed a significant amount of goodwill and rights in Petitioner’s Mark. Additionally,

through continuoususe ofPetitioner’s Mark in interstate commercesinceatleast as early as 2012,

Petitioner has generated strong and valuable trademark rights and associated goodwill.

-2-
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3. To protect its substantial goodwill and investment in Petitioner’s Mark, Petitioner

is the owner of Incontestable U.S. Trademark Registration No. 4,553,200 (“200 Registration”’)

for the MAXIMUM BULLY®mark for “dog food”in Class 31 (“Petitioner’s Goods”). The *200

Registration issued on June 17, 2014 andis based on an applicationfiled in the United States Patent

and Trademark Office on January 8, 2013. The ’200 Registration claims a date offirst use in

commerceat least as early as December 1, 2012. True and correct copies of the specifics of the

°200 Registration obtained from the PTO’s TESS and Assignment databasesare attached hereto

as Exhibit A and madeofrecord.

4. Petitioner’s ’200 Registration is incontestable. As such, the ’200 Registration

constitutes conclusive evidenceofthe validity of the registered mark and ofthe registration of the

mark, ofPetitioner’s ownership ofthe mark, and ofPetitioner’s exclusiverightto use the registered

mark in commerce as_ provided in_ Section 33(b) of the Lanham Act,

15 U.S.C. § 1115(b).

5. By virtue of Petitioner’s continuous and substantial use of Petitioner’s Mark for

over 10 years, Petitioner’s Mark has becomea strong identifier of Petitioner such that consumers

have cometo recognize Petitioner’s Goods as originating solely from Petitioner. As a result,

Petitioner has built up, at great expense and effort, valuable goodwill, and extensive common law

rights in Petitioner’s Mark.

6. Respondentis the listed owner of the mark BULLY MAX (“Respondent’s Mark’’)

in connection with “Dietary supplements for pets; Vitaminsfor pets” in Class 5, “Pet toys” in Class

28, and “Pet food” in Class 31.

7. Respondent’s Mark (BULLY MAX)is highly similar to Petitioner’s Mark

(MAXIMUM BULLY)in sight, sound, connotation and overall commercial impression. In

-3-
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addition, Respondent’s Goodsare identical and highly similar to Petitioner’s Goods. An example

of Respondent’s products bearing Respondent’s Mark is shownbelow:

ALL LIFE STAGES FOR PUPPIES & ADULTS

30% | 825
PROTEIN

 
Priority — Petitioner’s Rights Predate Respondent’s Rights 

8. Upon information and belief, Petitioner’s use of Petitioner’s Mark predates

Respondent’s use of Respondent’s Mark in connection with Petitioner’s Goods by nearly four

years, and as such,Petitioner is the senior user of the mark in connection with Petitioner’s Goods.

9. On August 5, 2019, Respondentfiled U.S. Serial No. 88/566,614 (the “Application’’)

to register Respondent’s Mark with the United States Patent and Trademark Office (“USPTO”).

10.—_In the Application, Respondentattested that the “mark wasfirst used by the applicant

or the applicant’s related companyorlicensee predecessorin interest at least as early as 12/23/2009,

and first used in commerceatleast as early as 12/23/2009, and is now in use in such commerce” for

-4-
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all three classes of goods.

11. In the Application, Respondentalso attested that, “[t]he signatory being warned that

willful false statements and the like are punishable by fine or imprisonment, or both, under 18 U.S.C.

§ 1001, and that such willful false statements and the like may jeopardize the validity of the

application or any registration resulting therefrom, declares that all statements made of his/her own

knowledgeare true andall statements made on information andbelief are believed to betrue.”

12. On February 25, 2020, the Application was published in the Trademark Official

Gazette.

13.|Upon information andbelief, contrary to Respondent’s statements in the Application,

Respondent’s first use of the BULLY MAX mark in U.S. commerce in connection with “pet food,”

within the meaning of § 1(a) of the Trademark Act, 15 U.S.C. § 1051(a), did not occur until after

2013.

14. Thus, Petitioner’s rights in Petitioner’s Mark are senior to Respondent’s rights to

Respondent’s Mark in connection with Petitioner’s Goods.

Likelihood of Confusion Between Petitioner’s Mark and Respondent’s Mark

15.|Respondent’s Mark (“BULLY MAX’”’) is confusingly similar to Petitioner’s Mark

(“MAXIMUM BULLY’). Both marksconsist oftwo-word phrases containing the term “BULLY”

and the terms “MAX” and “MAXIMUM.” The terms “MAX” and “MAXIMUM”are virtually

identical in meaning as the term “MAX”is a well-knownabbreviation for the term “MAXIMUM.”

Thus, Respondent’s Markis virtually identical to Petitioner’s Mark.

16. The Subject Registration covers “pet food,” which is identical, related and

complementary to Petitioner’s Goods, and the respective goods are marketed or directed to the

same consumersand potential consumers in the same channels oftrade.

-5-
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17. As such, when Respondent’s Markis used on or in connection with “pet food,” as

identified in Respondent’s Subject Registration,it is likely to cause confusion, or to cause mistake

or to deceive within the meaning of Sections 2(d) and 43(a) of the Lanham Act, 15 U.S.C. §§

1052(d), 1125(a).

18. In view of Petitioner’s prior statutory and common law trademark rights in

Petitioner’s Mark, Respondentis not entitled to continued registration of Respondent’s Mark in

connection with “pet food” in Class 31 pursuant to Sections 2(d) and 43(a) of the Lanham Act, 15

U.S.C. §§ 1052(d), 1125(a).

The Subject Registration is Void Ab Initio

19. Upon information and belief based on an investigation conducted by a third party,

contrary to Respondent’s statements in the Application, Respondent did not use the BULLY MAX

mark in U.S. commerce in connection with all of the goods listed in the Application, within the

meaning of § 1(a) of the Trademark Act, 15 U.S.C. § 1051(a) as ofthe filing date of the Application.

20. Upon information andbelief, Respondentdid not use the BULLY MAX markin U.S.

commerce in connection with “pet toys” within the meaning of § 1(a) of the Trademark Acct,

15 U.S.C. § 1051(a) as of the filing date of the Application.

21. Respondent’s non-use of the BULLY MAX mark in connection with one or more

goodslisted in the Application at the time offiling its use-based application under § 1(a) of the

Trademark Act, 15 U.S.C. § 1051 renders the registration void abinitio.

The Subject Registration Was Procured By Fraud/Deceptive Means

22.|Upon information and belief based on an investigation conducted by a third party,

Respondentfalsely alleged in its declaration in support of the Application that the mark was used “in

commerce on or in connection with the goods/servicesin the application.”

-6-
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23.|Upon information and belief, at the time Respondent filed the Application,

Respondent knew it had not used the BULLY MAX mark in commerce within the meaning of § 1(a)

of the Trademark Act, 15 U.S.C. § 1051(a), in connection with all of the goods listed in the

Application.

24. Upon information andbelief, Respondent knewatthetimeit filed the Application that

the attestation ofuse of the BULLY MAX markfor the goodslisted in the Application wasfalse.

25. The USPTO approved the Application for publication based on Respondent's false

attestation that its statements made in the Application weretrue, including that the BULLY MAX

mark was in fact in use in connection withall ofthe goodslisted in the Application, and the attestation

and statements were material to the USPTOapproving the mark for publication.

26.—Respondent’s Application was approved for publication based on false means and/or

by Respondent knowingly making a false declaration or representation to the USPTO,oracting with

reckless disregard to the truth and accuracy of the statements contained in the declaration, including

a false allegation that Respondent used the BULLY MAX mark in connection with all of the recited

goods, when in fact Respondent did not use the BULLY MAX markin connection with all of the

recited goodsat the time it filed the Application.

27. In view of the above, Respondent is not entitled to continued registration of

Respondent’s Mark.

///

///

-7-
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Request for Relief

WHEREFORE, Petitioner requests that U.S. Trademark Registration

No. 6,051,700 be cancelled and that this Petition for Cancellation be sustained in favor of Petitioner.

The required cancellation fee is submitted hereto. Please charge any additional fees or

credit overpayment to Deposit Account No. 11-1410.

Respectfully submitted,

KNOBBE, MARTENS, OLSON & BEAR, LLP

Dated: December 12, 2022 By:/Charles K. Crane/

Jeff Van Hoosear

Jonathan A. Menkes

Charles K. Crane

2040 MainStreet, 14th Floor
Irvine, CA 92614

(949) 760-0404
efiling@knobbe.com
Attorneysfor Petitioner,
Replenish Pet Inc.

56780439

-8-
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Exhibit A
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�Y²VYb³Ỳ���­�����

f*¡5-2'(2534�¦h+§*' µ́µ¶·̧¸

f*¡5-2'(2534��(2* ¬ÛY��¹­�����
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]HGE>=GĤ�aMMAbD=>DB�acMBHGIB�<d�]ABR>

]<BGR�aMMAbD=>DBMe�f

@>HAGR�gehijhkjil mARADb�nBelkolhoplkq r>b�gesiiqpll r>bt�nBeluokvoplks

r>bAMBHGDBewxyz{�|j�}~z�yzy�������
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