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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

TRADEMARK TRIAL AND APPEAL BOARD

AMBAR, INC.,

Petitioner, Cancellation No. 92,054,585

Registration No. 4,018,246

V" Mark: SILICON VALLEY OPEN DOORS
ANNA DVORNIKOVA,

Registrant.

 

Commissioner for Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451

REGISTRANT ANNA DVORNIKOVA’S OPPOSITION

TO PETITIONER’S SECOND MOTION TO COMPEL

Petitioner AMBAR, Inc. (“AMBAR”) filed a motion to compel Registrant Arma

Dvornikova (“Dvornikova” or “Registrant”) to answer Interrogatories No. 4, 11, 26, 32

and 37 in Petitioner’s Amended First Set of Interrogatories. Registrant objects these

interrogatories on the ground that they seek to force Registrant to produce dociunents in

lieu of answering questions. Federal Rule of Civil Procedure 33 does not permit this, and

Petitioner has not cited to a single authority to the contrary. Instead, Petitioner has

submitted twelve pages of empty rhetoric and ad hominem attacks on Registrant and

Registrant’s counsel. Petitioner has also admitted that this motion is a complete waste of

the Board’s time and Registrant’s because Petitioner has now served new Requests for

Production that are identical to these supposed interrogatories. These “interrogatories”
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should have been served as Rule 34 requests in the first place, and this motion must be

denied.

In support of this motion, Petitioner goes on at length about its version of the

history of discovery in this case and Registrant’s responses to Petitioner’s first set of

requests for production (which were served on Registrant on April 18, 2012). None of

this is relevant to the motion to compel. The only issue for the Board is the question of

whether Interrogatories No. 4, 11, 26, 32 and 37 are proper interrogatories under Rule 33.

The answer to that question is no.

Registrant objects to each of these interrogatories on the ground that it is not

permissible to demand production of documents in an interrogatory propounded pursuant

to Rule 33. Rule 33 and TBMP 405 govern interrogatories and responses to them. By

contrast, Rule 34 and TBMP 406 govern requests for production of documents and

things. Fundamentally, interrogatories are questions to be answered. They cannot be

used to require another party to take some action other than answering the question in

writing. Here, none ofthese interrogatories asks a question ofRegistrant. Each of them

demands that Registrant take the action of providing documents to Petitioner. These are

requests for the production of documents, and they cannot be served pursuant to Rule 33.

In Lee v. Electric Products Co., 37 F.R.D. 42 (N.D. Ohio 1963), the court reached

this result and stated as follows “Interrogatory 7(b) inquires if a particular notice was in

writing, and requests a photocopy thereof. Insofar as the request for a copy is concerned,

it has consistently been held that Rule 33 is not to be utilized to obtain production of

documents . . . .” Id. at 45 (citing Foundry Equip. Co. v. Carl—Meyer Corp., 11 F.R.D.

108 (N.D. Ohio 1950)). Petitioner argues that this case is not good authority because it is

a district court opinion, it is from 1963 (and allegedly cannot even be found on Westlaw)

and that Rule 33 has been amended since 1963. None of these arguments undermine the

authority in Lee.
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To begin with, most decisions regarding the interpretation of the Federal Rules of

Civil Procedure come in district court opinions that are reported in the Federal Rules

Decision (“F.R.D.”) database as was this case. It would be very unusual for an issue such

as this one to get raised at the appellate level. Moreover, this is a simple and

straightforward proposition, it is unlikely that anyone has bothered litigating over

it. Anyone who wants the production of documents has a ready remedy avai1ab1e—serve

a request pursuant to Rule 34 (as Registrant has now belatedly done).

With respect to Petitioner’s argument regarding the age of the Lee case, it is true

that the decision was reached in 1963, but Petitioner has failed to identify a single

contrary decision in the nearly 50 years since this decision was reached.‘ Similarly,

while Rule 33 has been amended on a few occasions since 1963, Petitioner does not

identify any amendment that would have made the Lee decision come out differently in

1963. None of the amendments to Rule 33 have changed the fact that Rule 33 allows

parties to ask questions of other parties while Rule 34 allows parties to demand

production of documents fiom other parties.

Finally, the fact that Rule 33(d) provides a responding party with the option to

identify particular business records under certain circumstances does not mean that the

converse is true and that a demanding party can require a responding party to produce

documents in response to an interrogatory.

As a last gasp tactic, Petitioner tries to change the issue by ignoring the wording

of the interrogatories as propounded. The interrogatories at issue do not ask Registrant to

“identify,” “describe” or any other sort of question. They clearly and unequivocally

demand that Respondent “provide” the documents (as Petitioner notes, other

interrogatories in this set ask Registrant to identify documents and Registrant has not

1 Since Petitioner claims to have been unable to find the decision on Westlaw, a pdf of
the case (received from Westlaw) is submitted with this opposition.
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objected to those). The interrogatories at issue are demands for production that can only

be made in requests propounded under Rule 34.

For all of the foregoing reasons, the motion to compel should be denied.

DATED: September 7, 2012.

JEFFREY E. FAUCETTE

SKAGGS FAUCETTE LLP

One Embarcadero Center, Suite 500

San Francisco, California 94111

Y . FAUCETTE

omeys for Registrant
ANNA DVORNIKOVA

 

 
 

 
 

REGISTRANT’S OPP. TO 2ND MOTION TO COMPEL CANC. NO. 92054585

4

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


