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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

v.

Attorney Ref.: 2779-6
NIRVANA FOR HEALTH INC. \y§/\/\/\./\./"\./\/

Registrant.

PET|TIONER’S MOTION FOR SUMMARY JUDGMENT

Pursuant to Rule 56, Fed.R.Civ.P., petitioner Nirvana, Inc. ("Nirvana") hereby

moves for summary judgment that Nirvana for Health Inc. ("NH|") has abandoned its rights

in the mark of Registration No. 2,731,312, or alternatively, has fraudulently obtained

trademark Registration No. 2,731,312. As a consequence, this motion seeks the

cancellation of the NIRVANA registration.

As demonstrated below, NHI has not used the mark NIRVANA for “bottled natural

spring mineral water” in well over three years and has provided no evidence that it intends

to resume use of the mark. Thus, it should be deemed to have abandoned the mark for

“bottled natural spring mineral water.” In addition, there is no material fact in dispute that

at the time NHI filed an application for the mark NIRVANA for “bottled natural spring

mineral water,” NHI knew that it was not the owner of the NIRVANA trademark for such

goods and yet persuaded the USPTO to issue the ‘312 Registration for such goods.
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I. MATERIAL FACTS THAT ARE NOT IN DISPUTE

The following material facts are not in dispute:

1. Nirvana Restaurant Inc. of 30 Central Park South New York, New York 10019

filed Application Serial No. 75/565,188 for the mark NIRVANA for “bottled water’ on

October 5, 1998. This application claimed a first date of use of October 30, 1996 and a

first date of use in commerce of October 30, 1996. This application was abandoned on

August 17, 1999 because of the Applicant's failure to completely respond to an Office

Action. See Exhibit 1, De Luca Dec|., Tab A.

2. Nirvana for Health Inc. of 40 Central Park South, 2A New York, New York

100191633, filed Application Serial No. 76/319,172 for the mark NIRVANA for “bottled

natural spring mineral water’ on October 1, 2001. This application issued as Registration

No. 2,731,312. See Exhibit 2.

3. Registration No. 2,731,312 claims a first date of use anywhere of August 14,

1970 and a first date of use in commerce of August 14, 1990. See Exhibit 2.

4. in Application Serial No. 76/319,172, NHI listed its mailing address as “Nirvana

for Health |nc., 40 Central Park South, 2A, New York, New York 10019-1633, Nirva [sic]

founded in 1970 by Shamsher Wadud.” (emphasis added). See Exhibit 3.

5. The cover letter to Application Serial No. 76/319,172 was signed by Shamsher

Wadud, as “Chairman & President — Nirvana for Health lnc.” and “President — Nirvana

Restaurant lnc.” See Exhibit 4, cover letter to application from file history of the ‘172

Application.

6. One attachment submitted with the application in Application Serial No.

76/319,172 is a certificate that indicates that “Nirvana Himalayas Water Corporation" was
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a member of the Water Quality Association. The certificate is dated 1990. See Exhibit 5,

from the file history of the ‘172 Application.

7. Another attachment submitted with the application in Application Serial No.

76/319,172 indicates that Nirvana restaurant included “Nirvana Spring Water’ on its menu.

The menu indicates that the restaurant was founded “in 1970 by Shamsher Wadud.” The

menu is not dated and does not include the restaurant's location. See Exhibit 6, from the

file history of the ‘172 Application.

8. A specimen of use submitted in Application Serial No. 76/319,172 shows water

bottles with a label including the term NIRVANA that according to the label were being

offered by “Nirvana Penthouse, 30 Central Park South, New York, NY 10019.” The label

indicates that the restaurant was “celebrating its 25"‘ Anniversary.” See Exhibit 7, from

the file history of the ‘172 Application.

9. If Nirvana Penthouse is the restaurant owned by Nirvana Restaurant Inc., which

was alleged to have been in business since 1970, then the restaurant's 25th anniversary

date was in 1995. Thus, the specimens of use submitted with the application in

September 2001 were not specimens of current use as of 2001.

10. No specimens of use submitted in Application Serial No. 76/319,172 indicate

use by Registrant, Nirvana for Health Inc.

11. NHI is the record owner of United States Trademark Registration No.

2,731,312. See Exhibit 8, a copy of the ‘312 Registration and its record from TESS.

12. Petitioner, Nirvana is the owner of the trade name and trademark NIRVANA in

connection with spring water, having incorporated in New York as Nirvana, Inc. on June 1,

1995 (See Exhibit 9, Rafizadeh Decl., Tab A) and thereafter continuously used and is
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using the trade name and trademark NIRVANA in commerce in connection with the

marketing and sale of spring water. See Exhibit 9, Rafizadeh Dec|., Para. 2 and Tab B.

13. The mark shown in Registration No. 2,731,312 and Petitioner's name and mark

NIRVANA are identical.

14. Petitioner's spring water and NH|’s bottled natural spring mineral water

identified in Registration No. 2,731,312 are virtually identical products which are or are

likely to be offered through the same or overlapping channels of trade to the same or

overlapping classes of purchasers.

15. There is no evidence of record showing that the entity NHI made bona fide use

of the mark NIRVANA as a trademark for the goods covered by Registration No.

2,731,312.

16. There is no evidence that NHI was the owner of the mark NIRVANA when the

application for registration was filed on October 1, 2001.

17. At the time that the application for registration was executed by Shamsher

Wadud, President of NHI (hereafter "Wadud") on September 24, 2001, Wadud knew that

the mark NIRVANA had not been used by NHI and that NHI was not the owner of the

mark NIRVANA.

18. In Application Serial No. 76/319,172 for registration filed by NHI under notice of

18 U.S.C. § 1001, Wadud falsely stated that "he/she believes the applicant to be the

owner of the trademark/service mark sought to be registered. . .." See Exhibit 3, from the

file history of the ‘172 Application.
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19. At the time he signed the application oath in Application Serial No. 76/319,172

on September 24, 2001, Wadud knew that NHI did not own the mark NIRVANA for bottled

water and that the allegation of ownership made in the oath was false.

20. In Application Serial No. 76/319,172 for registration filed by NHI under notice of

18 U.S.C. § 1001, Wadud falsely stated that:

to the best of his/her knowledge and belief no other person,

firm, corporation or association has the right to use the above

identified mark in commerce, either in the identical form

thereof or in such near resemblance thereto as to be likely,

when used on or in connection with the goods/services of such

other person, to cause confusion, or to cause mistake, or to

deceive.... See Exhibit 3, from the file history of the ‘172

Application.

21. Petitioner at no time assigned to NHI any rights in the trade name or trademark

NIRVANA.

22. NHl's false statements were made with the intent to induce authorized agents

of the United States Patent and Trademark Office to grant Registration No. 2,731,312 and,

reasonably relying upon the truth of said false statements, the U.S. Patent and Trademark

Office did, in fact, grant said registration to NHI.

23. NHI claims that its predecessors insofar as NHl’s use of rights in the mark

NIRVANA are concerned are Nirvana Bengal Cabaret, Inc. and Nirvana Himalayas Water

Corporation. See Exhibit 10, NHl’s Response to lnterrogatory No. 4.

24. NHI claims that its first commercial use of the mark NIRVANA on bottled

natural spring mineral water was on August 14, 1970, when Mr. Wadud made labels that

he placed on bottles which he sold from his restaurant, then located at 1193 Lexington

Ave., New York, New York 10028. See Exhibit 11, NHl’s Response to lnterrogatory No.

6.
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25. NHI claims that its bottles of water under the NIRVANA mark are “sold from a

restaurant and distributed to other restaurants in boxes of 12 or 24, in either plastic or

glass, and that the type of customers that ultimately purchase the bottled water are mainly

sophisticated customers who learn of the bottled water when the [sic] frequent the

restaurant(s). See Exhibit 12, NHl’s Response to lnterrogatory No. 13.

26. NHI claims that the public becomes aware of NHl’s bottled natural spring

mineral water and the mark NIRVANA by hearing it primarily by word of mouth, or when

displayed for sale in restaurants, or when mentioned in news feature articles. See Exhibit

13, NHl’s Response to lnterrogatory No. 19.

27. NHl’s cover letter for its Application Serial No. 76/319,172 stated that “[a]t this

time . . . NHI is now planning to engage in a mass marketing campaign of ‘Nirvanam’

water and increase global sales. . See Exhibit 4.

28. NHI has not placed advertisements with newspapers or on the internet for

bottled water under the mark NIRVANA. See Exhibit 13, NHl’s Response to lnterrogatory

No. 20.

29. NHI was not listed as a member of the International Bottled Water Association

in the 2003 Membership Roster. See Exhibit 9, Rafizadeh Dec|., Tab C.

30. NHI is not a current member of the international Bottled Water Association.

See Exhibit 14, NHl’s Response to lnterrogatory No. 23.

31. The Nirvana Himalayas Water Corporation was issued a license by the

Nepalese government to establish a spring water bottling plant in the Remechap district of

Nepal on May 8, 1991. See Exhibit 9, Rafizadeh Dec|., Tab D. A condition of the license

is that “the license will be cancelled and the deposit will be confiscated if the industry is not
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established according to the work plan and not operated within 12 months. If the industry

could not be established according to the schedule, approval from the department for the

extension of the license is required." See Exhibit 9, Rafizadeh Decl., Tab D at p. 2.

32. A business plan for Nirvana Himalayas Water Corporation of 40 Central Park

South, New York, New York 10019 of September 19, 1990, indicates that as of September

1990, the company was only a start up and sales were still only projected versus actual.

See Exhibit 9, Rafizadeh Decl., Tab E.

33. A New York Post article of June 28, 1991 reports that Shamsher Wadud

“intends [his bottled water] Q a Perrier, Asian-sty|e." See Exhibit 9, Rafizadeh Decl.,

Tab F.

34. A New York Newsday article from June 21, 1991 indicates that Nirvana bottled

spring water “fl_b_e priced, and w come in vase-like bottles.” See Exhibit 9, Rafizadeh

Decl., Tab G.

35. On or about July 23, 2002, a wall of the restaurant Nirvana located at 30

Central Park South collapsed. See Exhibit 1, De Luca Decl., Tab B, paras. 4-5, excerpt

from document in In re Nirvana Restaurant, Inc., Bankruptcy Case. As a result of the

damage, a vacate order was issued by the city of New York. The restaurant immediately

ceased operations. Articles from the intemet indicate that the restaurant never reopened.

See Exhibit 1, De Luca Decl., Tab C.

36. Certain of the Nirvana restaurant assets were abandoned. (Exhibit 1, De Luca

Decl., Tab D). The restaurant property was sold in the Bankruptcy Court. In particular, an

auction of the restaurant property was conducted at the Courthouse on February 9, 2004

(Exhibit 1, De Luca Decl., Tab E) and a hearing to approve the auction was held on
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February 10, 2004 (Exhibit 1, De Luca Decl., Tab F). Wadud did not bid at the auction

and the Court entered an Order on February 11, 2004 authorizing and approving the terms

and conditions of the sale by the Trustee to Dr. Dipak Nandi, the highest bidder. See

Exhibit 1, De Luca Decl., Tabs F and G, paras. 11, 12.

37. Nirvana for Health Inc. was incorporated in New York on June 14, 2001. See

Nirvana for Health Inc. was not incorporated at the time of the alleged date of

first use anywhere (August 14, 1970) and the date of first use in commerce in Application

Serial No. 76/319,172 (August 14, 1990). Thus, the only way that Nirvana for Health Inc.

could have used the mark as early as the first use dates claimed in the ‘172 application

was through its predecessor companies.

38. The company Nirvana Restaurant Inc. of 40 Central Park South, New York, NY

10019 was incorporated in New York on May 3, 1995, well after the alleged first date of

use and first date of use in commerce of the mark of the ‘172 application. The Nirvana

Restaurant Inc. filed for Chapter Eleven bankruptcy on November 6, 2001, about a month

after the '1 72 application was filed. See Exhibit 1, De Luca Decl., Tab H. The Chapter 11

Bankruptcy (reorganization) was converted to a Chapter 7 Bankruptcy (liquidation) on July

17, 2003. See Exhibit 1, De Luca Decl., Tab I.

39. The Bengal Cabaret lnc., a New York corporation of 1193 Lexington Avenue,

New York, NY 11028, filed an application on December 9, 1970 for the mark NIRVANA for

“restaurant services," which issued as Registration No. 947,368. See Exhibit 16, copy of

the ‘368 Registration and its record from TESS. The ‘368 Registration expired under

Section 9 on August 23, 1993. See Exhibit 1, De Luca Decl., Tab J, record from TESS.

Registration 947,368 claims a first date of use of August 14, 1970. The Bengal Cabaret
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Inc. allegedly assigned the entire interest and the goodwill of the ‘368 registration, effective

Jan. 15, 1980 to Moti-Mahal Inc. Moti-Mahal lnc. allegedly assigned the entire interest and

the goodwill, effective August 29, 1983 to Bhuyan, Farida Kamal. Bhuyan, Farida Kamal

allegedly assigned the entire interest and the good will effective May 15, 1986 to Global

Dynamics, Inc. Global Dynamics, Inc. allegedly assigned the entire interest and the good

will as of March 25, 1988 to Nirvana Global Corporation. Nirvana Global Corporation

allegedly assigned the entire interest to Rooftop Restaurant Inc. (executed August 14,

1995). Rooftop Restaurant Inc. allegedly assigned an undivided part of assignors interest

(executed December 15, 1997) to Nirvana Restaurant Inc. See Exhibit 1, De Luca Dec.,

Tab K, printouts from the USPTO trademark assignment database.

40. The Bengal Cabaret Inc. has been inactive since 1987. See Exhibit 1, De

Luca Decl., Tab L, Dun & Bradstreet company report of Bengal Cabaret Inc. Any

assignments from the Bengal Cabaret Inc. of the mark NIRVANA after that date for bottled

water from the Bengal Cabaret Inc. are invalid, since the goodwill of the business

associated with the mark could not possibly have been assigned.

41. Since Registration No. 947,368 expired on August 23, $3, the recorded

assignments of Registration No. 947,368 to Rooftop Restaurant in 1_99§) and

subsequently to Nirvana Restaurant Inc. in $1 were also invalid since the goodwill of the

business associated with the mark could not possibly have been assigned.

42. The NYS Department of State Division of Corporations records indicate that

Nirvana Himalayas Water Corporation was incorporated on April 9, 1990. See Exhibit 17.

The NYS Department of State records indicate that the Nirvana Himalayas Water

Corporation was dissolved by proclamation on September 28, 1994. See Exhibit 1, De
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Luca Decl. Para. 14. There is no evidence that the Nirvana Himalayas Water Corporation

assigned the mark NIRVANA for bottled water and its goodwill to NHI before it dissolved.

43. Nirvana Restaurant Inc. of 30 Central Park South New York NEW YORK

10019 was the record owner of Registration No. 2,205,868 for the mark Nirvana for

restaurant and nightclub services. See Exhibit 18, copy of ‘868 Registration and its

record from TESS. Registration No. 2,205,868 was cancelled under section 8 on August

27, 2005. See Exhibit 1, De Luca Decl., Tab M, TESS record.

ll. STANDARD FOR SUMMARY JUDGMENT

Under Rule 56(c), summary judgment is proper "if the pleadings, depositions,

answers to interrogatories, and admissions on file, together with the affidavits, if any,

show that there is no genuine issue as to any material fact and that the moving party is

entitled to a judgment as a matter of law." Fed.R.Civ.P. 56(c); Anderson v. Liberty

Lobby, lnc., 477 U.S. 242, 255, 106 S. Ct. 2505, 2513 (1996).

Once the movant establishes prima facie evidence that it is entitled to judgment

as a matter of law, the non-movant may not rest on its pleadings, but must affirmatively

demonstrate, by specific, verified facts, that there is a genuine issue of material fact that

requires trial. Celotex Corp. v. Catrett, 477 U.S. 317, 324 106 S. Ct. 2548, 2553 (1986).

There is no issue for trial "unless there is sufficient evidence favoring the nonmoving

party for a [court] to return a verdict for that party." Anderson, 477 U.S. at 249, 106

S.Ct. at 2511.

-10-
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A. The Standard for Abandonment

Under the Lanham Act, “[a] registered trademark may be canceled if it has been

abandoned. See 15 U.S.C. § 1064(3) (2000). A registered trademark is considered

abandoned if its “use has been discontinued with intent not to resume such use." 15

U.S.C. § 1127 (2000). Since trademark registrations are presumed valid, the party

seeking cancellation of such registration must rebut this presumption by a preponderance

of the evidence. See Martahus v. Video Duplication Serv., /nc., 3 F.3d 417, 421 (Fed. Cir.

1993); On-line Careline Inc. v. America Online Inc., 229 F.3d 1080, 1087 (Fed. Cir. 2000);

Cerveceria Centroamericana, S.A. v. Cerveceria India, Inc., 892 F.2d 1021, 1023 (Fed.

Cir. 1989). “The party seeking cancellation establishes a prima facie case of

abandonment by showing proof of nonuse for three consecutive years. See 15 U.S.C. §

1127. Establishing a prima facie case ‘eliminates the cha||enger's burden to establish the

intent element of abandonment as an initial part of [his] case,’ creating a rebuttable

presumption that the trademark owner has abandoned the mark without intent to resume

use. The burden then shifts to the trademark owner to produce evidence that he either

used the mark during the statutory period or intended to resume use.” America Online

lnc., 229 F.3d at 1087 (citations omitted). Abandonment is a question of fact. Id.

“A registrant's proclamations of his intent to resume or commence use in United

States commerce during the period of nonuse are awarded little, if any, weight. Rivard v.

Linvi/le, 133 F.3d 1446, 1449 (Fed. Cir. 1998) citing Imperial Tobacco Ltd. v. Philip Morris,

lnc., 899 F.2d 1575, 1581 (Fed. Cir. 1990) (''In every contested abandonment case, the

-11-
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respondent denies an intention to abandon its mark; othewvise there would be no

contest.")."

The pertinent portion of 15 U.S.C. §1127, provides:

A mark shall be deemed to be “abandoned” when its use has

been discontinued with intent not to resume such use. Intent not to

resume may be inferred from circumstances. Nonuse for three

consecutive years shall be prima facie evidence of abandonment.
“Use” of a mark means the bona fide use of that mark made in the

ordinary course of trade, and not made merely to reserve a right in a
mark.

B. There is Prima Facie Evidence that NHI Abandoned the NIRVANA Mark

lnthis case, NHI was incorporated in June 14, 2001. Fact 37. Respondent

indicates that it has sold water through its restaurant. Fact 25. The restaurant implicated

is the Nirvana Restaurant referred to in NH|’s cover letterto the USPTO in its Application

Serial No. 76/319,172. Fact 5. See also Fact 7. However, as of July 2002, the Nirvana

restaurant was closed because of the collapse of a wall. Fact 35. The Nirvana

Restaurant, Inc. is now in Chapter 7 Bankruptcy. Fact 38. In 2004, the restaurant

property was sold to a third party. Fact 36. The restaurant has not reopened. Fact 35.

The Nirvana Restaurant's registration for restaurant services was not maintained. Fact 43.

NHI was not a member of the lntemational Bottled Water Association in 2003 and is not a

current member. Facts 29 and 30. There is no evidence that NHI has sold bottled natural

spring mineral water from any other restaurant entity.

Assuming arguendo that the Nirvana Restaurant |nc.'s use of the mark NIRVANA

bottled natural spring mineral water can be attributable to NHI‘, NHI has not used the mark

“Nirvana" in connection with bottled natural spring mineral water in the U.S. for more than

1 There is no evidence to show that NHI ever controlled the use of the mark NIRVANA for bottled

water by the Nirvana Restaurant.

-12-
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three years,” referring to the time period beginning July 2002 through the present date.

This nonuse of the mark during this period establishes a prima facie showing of

abandonment pursuant to 15 U.S.C. §1127. There is no genuine issue that NHI did not

use the mark in commerce between those dates, and this three-plus-year period of nonuse

constitutes prima facie evidence of abandonment.

IV. NHI HAS FRAUDULENTLY OBTAINED REGISTRATION NO. 2,731,312

A. The Standard for Fraudulent Procurement of Registration

“lf fraud can be shown in the procurement of a registration, the entire resulting

registration is void.” Medinol Ltd. v. Neuro Vasx lnc., 67 USPQ2d 1205, 1208 ('lTAB

2003). “A trademark applicant commits fraud in procuring a registration when it makes

material representations of fact in its declaration which it knows or should know to be false

or misleading." Id. at 1209 (citing Torres v. Cantine Torrese/Ia S.r.I., 808 F.2d 46 (Fed. Cir.

1986)). See also Mister Leonard Inc. v. Jacques Leonard Couture Inc., 23 USPQ2d 1064,

1065 ('l‘|'AB 1992) ("[A]ccording to Torres, to constitute fraud on the PTO, the statement

must be (1) false, (2) a material representation and (3) made knowingly.").

The correct inquiry into fraud is not into the registrant’s subjective intent, but instead

into the objective manifestations of that intent. Medinol Ltd., 67 USPQ2d at 1209. The

Board has recognized that it is difficult, if not impossible, to prove what occurs in a

person’s mind, and thus, it has found that intent must often be inferred from the

circumstances and any related statements made by that person. See First lnt’I Serv.

Corp. v. Chuckles lnc., 5 USPQ2d 1628, 1636 (T|'AB 1988). See also General Car and

Truck Leasing Systems, Inc. v. General Rent-A-Car Inc., 17 USPQ2d 1398, 1400 (S.D.

Fla. 1990), aff’g General Rent—A-Carlnc. v. General Leaseways, Inc., Canc. No. 14,870

- -
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(TTAB May 2, 1998) (“proof of specific intent to commit fraud is not required, rather, fraud

occurs when an applicant or registrant makes a false material representation that the

applicant or registrant knew or should have known was false”); Medinol Ltd., 67 USPQ2d

at 1209 (“Respondent’s knowledge that its mark was not in use on stents — or its reckless

disregard for the truth — is all that is required to establish intent to commit fraud in the

procurement of a registration.").

“Fraud implies some intentional deceitful practice or act designed to obtain

something to which the person practicing such deceit would not otherwise be entitled.

Specifically, it involves a willful withholding from the Patent and Trademark Office by an

applicant or registrant of material information which, if disclosed to the Office, would have

resulted in disallowance of the registration sought or to be maintained.” Woodstock’s

Enterprises Inc. (California) v. Woodstock’s Enterprises Inc. (Oregon), 43 USPQ2d 1440

(TTAB 1997).

“To prove fraud opposer would have to show that applicant intentionally

misrepresented a material fact with the intention of inducing the Office to grant a

registration to which applicant knew he was not entitled.” Bakaert Steel Wire Corp. v.

S.p.A. Officine Maccaferri Gia' Raffae/e Maccaferri & Fagli, 196 USPQ 558 (TTAB 1977).

B. There is Undisputed Evidence that NHI Fraudulently Obtained
Registration No. 2,731,312

Based on the undisputed facts and the case law, Nirvana is entitled to summary

judgment that NHI has fraudulently obtained the NIRVANA trademark. As a consequence,

the NIRVANA trademark registration should be cancelled.

The specimens of use Respondent submitted in Application Serial No. 76/319,172

do not show use by NHI. There is no statement in the application that NHI claimed use

- 14 -
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through a related company. The labels enclosed as specimens indicate use by Nirvana

Penthouse, celebrating it's 25"‘ anniversary, which was 6 years before the application for

the ‘312 Registration was filed. Facts 8 and 9. The application does not claim that the

mark is being used by one or more related companies as required under TMEP Section

901.05, which indicates that:

If the applicant is not itself using the mark in commerce but the mark

is being used by one or more related companies whose use inures to the

applicant's benefit (15 U.S.C. §§1055 and 1127), this must be stated in the

application or allegation of use. 37 C.F.R. §2.38(b); TMEP §1201.03(a).

Further, TMEP Section 1201 .03(a) provides that:

If the mark is not being used by the applicant but is being used by

one or more related companies whose use inures to the benefit of the

applicant under §5 of the Act, then these facts must be disclosed in the
application. 37 C.F.R. §2.38(b). See Pease Woodwork Co., Inc. v. Ready
Hung Door Co., |nc., 103 USPQ 240 (Comm'r Pats. 1954); Industrial
Abrasives, Inc. v. Strong, 101 USPQ 420 (Comm'r Pats. 1954). . . .

. In an application under §1(a) of the Trademark Act, the applicant
should -state in the body of the application that the applicant has adopted
and is using the mark through its related company (or equivalent explanatory
wording). . .

Application Serial No. 76/319,172 claimed that NHI was the entity using the mark.

In its application, NHI made no claim in the application that use was being made through a

related company. At best, the coversheet to its application indicated that use was being

made by an alleged “sister corporation,” Nirvana Restaurant, |nc." However, there is no

evidence that NHI owned the Nirvana Restaurant or controlled the nature and quality of

the Nirvana Restaurant, |nc.’s alleged use of the mark NIRVANA for bottled water. There

is evidence that the Nirvana Restaurant Inc. itself claimed ownership of the trademark

NIRVANA for “bottled water’ in 1998. Fact 1.

-15-
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Respondent’s alleged predecessor company, the Bengal Cafe at 1193 Lexington

Avenue (Facts 23 and 24) was inactive as of 1987. Fact 40. Any assignment of the mark

NIRVANA for bottled water after that date was ineffective. See Auburn Farms Inc. v.

McKee Foods Corp., 51 USPQ2d 1439 (TTAB 1999) (“Campbe|l's abandonment of the

mark JAMMERS a number of years prior to the assignment resulted in an invalid

assignment (that is, an assignment in gross) since "[a]n abandoned trademark is not

capable of assignment." Money Store v. Harriscorp Finance, lnc., 689 F.2d 666, 216

USPQ 11, 19 (7th Cir. 1989); and Parfums Nautee Ltd. v. American International

Industries, 22 USPQ2d 1306, 1309 (TTAB 1992).”). There is no evidence of any

assignment of the mark NIRVANA and its goodwill for bottled water from the Bengal Café

prior to that date.

Respondent’s subsequent predecessor company, the Nirvana Himalayas Water

Corporation (Fact 23) was incorporated on April 9, 1990, (Fact 42), which is years after the

Bengal Café because inactive. A business plan dated September 19, 1990 indicates that

the corporation had not yet started operating as of that date. Fact 32. Newspaper reports

on a Nirvana entity reports that in 1991 Nirvana's bottled water operations were still not a

reality. Facts 33 and 34. The records of the New York State Department of State Division

of Corporations show that by September 28, 1994 the Nirvana Himalayas Water

Corporation was dissolved. Fact 42. The Nirvana Himalayas Water Corporation's

Nepalese license to bottle water in Nepal appears to be compromised by the corporation's

inactivity. Fact. 31. There is no evidence of any assignment of the mark NIRVANA and its

goodwill from the Nirvana Himalayas Water Corporation for bottled water prior to that date.

- -
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At the time of filing Application Serial No. 76/319,172 on October 1, 2001 for

“bottled natural spring mineral water” for the mark NIRVANA, (Fact 2), there is no evidence

that either of NH|’s two alleged predecessors in interest were using the mark NIRVANA.

Further, there is no evidence that Respondent obtained a valid assignment of the

NIRVANA mark and its good will for “bottled natural spring mineral water’ from its

predecessor companies.

Despite its knowledge that at the time of filing application No. 76/319,172 on

October 1, 2001, NHI wasn’t itself using the mark for bottled water and could not possibly

have claimed a first use date of the mark of 1970, it made these representations to the

USPTO. Facts 18 and 20. Furthermore NHI submitted outdated specimens of use in

commerce in its application (Fact 8) and indicated in its address that NHI was founded in

1970 (Fact 4). NHI further indicated in a cover letter to the USPTO that it was planning to

engage in a mass marketing campaign of the under the NIRVANA mark for its bottled

water, which it never fulfilled. Facts 27 and 28. Rather all marketing appears to have

been under the control of the Nirvana Restaurant. Fact 26. Nevertheless, in reliance on

these misrepresentations, the USPTO fraudulently issued Registration No. 2,731,312.

V. CONCLUSION

Based on the information that has come forth through discovery in this case, the

documentation -- or lack of documentation -- confirms that NHI has abandoned the mark

NIRVANA for “bottled natural spring mineral water”; and NHI has obtained Registration

No. 2,731,312 by fraud. Nirvana, therefore, requests entry of an order canceling the

NIRVANA trademark registration.

- -
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Respectfully submitted,

NIRVANA, INC.

Date: 3/! $2506 By: tgjnfiic g liggfimfifl;Donna Bunto

Sheryl De Luca
NIXON & VANDERHYE P.C.

Attorneys for Petitioner
901 North Glebe Road, 11"‘ Floor

Arlington, Virginia 22203

703-816-4000 (Phone)

703-816-4100 (Fax)
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing PET|T|ONER’S MOTION FOR

SUMMARY JUDGMENT was served upon the following attorney of record for

Respondent by depositing same in the United States mail, first class, postage prepaid,

this 31st day of July, 2006:

John Alumit, Esq.

PATEL & ALUMIT, P.C.

16830 Ventura Blvd.

Suite 360

Encino, CA 91436

/6.4.
Sh | De Luca
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1068232



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. \a\/\/\./\/\/\’s4\./
Registrant.

EXHIBIT 1

TO

PETIT|ONER’S MOTION FOR SUMMARY JUDGMENT



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

v.

Attorney Ref.: 2779-6

NIRVANA FOR HEALTH INC. x./\/x./\/s/\/\’\./xa
Registrant.

Declaration of Sheryl De Luca

in Support of Petitioner’s Motion for Summary Judgment

I, Sheryl Scharmach, declare as follows:

1. I am employed as an attorney by NIXON & VANDERHYE P.C. I am

submitting this declaration in support of Nirvana, Inc.’s (“Nirvana”) Motion for

Summary Judgment.

2. Attached at Tab A hereto is a true and correct copy of a record that I

printed from the USPTO TESS database for Application Serial No. 75/565,188.

3. Attached at Tab B hereto is a true and correct copy of excerpted pages

from Motion for Approval of Stipulation and Order Consenting to Termination of

the Automatic Stay from In re Nirvana Bankruptcy case No. 01-15653.

4. Attached at Tab C hereto are true and correct copies of articles that

this firm printed from the Internet, which indicate that the Nirvana Restaurant

closed its operations in 2002 due to the collapse of a wall and has not since

reopened.
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5. Attached at Tab D hereto is a true and correct copy of a Notice of

Abandonment of the Nirvana restaurant’s walk-in-refrigerator and stove located

at the restaurant property in In re Nirvana, Bankruptcy Case 01-15653.

6. Attached at Tab E is a true and correct copy of a notice that the

Nirvana Restaurant property was to be sold at public auction on February 9,

2004 that I printed out from the Internet.

7. Attached at Tab F is a copy of “Order to Bankruptcy Code Section 363

Authorizing and Approving the terms and conditions of a Memorandum for the

Sale by the Trustee to Dipak Nondi of the Penthouse Condominium Unit Located

at 30 Central Park South New York City, Including all of the Debtor’s Interest in

said Real Property Free and Clear of all Liens, Clams and Encumbrances, and

ranting Related Relief, dated February 11, 2004 in In re Nirvana Bankruptcy case

No. 01-15653.

8. Attached at Tab G is a true and correct copy of Application in Support

of Entry of (a) an Order to Show Cause (b) an Order Vacating Notices of

Pendancy and Fixing Notice of Hearing on Trustee's Application for Contempt

Sanctions against Scott P. Strong, Esq. and Shamsher Wadud, (c) an Order hold

Scott P. Strong, Esq. and Shamsher Wadud in Contempt for Willful Violations of

the Automatic Stay and (e) an Order Granting Such Other and Further Relief as

the Court Deems Appropriate in In re Nirvana Bankruptcy case No. 01-15653.

9. Attached at Tab H is a true and correct copy of the Voluntary Petition for

Chapter 11 Bankruptcy of Nirvana Restaurant, Inc. dated November 6, 2001.
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10. Attached at Tab I is a true and correct copy of the Order Converting

Chapter 11 Case to a Case Under Chapter 7 in In re Nirvana Bankruptcy case No.

01-15653.

11. Attached as Exhibit J hereto is a true and correct copies of a printout

from the USPTO TESS database for Registration No. 947,368.

12. Attached as Tab K hereto is a true and correct copy of a printout from

the USPTO trademark assignment database for Registration No. 947,368.

13. Attached as Tab L hereto is a true and correct copy of a Dun &

Bradstreet company report of Bengal Cabaret Inc. that was ordered by a paralegal

at our firm.

14. On April 4, 2006, I called the NY Secretary of State at (518) 473-2492

and asked the customer service agent the date on which the Nirvana Himalayas

Water Corporation became inactive. I was told it was “Dissolved by Proclamation

on September 28, 1994.

15. Attached as Exhibit M hereto is a true and correct copy of a record

from the USPTO TESS database for Registration No. 2,205,868.

I declare under penalty of perjury that the foregoing is true and correct to

the best of my knowledge, information and belief.

Executed on Julyfl, 2006  
NIXON & VNDERHYE P.C.
901 N. Glebe Rd., 11*“ Floor

Arlington, VA 22203
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,
Cancellation No.: 92042878

v.

. Attorney Ref.: 2779-6
NIRVANA FOR HEALTH INC. x/\/\_z\./\/x/\’\/@

Registrant.

EXHIBIT A

To

Declaration of Sheryl De Luca

in Support of Petitioner’s Motion for Summary Judgment



Trademark Electronic Search System (TESS) page 1 of]

United States Patent and Trademark Office

 
Home I Site Index I Search I FAQ I Glossary I Guides I Contacts IeBusiness I eBiz alerts I News I Help

Trademarks > Trademark Electronic Search System(Tess)

TESS was last updated on Thu May 4 04:14:29 EDT 2006
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#090!“ I Please Iogout when you are done to release system resources allocated for you.

Record 1 out of 1
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TARR Status _ ' RSSIGII Status‘

return to TESS)

TTAB Status
      . ( Use the "Back" button of the Internet Browser to

Typed Drawing

Word Mark NIRVANA

Goods and (ABANDONED) IC 032. US 045 046 048. G & S: bottled water. FIRST USE: 19961030. FIRST USE IN
Services COMMERCE: 19961030

Mark Drawing Code (1) TYPED DRAWING

Design Search
Code

Serial Number 75565188

Filing Date October 5,‘ 1998

Current Filing 1ABasis

Orig-inal Filing 1ABasis ' .

Owner (APPSICANT) Nirvana Restaurant Inc. CORPORATION NEW YORK 30 Central Park South New York NEW YORK100

‘ Attorney of Record John A. Hyland

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator DEAD

Abandonment Date August 17, 1999
 

 
— 
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Latest Status Info page 1 0f2

11hank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2006-05-04 13:44:57 ET

Serial Number: 75565188

Registration Number: (NOT AVAILABLE)

Mark (words only): NIRVANA

Standard Character claim: No

Current Status: Abandoned: Incomplete response to an Office action.

Date of Status: 1999-09-15

Filing Date: 1998-10-05

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 111

If you are the applicant or applicant's attorney and have questions about this file, please contact the Trademark
Assistance Center at TrademarkAssistanceCenter_@u§pto4gov

Current Location: 900 -File Repository (Franconia)

Date In Location: 2003-07-31

 w*m~m-—

LAST APPLICANT(S)/OWNER(S) OF RECORD
 

1. Nirvana Restaurant Inc.

Address:

Nirvana Restaurant Inc.

30 Central Park South

New York, NY 10019
United States

Legal Entity Type: Corporation
State or Country of Incorporation: New York

 

GOODS AND/OR SERVICES

International Class: 032

Class Status: Active

http://tarr.uspto.gov/servlet/tarr?regser=seria1&entry=75 565188 5/4/2006
 



Latest Status Info Page 2 of2

bbttled water

gasisz 1(a)irst Use Date: 1996-10-30

liirst Use in Commerce Date: 1996-10-30

 

ADDITIONAL INFORMATION

;NOT AVAILABLE)
 

MADRID PROTOCOL INFORMATION

{NOT AVAILABLE)

 

PROSECUTION HISTORY.......... _... ..,.,«.... W... ,.... .... .....,...,

1999-09-15 — Abandonment - Incomplete response

1999-09-09 - Examiner's amendment mailed

1999-08-13 - Communication received from applicant »

1999-02-16 - Non-final action mailed

1999-02-04 - Case file assigned to examining attorney

1999-02-03 - Case file assigned to examining attorney

 

CORRESPONDENCE INFORMATION
 

Correspondent

Iohn A. Hyland (Attorney of record)

IOHN A. HYLAND

SHERRY & O'NEILL

305 MADISON AVENUE, SUITE, 1701
NEW YORK, NEW YORK 10165

http://tarr.uspto.gov/servlet/tarr?regser=seria1&entry=75 565188 I 5/4/2006



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

v. .

Attorney Ref.: 2779-6

NIRVANA FOR HEALTH INC. \./xgs/\/\_/\/"\/¢
Registrant.
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Declaration of Sheryl De Luca

in Support of Petitioner’s Motion for Summary Judgment



Silverman Perlstein & Acampora LLP

Attorneys for Kenneth P. Silverman, Presentment Date: November 7, 2003

the Chapter 7 Trustee Time: 12:00 p.m

100 Jericho Quadrangle Suite 300 Objections Due; November 4, 2003
Jericho, New York 11753 Time 4:30 p.m.

(516) 479-6300
Edward M. Flint

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

AT BOWLING GREEN
________________________________________________________________X

In re: Chapter 7
Case No: 01B-15653 (SMB)

NIRVANA RESTAURANT, INC.,

Debtor.
-____——_____-__--_--..-_______-..........___-___-.._________.._,_________,_x

MOTION FOR APPROVAL OF STIPULATION AND ORDER

CONS ENTING T0 TERMINATION OF THE AUTOMATIC STAY

Kenneth P. Silverman, the Chapter 7 Trustee of Nirvana Restaurant, Inc. (the "Trustee"),

by his attorneys, Silverman Perlstein & Acampora, LLP, for his Motion (the “Motion”) seeking

approval of the Stipulation and Order Consenting to Termination of the Automatic Stay annexed

hereto (the "Stipu|ation"), between the Trustee and Board of Managers of Central Park South

Medical Condominium (the "Board") and granting such other, further and different relief as this

Court may deem just and proper, respectfully sets forth and represents as follows:

BACKGROUND

1. On November 6, 2001 (the "Filing Date"), the Debtor filed a voluntary petition in

accordance with Chapter 11 of Title 11 of the United States Code (the "Bankruptcy Code?) in

the United States Bankruptcy Court for the Southern District of New York.

2. By Order of the Court dated July 17, 2003 (the “Conversion Date") the Debtor's

Chapter 11 proceeding was converted to a liquidation under Chapter 7.

3. On July 24, 2003, Kenneth P. Silverman, Esq. was appointed the Interim Chapter

7 Trustee for this estate. Thereafter, the Trustee qualified as permanent Trustee and continues

in that capacity.

AEA/D143348v/F044859



4. On the Filing Date, the Debtor operated an lndian Restaurant located in the 15”‘

floor penthouse (the “Penthouse”) of 30 Central Park South, New York, New York. Subsequent

to the Filing Date, on or about July 23, 2002, a portion of the south wall of the Penthouse

collapsed.

5. As a result of the collapse of the south wall, the Buildings Department of the City

of New York issued a “vacate order" and the Debtor was forced to close its operations. The

Debtor’s restaurant has not re-opened since the collapse of the wall.

6. The Debtor has asserted that the collapse of the south wall was theresult of

negligent conduct by a construction company retained by the Board to make certain repairs to

the facade of the building -in which the Debtor operated. The Board and the construction

company have not admitted liability.

7. Also as a result of the collapse of the south wall, the interior of the Penthouse

was partially exposed. The Board has asserted to the Trustee that such exposure presents an

imminent threat to the building and the building's other tenants because of the potential for, inter

alia, water damage. The Board has obtained approval from the Buildings Department of plans

for the restoration of thecollapsed wall.

8. However, the proposed restoration would reconstruct the wall at a location that

would reduce the square footage of the premises previously occupied by the Debtor that is

available for occupancy after the restoration. The Board has asserted that the relocation of the

wall is necessary because the original wall that collapsed had not been approved by the

Buildings Department and was, therefore, illegal. Then Debtor and its principal have vigorously

disputed this position. The Trustee has not determined whether or not restoration of the wall to

its previous location would be permissible under local building codes and laws.

9. The Board has provided to the Trustee certain plans relating to the proposed

reconstruction, which plans have been approved by the Buildings Department (the “Approved

Plans"). The Board has informed the Trustee that if construction on the collapsed wall does not

AEA/Dl43348v/F044859



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,
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Attorney Ref.: 2779-6
NIRVANA FOR HEALTH INC. \/\/\/~./\./\/\/\a\/

Registrant.
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3howhound's Manhattan Message Board (48): Re(1): best View of central park Page 1 of 2

_ Apartments in Manhattan — New York City Real Estate
Find your dream apartment today. www.hhrea|;ygroup.com

_Ads b Goo le Advertise on this site

Chowhound's Manhattan Message Board (48)

Subject: Re(l): best view of central park
Name: jc
Posted: November 23, 2004 at 09:26:51

In Reply To: best view of central park
Posted by christine on November 23, 2004 at 08:28:17

Message: I am not sure of any restaurants that have direct Central Park views from
high up -— other than those in Time Warner. I've had two wonderful meals
at Asiate. The sea bass was one of the best dishes I've ever had. I know
that in their early days the reveiws were bad, but now are much improved.
The restaurants on Central Park South are typically street level. Unless
"Nirvana on Rooftop" an Indian place on 30 CPS next to the Plaza is still
open (don't think it is...), I don't think there are any other places
other than the restaurants in Time Warner (that have direct park views). I
could be blanking out on someplaces though....

[ Post A Regly ] [ Chowhound's Manhattan Message Board (48) ]

Followups

o Re(2): best View of central park coll 13:57:42 11/23/04 (0)

[ Return to_Top of Page ] [ Chowhound's Manhattan Messagg_Board (48) 1

 

Post A Reply

Name:

E-Mail:

subj act, Re(2): best View of central park

Message:

http://www.chowhound.com/boards/manhat48/messages/15 5 5 87.html 3/20/2006
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« Message 1129 or 1487 1 1 [ up Thread]
From: Sreenath Sreenivasan <sree@s...>

Date: Mon Jan 27, 2003 10:40 pm

Subject: NYC: Curry Combat as "Nirvana" owner alleges anti-Indian racism

   

  
 

Phomg For those of you outside NYC, ADVERVSEMENTNirvana is a Bangladeshi
Unks restaurant that was

Camndar one of the most expensive
restaurants in NYC (thanks to

its spectacular
Members only view of Central Park at
Chat night). The NYP story below
Database refers to

Promote "anti—Indian" racism. .. You
may also want to read a story
from 2000 about

other Bangla restaurants that
serve "Indian" food:

http://www.nyc24.com/2000/issueol/story06/

New York Post
Jan. 24, 2003

CURRY COMBAT

By TODD VENEZIA and MARIANNE GARVEY

13.29 = / / www- mm. s._s..\.{.e.rL/....S.3...l__2._4_.2_0 O_§.:£p_§1~§_/_§.ss.i9n§;_£1ew§./ 5 3 5 9.9 -...1_1§m 

PHOTO: HITS THE ROOF — Nirvana owner Shamsher Wadud says the condo board

is refusing to fix a collapsed wall at his restaurant.

January 24, 2003 -- Last year, they worked at Nirvana — but now they say
they are living in hell.

That's what a group of laid—off employees of the Midtown Indian restaurant
Nirvana claimed in a street protest outside the shuttered eatery yesterday
afternoon.

They claim they've been ruined because the management of the building
where the once celebrity-packed restaurant is located refuses to let them
reopen after a wall collapsed last July.

"I'm mad," said Nirvana‘s former doorman Jashim Chowdhury. "I want my job
back. It's been six months."

The workers, and the restaurant's owner, are mad because they claim the
board of the condominium on which the rooftop curry house sits won't fix a

collapsed wall. What's more, they say the board's leader is motivated by
anti—Indian racism.

http://groupsyahoo.com/group/shobak_news/message/1129 7/28/O3 



Yahoo! Groups : shobak_news Messages : Message 1129 of 1487 Page 2 of 2

"They're just discriminating against us," said Masudur Kahn, who had been
Nirvana's bartender for some 30 years. “They don't want the restaurant
here.“

These new claims of racism mark a nasty elevation of the rhetoric in a
battle that has been going on for more than six months between Nirvana
owner Shamsher Wadud and the board at 30 Central Park South, which is a
condominium filled with doctors‘ offices headed by board president Dr.
Russ Mandor.

Wadud claims that the week before the wall collapsed, Mandor told him, “I

will find a way to put you out of business by next week," while
complaining about water leaking into a doctor's office below.

Because of this, Wadud says that he believes the wall collapse - which
made headlines because it closed the eatery where boldfaced names like

Tommy Mottola, Leonardo DiCaprio and Yoko Ono once ate — was deliberate.

The city Buildings Department has said scaffolding erected for a repair
job contracted by building management caused the damage.

Last year, Wadud said he believes the board wanted him out so that the
place, which he rented, could be made into a condo. Now he says sources in
the building have convinced him that Mandor and the board want him out
because of his ethnicity.

“The only reason why he has done this is because I'm from India," Wadud
said yesterday. "And a lot of people say he wants me out because he
doesn't like our people. If this was a French restaurant, we would be back
in business."

Mandor declined to discuss the issue. Though when told of Wadud's racism
claims, he said, “I won't even dignify that with a comment.“

In the past, the president has said he can't let the restaurant reopen
because the city Buildings Department has a vacate order in effect for the
premises.
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Is it really ‘K.-19:

The Weddingmaker'?
Are Harrison Ford and Calista Flockhart

planning a Christmas wedding?

London's Daily Mail yesterday quoted Ford's

longtime manager, Patricia McQueeney, as

saying:  
"I won't talk about Calista Flockhart because

we don't discuss her. But other people tell me

not to be surprised if there's a wedding around
Christmas."

Corkery NEWS

Calista Flockhart and

paramour Harrison Ford

But don't send gifts - just yet.

"I did not say that," McQueeney tells us. "I know better."

Ford has recently been adamant about not discussing his personal life. What's

more, he still hasn't wrapped up his divorce from "E.T." screenwriter Melissa

Mathison. (They filed for legal separation last August.)

Ford, 60, and Flockhart, 37, have been dating since the beginning of the year -

often bringing along his 11-year-old daughter, Georgia, or her 1-year-old son,
Liam.

Last week, they took the big step of arriving hand in hand at the New York and

L.A. screenings of his movie "K- 19: The Widowmaker."

But McQueeney swears they're not engaged.

"They're a long way from that," she says.

Above par at City Hall

Mayor Bloomberg isn't playing nearly as much golf as he used to, back when he

httnt//www_nvdailvnews.cnm/news/onssin/stnrv/471 <n-’<21 <n html
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was just a private billionaire and not a public-service billionaire.

Which may explain why the legendary Jack Nicklaus was in City Hall yesterday,

offering a few pointers to the city's First Duffer.

"He's been playing for five years and is still very frustrated," Nicklaus told Daily

News‘ City Hall bureau chief Dave Saltonstall. "But he refused to divulge his

handicap."

Actually, the Golden Bear came to City Hall to push the golf course he is trying to

build in the Bronx's Ferry Point Park, which is just under the Whitestone Bridge.

Nicklaus and his team, which yesterday included former Deputy Mayor Rudy

Washington, have trucked 750,000 cubic yards of fill into the park and now need

a permit for 550,000 cubic yards more to fill out the Nicklaus-designed course.

The problem: The 220-acre spread is built atop an old landfill that is leaking

methane gas, leading to serious environmental concerns and many bad jokes

about exploding golf balls.

So what is the mayor's handicap?

"Room 9," quipped Bloomberg communications chief Bill Cunningham,

referring to the City Hall press room.

- Hair it is -j a new Pitt

We've heard of the goatee. We've heard of the Van Dyke, of the Imperial and of

muttonchops. But Brad Pitt has his own name for that growth on his face: "The

[Osama] Bin Laden."

Pitt, who now looks like a Chia Pet on steroids, tells us that he started letting his

beard grow when he signed on to star in Darren Aronofsky's "The Fountain," a

sci-fi epic that has been repeatedly postponed as Warner Bros. wrestled the

director's budget down to$70 million.

"We were supposed to go[to Australia] and then we weren't," Pitt said at

Tuesday's L.A. premiere of his latest picture, "Full Frontal," in which he plays
himself. ' '

"Then we were supposed to go again, and we weren't. Next thing I know, I've got

this Bin Laden on my face."

Pitt confirmed that he and his wife, Jennifer Aniston, will camp out in Australia

for the shoot, which could last as long as six months.

"We're gonna be there a while, but we're not moving there," he said at the film's

after-party, where he was joined by Julia Roberts and her new hubby, Danny

Moder; George Clooney, David Duchovny and "Full Frontal" director Steven

Soderbergh. "1 love my L.A."

http://www.nydailynews.corn/news/gossip/story/5715p-5315c.html 7/28/03
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P.S. He also loves his ranch near Santa Barbara, where legend has it that he

sometimes moons passing trains.

Maybe Soderbergh should plan a sequel called "Brazen Backside."

At home on E. Side

The Prisoner of Park Ave. seems to be stretching the boundaries of her house
arrest.

Diana Brooks, the former Sotheby's CEO, spotted at a Starbucks on June 28, has

slipped out of her apartment again. Our spies have since caught her at a Lexington
Ave. shop (appraising cashmere sweaters) and at the Gracious Home store on

Third Ave., where her expert's eye was sizing up housewares.

Chris Stanton, chief probation offlcer for the Southern District of New York,

tells us that Brooks can go shopping so long as she gets permission.

If she didn't?

"We would decide whether to file a petition" with her sentencing judge, said
Stanton.

Brooks‘ lawyer, Stephen Kaufman, insists that Brooks "knows and observes the
conditions" of her house arrest.

As for her recent trip to Starbucks, Kaufman says, "I think she went in there to

buy a pound of coffee. She has a right to buy food for her family."

Crashing Nirvana

The spectacular views of Central Park from Nirvana Penthouse Restaurant on
Central Park S. will be off limits for some four months.

"The back wall of the entire 15th floor collapsed around 7 a.m. (Tuesday)

morning" as a result of a rooftop construction project, said Warren Wadud, son

of owner Shamsher Wadud. "We woke up to that."

The family, which has run the Indian restaurant for 32 years, is trying to be

upbeat. "We'll rebuild, and make it even more beautiful," Wadud added. As luck

would have it, "my mom's a general contractor."

Side dishes

Isabella Brewster, the 19-year-old college student who's just as gorgeous as her
more famous sister, Jordana, economized on taxis after dancing like a wild child

at the party to launch the Jordan Two3 clothing line Tuesday. Isabella left the

Chelsea Piers party with "Oz" star Kirk Acevedo, easily as hunky as Jordana's

boyfriend, Derek Jeter

Sarah Jessica Parker is up in Toronto with hubby Matthew Broderick, who's

http:/'/www.nydailynews.com/news/gossip/story/5715p—53 15c.html

Page 3 of 5

7/28/03



NY Daily News - Daily Dish —

LEFT

there shooting a new version of "The Music Man." While Broderick shines up his
76 trombones, Parker has been catching up on her movies. She checked out

"About a Boy" by herself. Meanwhile, we hear the expectant couple is about

ready to move into the West Village townhouse the two have spent months
renovating

Which married restaurateur arrived with a hotelier pal and 10 models at Bungalow

8 the other night? After a brief eeny-meeny-miney-mo, he left with one of the

lovelies - while the innkeeper was overheard making a reservation for the naughty
couple at his hotel

Queens and Dublin have made a love match. Richie Notar, who went from being

a Studio 54 busboy to running Nobu restaurants around the world, has served up a

proposal of marriage to Jane Wogan, an actress and the niece of U.K. chat show

king Terry Wogan. Notar chose the Tuscan town of Porto Ercole to present the

ring. "I didn't sleep for three days," he says. They're planning a fall wedding

Donna Karan, Calvin Klein, Marc Jacobs and Kenneth Cole are among the

150 clothes creators contributing to the "designer garage sale" on Saturday in the

Hamptons, a benefit for the Ovarian Cancer Research Fund. Kyle MacLachlan,
who can't make the event because he's in a play in London, has told his wife,

Desiree Gruber, that she must get him the Italjet Scooter that's up for auction.
For further info check www.ocrf.org...

Dennis Miller has kept uncharacteristically silent since the Hollywood Reporter

announced his weekly HBO show would end Aug. 30 after nine years. He'll talk

for the first time with Jay Leno Monday night. Perhaps he'll tell us what

happened. -

With Kasia Anderson

and Suzanne Rozdeba

Got a hot tip? Send confidential e-mail

to rushmollov @ edit. nvdailynews. com
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Silverman Perlstein & Acampora LLP

Counsel to Kenneth P. Silverman Esq., Interim Chapter 7 Trustee
100 Jericho Quadrangle, Suite 300
Jericho, New York 11753

(516)479-6300

Anthony C. Acampora, Esq. (ACA#0838)

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

AT BOWLING GREEN _
___________________________________________________________X

In re‘

Chapter 7

NIRVANA RESTAURANTS, |NC., Case No.: 01B-15653 (SMB)

Debtor

__________________________________________________________X

NOTICE OF ABANDONMENT

TO: ALL INTERESTED PARTIES

In accordance with Rule 6007 of the Federal Rules of Bankruptcy Procedure and 11 U.S.C.

§554, notice is given by Kenneth P. Silverman, Esq., the Interim Chapter 7 Trustee of the estate of

Nirvana Restaurant, Inc., (the “Debtor") by his attorneys, Silverman Perlstein & Acampora LLP, of

the proposed abandonment of "all of the Trustee's right, title and interest" in and to the Debtor’s

interest in the walk-in refrigerator and stove located at, the Debtor’s premises, known as and

located at 30 Central Park South Medical Condominium, 15"‘ Floor, New York, New York (the

“Property”) as of September 22, 2003. "The Property has been deemed to have an inconsequential

value to the estate.

Objections to the proposed abandonment must be filed, in writing, with the Clerk of the

Bankruptcy Court at the United States Bankruptcy Court, One Bowling Green, New York, New York

10004-1408, with a courtesy copy to the Chambers of the Honorable Stuart M. Bernstein, with

proof of such service upon Kenneth P. Silverman, Esq., the Interim Chapter 7 Trustee, Silverman

Perlstein & Acampora LLP, Attention: Anthony C. Acampora, Esq., with offices located at 100

Jericho Quadrangle, Suite 300, Jericho, New York 11753, by September 18, 2003.

If objections are timely filed (the "Objections"), a hearing to consider the Objections will be I

scheduled by the Court.
Silverman Perlstein & Acampora LLP

Dated: Jericho, New York Attorneys for Kenneth P. Silverman, Esq.

August 20, 2003 Interim Chapter 7 Trustee of the estate of
Nirvana Restaurant, Inc.

By: s/Anthony C. Acampora
Anthony C. Acampora (ACA#0838)

RED/D137917v/F046712
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David R. Maltz 86 Co., Inc

BANKRUPTCY SALE - UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT of’NE\W YORK

PUBLIC AUCIION

In Re: NIRVANA RESTAURANT, INC.

Case No. 01B-15653 (SMB)

Sold at the United States Bankruptcy Court, Southern District of New York

1 Bowling Green, Room 723, New York, NY

Monday, February 9, 2004, at 11:00 a.m.

El

Views of Central Park

PENTHOUSE COMMERCIAL

CONDOMINIUM

Sold to High Bidderfor $2,500,000.00 I  I
This condominium is located on the 15‘h floor of the Central Park South Medical Condominium and is approximately 3,116

sq. ft., with a View of Central Park. Its previous use was a gourmet restaurant, and is currently zoned F4-Commercial.

  

http://wwwmaltzauctions.com/history/nirvana.htm 4/4/2006
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Block 1274; Lot 1055;

Monthly Maintenance Fees: approximately $3,703.59

Monthly Assessment: $2,300.92; Bi-annual Real Estate Taxes: $11,592.44

INSPECTIONS

A representative from the Auctioneer’s Office will be on location on

Wednesday, January 21“, 28”‘, and February 4*“, 2oo4, 1o:oo a.m. — 2:'oo p.rr1.

TERMS 8: CONDITIONS OF SALE

f250,000.00 deposit in certified or bank check made payable to Kenneth P. Silverman, Chapter 7 Trustee in order to register0 bid; balance due in certified funds at closing to be held on or before March 1, 2004, at the office of Silverman, Perlstein,
Acampora, LLP, 100 Jericho Quadrangle, Suite 300, Jericho, New York. Sale is not subject to purchaser obtaining financing.

Propertyis sold "AS IS" except free and clear of any mortgages or judgments liens. The sale is subject to confirmation by the
United States Bankruptcy Court for the Southern District of New York. Contact Auctioneer’s office for additional Terms
and Conditions of Sale. -

The Chapter 7 Trustee, Attorney for theTrustee, and the Auctioneer do not guarantee the accuracy of any of the descriptions
or any other information pertaining to the sale of this property. All prospective bidders are urged to do their own due
diligence prior to participating in this public auction sale.

DAVID R. MALTZ, DCA # 762794

Telephone (516) p 349-7022

Auction Calendar

Real Estate Sales

Home

http://www.ma1tzauctions.com/history/nirvana.htm I 4/4/2006
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Silverman Perlstein & Acampora LLP

Counsel to Kenneth P. Silverman, Esq., the Chapter 7 Trustee

100 Jericho Quadrangle, Suite 300

Jericho, New York 11753

Anthony C. Acampora, Esq. (ACA#O838)

Edward M. Flint, Esq. (EMF#7001)

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

AT BOWLING GREEN
__________________________________________________________________X

In re‘

Chapter 7
NIRVANA RESTAURANT, INC., Case No. 01-15653 (SMB)

Debtor.

__________________________________________________________________X

ORDER PURSUANT TO BANKRUPTCY CODE SECTION 363 AUTHORIZING AND
APPROVING THE TERMS AND CONDITIONS OF A MEMORANDUM FOR

THE SALE BY THE TRUSTEE TO DIPAK NONDI OF THE PENTHOUSE
CONDOMINIUM UNIT LOCATED AT30 CENTRAL PARK SOUTH,

NEW YORK CITY, INCLUDING ALL OF THE DEBTOR'S INTEREST
IN SAID REAL PROPERTY FREE AND CLEAR OF ALL LIENS,

CLAIMS AND ENCUMBRANCES, AND GRANTING RELATED RELIEF.

Upon consideration of the application (the "Application"), dated November 10, 2003, of

Kenneth P. Silverman, Esq., the Chapter 7 Trustee (the “Trustee") for the estate of Nirvana I

Restaurant, Inc. (the "Debtor"), by and through his counsel, Silverman Perlstein & Acampora

LLP, seeking the entry of an Order (a) approving sale procedures and form of notice for the sale

of the penthouse condominium unit located at 30 Central Park South, New York, New York (the

"Penthouse Unit") (b) approving stipulation between the Trustee and 30 Central Park South

Realty Company (“30 CPS”), and (c) fixing date for a hearing on the approval of the sale of the

Penthouse Unit (the “Hearing”) pursuant to Sections 105 and 363 of Title 11 of the United

States Code, as amended (the “Bankruptcy Code”), free and clear of all liens, claims and

encumbrances; and upon the objection to the Application of Shamsher Wadud, dated November

" 13, 2003, the objection to the Application of the employees of the Debtor, dated -November 17,

2003; and a hearing having been held on the Application on November 26, 2003, at which all

parties in interest were afforded on opportunity to be heard; and upon the Order of the Court,

EMFID150755v/F046712



entered on November 26, 2003 approving the Application, the sales procedures and the form of

notice of sale, and fixing the date for the hearing on approval of the sale of the Penthouse Unit

to the highest bidder (the “Sa|es Procedures Order’); and upon the Notice of Hearing to Confirm

Sale and Notice of Trustee’s Sale at Public Auction of Penthouse Condominium Unit, dated

January 9, 2004 (the “Sale and Sale Hearing Notice”); and upon the application of the Trustee

for entry of an Order approving shortened notice, a_ break—up fee with Joseph Pezza and

amended terms and conditions of sale (the “Terms and Break-Up Fee Application”), dated

January 30, 2004; and upon the Objection to the Terms and Break-Up Fee Application tilled

filed [SMB 2/11/04] by Shamsher Wadud, dated February 4, 2004; and a hearing having been

held on the Terms and Break-Up Fee Application on February 5, 2004, at which all parties in

interest were afforded an opportunity to be heard and at which Shamsher Wadud was

represented by counsel; and upon the Order-of the Court, dated February 5, 2004, approving
the Terms and Break-Up Fee Application (the “Terms Order”); and upon the hearing held on

February 10, 2004 to confirm the sale of the Penthouse Unit at public auction held at the

Courthouse on February 9, 2004, and

IT APPEARING , that this Court has jurisdiction to consider the Application, the Terms

and Break-Up Fee Application and the sale of the Penthouse Unit and relief requested therein

pursuant to 28 U.S.C. §§157 and 1334 and 11 U.S.C. § 363;

IT FURTHER APPEARING, that the Debtor holding sufficient interest in the Penthouse

Unit and the owner, 30 CPS, having consented to the sale of the Unit by the Trustee,‘and all

other parties interests being fully protected by transferring all liens, claims and encumbrances

on and to the Penthouse Unit to the proceeds of the sale, that there is grounds and cause for

the sale of the‘Penthouse Unit pursuant to 11 U.S.C. §,363(f); A

IT FURTHER APPEARING, that, prior to the auction on February 9, 2004, the Trustee

entered into an agreement with Joseph Pezza for the purchase and sale of the Penthouse Unit

for the price of $2,325,000, subject to higher and better offers, with a break—up fee in the amount



of $75,000 (THE “Break-Up Fee") payable to Pezza if the Trustee accepted an offer for the

Penthouse Unit forlmore than $2,425,000 form a party other than Peiza;

IT FURTHER APPEARING, that a public auction was held at the Courthouse on

February 9, 2004 (the “Auction"), at which time four (4) parties registered as bidders, and at

which appeared Shamsher Wadud and his attorney, Harris Leinwand;

IT FURTHER APPEARING, that the Auction was conducted by David R. Maltz & Co.,

lnc., the Court-approved real estate agent in compliance with and under the authority of the

Sales Procedure Order and the Terms Order;

IT FURTHER APPEARING, that at the conclusion of the Auction, the Trustee selected

Dipak Nandi (the “Buyer") as the highest bidder at a purchase price of $2,500,000 (the

“Purchase Price”) and Apollon Group LLC as the second highest bidder (the “Second Buyer”)

for a bid of $2,475,000 (the “Second Highest Price");

IT FURTHER APPEARING, that the Buyer and the Second Buyer have each executed a

Memorandum of Sale for the purchase and sale of the Penthouse Unit;

IT FURTHER APPEARING, that Sale and Sale Hearing Notice has been given in

accordance with the Sale Procedures Order issued by this Court and with Rule 2002 of the

Federal Rules of Bankruptcy Procedure with such notice specifically having been provided to: (i)

the Debtor; (.ii) the Office of the United States Trustee; (iii) the Debtors’ counsel; (iv) Shamsher

Wadud, Nirvana Cuisine, Inc. and Best Vista, lnc.; (v) no fewer than three attorneys who have

appeared on behalf of or represented Shamsher Wadud, Nirvana Cuisine, Inc. and Best Vista,

|nc., (vi) 30 Central Park South Realty Company; (vii) the Board of Managers of Central Park

South Medical Condominium; (viii) all creditors of the Debtor’s estate required to receive notice;

(ix) all federal, state and local taxing authorities; (x) all entities that have properly served and

filed a Notice of Appearance in the Debtors’ cases; and (xi) all parties that are believed to have

asserted an interest in the assets;

IT FURTHER APPEARING, that no other or further notices need be given;



IT FURTHER APPEARING, that service of the Sale and Sale Hearing Notice constitutes

good and sufficient notice as evidenced by the Affidavit of Service, dated January 9, 2004 and

filed with the Court;

IT FURTHER APPEARING, that

AND UPON the Application, the Sales Procedure Order, the Terms and Break-Up Fee

Application, the Terms Order, the Sale and Sale Hearing Notice, the consent of 30 CPS, the

record of the Hearing held before this Court on February 10, 2004 (the “Sale Hearing"), the

transcript of which is incorporated by reference herein and upon the evidence proffered or

presented at the Hearing, and after due deliberation having been had and no objections or other

responses having been filed to the Application and the Sale, and good and sufficient cause

having been shown.

IT IS HEREBY FOUND THAT ‘,

1) The Court has jurisdiction over the Application pursuant to 28 U.S.C. §§ 157 and

1334 and this matter is a core proceeding under 28 U.S.C. 157(b)(2)(A), (N). Venue of these

Chapter 7 cases and the Application in this district is proper under 28 U.S.C. §§1408 and 1409.

2) The statutory predicates for the relief sough in the Application are Sections

105(a), 363(b), (f), (m) and (n) of the Bankruptcy Code and Rules 2002, 9006, 9007, 9008 and

9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules").

3) Proper, timely, adequate and sufficient notice of the Application, of the Auction

and of the Sale Hearing and the transactions contemplated thereby has been provided in

accordance with Sections 102(1), 363(b) and (f) of the Bankruptcy Code and Bankruptcy Rules

2002 and 6004, 9006, 9007, 9008 and 9014, which notice adequately described the nature of

the Hearing and the relief requested in the Application and which notice was good and

sufficient, and appropriate under the particular circumstances and no other or further notice of

the Application, the Auction or the Sale Hearing and the transactions contemplated thereby, or

1 Findings of fact shall be construed as conclusions of law and conclusions of law shall
be construed as finding of fact when appropriate. 3;; Rule 7052 of the Federal
Rules of Bankruptcy Procedure.



of the entry of this Order is required.

4) A reasonable opportunity to object or be heard with respect to the Application

and the relief requested has been afforded to all interested persons and entities, including: (i)

the Debtor; (ii) the Office of the United States Trustee; (iii) the Debtors’ counsel; (iv) Shamsher

Wadud, Nirvana Cuisine, Inc. and Best Vista, |nc.; (v) no fewer than three attorneys who have

appeared on behalf of or represented Shamsher Wadud, Nirvana Cuisine, Inc. and Best Vista,

lnc., (vi) 30 Central Park South Realty Company; (vii) the Board of Managers of Central Park

South Medical Condominium; (viii) all creditors of the Debtor's estate required to receive notice;

(ix) all federal, state and local taxing authorities; (x) all entities that have properly served and

filed a Notice of Appearance in the Debtor's’ cases; and (xi) all parties that are believed to have

asserted an interest in the assets.

5) The Trustee has full power and authority to accept and enter into the Memoranda

of Sale and to consummate the transactions contemplated by the Memoranda of Sale.

6) No consents or approvals, other than the consent of 30 CPS and those expressly

provided for in the Memoranda of Sale or the Terms and Conditions of Sale, are required for the

Trustee to consummate the Memoranda of Sale.

7) The Trustee has advanced sound business justifications for seeking to sell the

Penthouse Unit under the Terms and Conditions of Sale approved in the Terms Order as

demonstrated at the Sale Hearing, and the Sale under those Terms and Conditions of Sale is a

reasonable exercise of the Trustee's business judgment.

8) The Memoranda of Sale were negotiated, proposed and entered into by the

Trustee and the Buyer and the Second Buyer without collusion, in good faith, and from arm's-

length bargaining positions. Neither the Trustee nor the Buyer nor the Second Buyer has

engaged in any conduct that would cause or permit the Memoranda of Sale to be avoided under

Section 363 (n) of the Bankruptcy Code.

9) The Buyer and the Second Buyer are each a good faith purchaser within the

meaning of Section 363(m) of the Bankruptcy Code and, as such, are entitled to all the

protections afforded thereby. The Buyer and the Second Buyer, as the case may be, will be

acting in good faith within the meaning of Section 363(m) of the Bankruptcy Code in closing the

5



transactions (the “Closing”) as contemplated by the Memorandum of Sale, the Terms and

Conditions of Sale, and this Order.

10) In the absence of a stay pending appeal, the Buyer or the Second Buyer, as the

case may be, will be acting in good faith pursuant to Section 363(m) of the Bankruptcy Code in

closing the transactions contemplated by the Memoranda of Sale any time on or after the entry

of this Order. A

11) The Terms and Conditions of the Sale of the Penthouse Unit including the total

consideration realized by the Debtor’s estate pursuant to the sale: (i) are fair and reasonable; (ii)

represents the highest and best offer for the Penthouse Unit; (iii) provides a greater recovery for

the Debtor’s’ creditors than would be provided by any other practical available alternative; and

(iv) constitutes fair consideration.

12) The sale and transactions contemplated by the Memoranda of Sale must be

approved and consummated promptly in order to preserve the value of the Penthouse Unit.

13) The transfer of the Penthouse Unit pursuant to the Memoranda of Sale and the

Terms and Conditions of Sale upon the Closing will: (i) be a legal, valid, and effective transfer of

interests in property of the Debtor’s estates, of 30 CPS and of all other parties claiming an

interest in or to the Penthouse Unit which is the subject of the Memoranda of Sale to the Buyer I

and to the Second Buyer, as the case may be, and (ii) vest the Buyer or the Second Buyer, as

the case may be, with good, marketable and insurable title to the Penthouse Unit free and clear

of any liens, claims and encumbrances and security interest of whatever kind or nature.

14) All of the provisions of this Order and the Memoranda of Sale and Terms and

Conditions of Sale are nonseverable and mutually dependent.

15) The Buyer and the Second Buyer would not have accepted and entered into the

Memoranda of Sale and would not consummate the Sale of the Penthouse Unit and the

transactions contemplated thereby, if the Sale of the Penthouse Unit were not free and clear of

claims, liens and encumbrances. T

16) The Trustee has not entered into any other agreements with any other person or

entity, except the Buyer and the Second Buyer, under which he has granted any rights in the

Penthouse Unit.



17) Upon entry of this Order, the Trustee shall have full power and authority to

transfer all rights in and to the Penthouse Unit with the consent of 30 CPS for the Trustee to

sell.

18) To the Trustee's actual knowledge, no action, suit or proceeding (including any

proceeding over which this Court has jurisdiction under 28 U.S.C §157(b) and (c) brought by

any governmental entity to alter, enjoin, restrain or prohibit, or that would be reasonably likely to

prevent or make illegal the transactions contemplated under the Memoranda of Sale is pending.

19) To the Trustee's actual knowledge, no governmental entity has issued any order,

decree or ruling and there is no statute, rule or regulation that restrains, enjoins or prohibits the »

consummation of the transactions contemplated under the Memoranda of Sale.

20) The Trustee has demonstrated that it is an exercise of his sound business

judgment and in the best interests of the Debtors, their estates, and their creditors to

consummate the transactions contemplated in the Memoranda of Sale.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

1) The Application is hereby granted to the extent indicated [SMB

2/11/04].

2) All objections to the Application or the relief requested therein, and to the Sale of

the Penthouse Unit, if any, that have not been withdrawn, waived, or settled, and all

reservations of rights included therein, are overruled.

3) The terms of the Memoranda of Sale are approved, and the execution of the

Memoranda of Sale is ratified and approved and the Trustee be, and hereby is, authorized,

empowered and directed to sell the Penthouse Unit at a closing (the “Closing”) that shall take

place no later than February 27, 2004 (the “Closing Date”) at the office of the Trustee’s

attorneys and enter into, and to perform his obligations under the Memoranda of Sale and to

take such actions, expend such funds, execute such documents and do such things as are

necessary to effectuate the terms of the Memoranda of Sale including the execution of all

documents, instruments and papers necessary and appropriate to effectuate, implement and



consummate the transactions contemplated by the Memoranda of Sale.

4) Time shall be of the essence against the Buyer and the Second Buyer with

respect to the Closing Date, andbthe Trustee is authorized and directed to take such

steps as necessary and as contemplated by the Terms and Conditions of Sale to

complete the Sale of the Penthouse Unit on or before February 27, 2004.

5) At the Closing, the Trustee is authorized and directed to pay the Break-Up Fee to

Joseph Pezza.

6) The Trustee is, pursuant to Section 363(b) and (f) of the Bankruptcy Code,

authorized, empowered and directed to transfer the Penthouse Unit, as more particularly set

forth in the Memoranda of Sale, to the Buyer, or to the Second Buyer, free and clear of any and

all liens, claims, encumbrances and security interests of whatever kind or nature, (the “Liens"),

with such Liens to attach to the proceeds of sale _in the same extent and priority as they existed

on the filing date of these bankruptcy cases.

7) All provisions of the Memoranda of Sale and the Terms and Conditions of Sale

providing for payment and disposition of the Purchase Price (as defined in the Terms and

Conditions of Sale and the Memoranda of Sale) paid under the Memoranda of Sale, are

deemed incorporated hereby and shall have the same force and effect as if restated in full

herein.

8) All persons and entities, including, but not limited to, all debt security holders,

equity security holders, governmental, tax, and regulatory authorities, lenders, trade and other

creditors, holding claims of any kind and nature arising prior to the Closing or relating to acts

occurring prior to the Closing, and whether imposed by agreement, understanding, law, equity

or othen/vise against the Debtor or the Penthouse Unit (whether legal or equitable, secured or

unsecured, matured or unmatured, contingent or noncontingent, senior or subordinated), arising

‘ on or before the Closing _(as defined in the Memoranda of Sale), or out of, under, in connection

with, or in any way relating to, events occurring prior to the Closing, with respect to the Assets,



hereby are forever barred, estopped, and pennanently enjoined from asserting such claims of

any kind and nature against the Buyer or the Second Buyer, as the case may be, or its

successors or assigns.

9) The terms and provisions of the Memoranda of Sale and the Terms and

Conditions of Sale, together with the terms and provisions of this Order, shall be binding in-all

respeets [SMB 2/11/04] upon, and shall inure to the benefit of, the Trustee and the Buyer, or the

Second Buyer, as the case may be, and their respective affiliates, successors and assigns, and

shall be binding inall-respects [SMB 2/11/04] upon any affected third parties, and all persons

asserting a claim against or interest in the Debtor’s estate or of the Penthouse unit to be sold to

the Buyer or such Second Buyer pursuant to the Memoranda of Sale.

10) This Court retains exclusive jurisdiction to interpret, construe and enforce the

provisions of the Memorandalof Sale, the Terms and Conditions of Sale and this Order,

provided, however, that, in the event this Court abstains from exercising or declines to exercise

jurisdiction with respect to any matter provided for in this clause or is without jurisdiction, such

abstention, refusal or lack ofjurisdiction shall have no effect upon and shall not control, prohibit

or limit the exercise ofjurisdiction of any other court having competent jurisdiction with respect

to any such matter.

11) The failure specifically to include any particular provisions of the Memoranda of

Sale or the Terms and Conditions of Sale in this Order shall not diminish or impair the

effectiveness of such provisions, it being the intent of the Court that the Memoranda of Sale be

authorized and approved in its entirety.

12) The Trustee is authorized and empowered to expend such funds, execute and

deliver any and all documents as reasonably necessary to implement the terms of the

Application and this Order. I

13) The Buyer and the Second Buyer have acted in good faith and will, as the case

may be, acquire the Penthouse Unit pursuant to the Memoranda of Sale in good faith within the



meaning of Section 363(m) of the Bankruptcy Code.

14) To .the extent that any secured creditor holds a valid perfected first priority lien

against the Assets, such parties rights under 11 U.S.C. §363(k) are preserved.

15) This Court hereby orders that the ten-day stays provided for in Rules 6004(g)

and 6006(d) of Bankruptcy Rules shall not be in effect with respect to the Sale and other

transactions contemplated thereby, and pursuant to Rule 7062 of the Bankruptcy Rules this

Order shall be effective and enforceable immediately upon entry. Any party objecting to this

Sale Order must exercise due diligence in filing an appeal and pursuing a stay or risk its appeal

being foreclosed as moot.

Dated: February 11, 2004
New York, New York

/s/ Stuart M. Bernstein

Honorable Stuart M. Bernstein

Chief United States Bankruptcy Judge
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Silverman Perlstein & Acampora LLP Hearing Date: March 15, 2004

Counsel to Kenneth P. Silverman, Esq., Time; 9:59 a_m_

the Chapter 7 Trustee

100 Jericho Quadrangle, Suite 300
Jericho, New York 11753

Anthony C. Acampora, Esq. (ACA#0838)

Edward M. Flint, Esq. (EMF#7001)

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

AT BOWLING GREEN
----....-_-_-----___-___..-_______________________________,__________X

In re:

Chapter 7

NIRVANA RESTAURANT, INC., Case No. 01-15653 (SMB)

Debtor.

--._-__.__-__-___-________..--__________________.__-______.____x

APPLICATION IN SUPPORT OF ENTRY OF

(A) AN ORDER TO SHOW CAUSE (B) AN ORDER VACATING
NOTICES OF PENDANCY AND FIXING NOTICE

OF HEARING ON TRUSTEE’S APPLICATION FOR

CONTEMPT SANCTIONS AGAINST SCOTT P. STRONG, ESQ.

AND SHAMSHER WADUD, (C) AN ORDER HOLD SCOTT P. STRONG, ESQ.
AND SHAMSHER WADUD IN CONTEMPT FOR WILLFUL VIOLATIONS

OF THE AUTOMATIC STAY AND (E) AN ORDER GRANTING SUCH
OTHER AND FURTHER RELIEF AS THE COURT DEEMS APPROPRIATE

TO: THE HONORABLE STUART M. BERNSTEIN

CHIEF UNITED STATES BANKRUPTCY JUDGE

Kenneth P. Silverman, the Chapter 7 Trustee (the “Trustee") of Nirvana Restaurant, Inc.

(the llDebtor@), through his attorneys, Silverman Perlstein & Acampora LLP, by the instant

Application (the llApplication@), seeks the entry of (I) an Order to show cause directing Scott P.

Strong, Esq., Nirvana Cuisine, Inc. (“Cuisine") and Shamsher Wadud (“Wadud”) to show cause

on March 15, 2004 at 9:59 a.m. why an order should not be entered vacating the Notices of

Pendency filed on March 10, 2004 by Strong, as attorney for Cuisine, and Wadud, pro se, (ll) an

Order vacating the Notices of Pendency and fixing notice of hearing on the Trustee's

application, pursuant to sections 105 and 362 of the Bankruptcy Code and Rule 9011 of the
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Federal Rules of Bankruptcy Procedure, for an Order holding Strong and Wadud in contempt for

willful violations of the automatic stay, (Ill) an Order holding Strong and Wadud in contempt for

willful violations of the automatic stay and (IV) an Order granting such other and further relief as

the ‘Court may deem appropriate, and respectfully sets forth and represents as follows:

1. ‘ The present Application is made on extremely short notice as a result of the

improper,» illegal and void notices of pendency (the “Notices of Pendency") filed on March 10,

2004, by Cuisine, by its attorney, Scott P. Strong, Esq. and by Wadud, pro se.‘ Copies of the

Notices of Pendency are attached hereto as Exhibit 1. The Notices of Pendency were expressly -

filed against the penthouse condominium unit at 30 Central Park South, New York, New York

(the “Penthouse Unit") with the Clerk of the City of New York. The effect of the filing of the

Notices of Pendency is to create the impression of a lien or cloud on title of the Penthouse Unit

on the eve of the closing of the sale of the Penthouse Unit, which is scheduled on Monday,

March 15,2004, pursuant to an Order (the “Sale. Order’) entered by the Court on February 11,

ZQO4. A copy of the Sale Order is attached hereto as Exhibit 2. Unless the relief sought herein

vacating the Notices of Pendency is granted by noon on Monday, March 15, 2004, the estate

may forever lose the benefits obtained in the long process leading up to the sale of the

Penthouse Unit. Under the circumstances, the Notices of Pendency are nothing less than crude

and unlawful attempts to abort the closing of the sale of the Penthouse Unit. Those efforts by

Strong and Wadud constitute willful violations of the automatic stay and the Court’s Sale Order

that warrant immediate vacatur of the Notices of Pendency and that are punishable by

contempt.

1 JURISDICTION

2. This Court has jurisdiction over this Application pursuant to 28 U.S.C. '. ' 157 and
 

1 Although Wadud filed his Notice of Pendency “Pro Se," Strong is Wadud’s attorney of record in this case, having
filed an answer to the complaint on Wadud’s behalf in Silverman v. Nirvana Cuisine, lnc., et al., adv. Proc. No. 03-
09637. No Order has been, or sought, relieving Strong of his duties as Wadud’s counsel. The Notices of Pendency
were filed under the adversary proceeding caption.
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1334 and the Standing Order of Referral of Cases to Bankruptcy Judges entered by the United

States District Court for the Southern District of New York. Venue of this case and the

Application is proper in this district pursuant to 28 U.S.C. ' ' 1408 and 1409. The statutory

predicates for the relief sought herein’ are 11 U.S.C. ' ' 105 and 362, and Rules 9006(c)(1), 9011

and 9014 of the Federal Rules of Bankruptcy Procedure.

BACKGROUND

3. On November 6, 2001 (the "Filing Date"), the Debtor filed a voluntary petition for

reorganization in accordance with Chapter 11 of the Bankruptcy Code with the United States

Bankruptcy Court for the Southern District of New York (the llCourt@).

4. Thereafter, by Order of the Court dated July 17, 2003, this case was converted to

a_Chapter 7 liquidation proceeding. By Notice of Appointment dated July 24, 2003, Kenneth P.

Silverman, Esq., was appointed the interim Chapter 7 Trustee of the estate, and has since

qualified, and is acting as permanent Trustee.

5. On or about July 18, 1995, Rooftop Restaurant, lnc., as buyer (“Rooftop”), and

30 Central Park South Realty Co. (“30 CPS”), as seller, entered into a purchase agreement (the

“Contract") for the Penthouse Unit. The purchase price under the Contract is $1,725,000 (the

“Purchase Price").

6. By assignment dated March 7, 1997, the Contract was assigned to the Debtor.

Thereafter, the Debtor assigned the Contract to Cuisine in 1999. The Trustee's analysis of the

Debtor's books and records reveals that (a) between July 18, 1995, and April 2003, the Debtor

paid to 30 CPS approximately $638,220 on account as “contract down payments” credited

against the Purchase Price (the “Down Payments”) and (b) the Debtor received no

consideration for the assignment of the Contract to Cuisine or for the Down Payments.

7. By its terms, as extended by 30 CPS from time to time, the Contract was to

expire on December 30, 2003. The Trustee and 30 CPS entered into two Stipulations the
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effect of which is (a) 30 CPS.consents to the sale of the Penthouse Unit under section 363 of

the Bankruptcy Code and (b) the time to close on the sale of the Penthouse Unit and the

Contract is extended until March 15, 2004. If the closing of the sale of the Penthouse Unit does

not occur on or before March 15, 2004, the estate will lose the value of its interest in the 1995

Contract and the Penthouse Unit. The Stipulations between 30 CPS and the Trustee have been

approved by the Court over the objections of Cuisine and Wadud.

8. The Trustee has asserted that the Contract is property of the Debtor's estate or,

alternatively, that the Down Payments are fraudulent transfers avoidable and recoverable by the

Trustee. Accordingly, the Trustee has commenced an adversary proceeding against Cuisine,

Best Vista, Inc. (“Best"), Wadud, 30 CPS and Blenheim Realty, Ltd. (“Blenheim”)2 seeking

judgment, inter alia, declaring that the Contract is property of the Debtor’s estate and awarding

the Trustee recovery of the Down Payments from the Defendants. Adversary Proceeding No.

03-09637 (SMB) (the “Adversary Proceeding”). On November 3, 2003, Wadud, Cuisine and

Best, by their counsel, Strong, served an answer by facsimile.

9. The Trustee and 30 CPS have agreed to sell the Property and the Trustee's

rights in and to the Contract, with all claims and liens, including all claims and liens of Wadud

and Cuisine, to attach to the proceeds of the sale, subject to further order of the Court.

10. Subsequently, the Court (a) approved a break-up fee payable to Joseph Pezza,

who had executed an agreement to purchase the Penthouse Unit for $2,300,000 cash, and (b)

fixed February 9, 2004 as the date for the auction of the Penthouse Unit.

11. The auction was conducted at the Courthouse on February 9, 2004. At the

auction, attended by Wadud and certain financial associates of Wadud, Dipak Nandi was the

highest bidder. On February 11, 2004, the Court entered the Sale Order confirming and

2 Blenheim is the agent for 30 CPS and, the Trustee believes, the initial transferee of some of the Down Paym ents.
As part of the Stipulation extending the time to close of the Contract and the sale of the Penthouse Unit, the Trustee
settled his claims against 30 CPS and Blenheim and agreed to dismiss the adversary proceeding only as to them .
Upon approval ofthe Stipulation, the adversary proceeding was dismissed as to 30 CPS and Blenheim.
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approving the results of the auction.

12. At every step of the way, Wadud and Cuisine have appeared and participated in

the proceedings. Wadud and Cuisine objected to the entry of the Order, dated November 26,

2004, approving the sales procedures in connection with the auction. The sales procedure

order was entered over their objections. Docket nos. 142, 155 and 156. Wadud and Cuisine,

by its counsel, Harris P. Leinwand, objected to the amended terms and conditions of sale and

the break-up fee payable to Pezza as the stalking horse. Docket nos. 194 and 205. Wadud

and his counsel, Leinwand, appeared at the hearing on the motion _for approval of the amended

terms and conditions of sale and the break-up fee payable to Pezza as the stalking horse.

Wadud, and his putative financiers, were present at the auction on February 9, 2004, but did not

bid. Wadud objected to the entry of the Sale Order, docket no. 203, and filed a notice of appeal

from the Sale Order, docket no. 202. I Significantly, neither Wadud nor Cuisine moved for a stay

of the Sale Order pending appeal. Of course had such a motion have been filed, they would

have been required to post an appropriate bond. Instead, Wadud and Cuisine seek the benefits

of a stay, i.e., aborting of the sale closing, through the illegal and improper device of Notices of

Pendency filed in clear violation of the automatic stay and the Sale Order.

13. Pursuant to the Sale Order, decretal paragraph 6,

“The Trustee is, pursuant to Section 363 (b) and (f) of the Bankruptcy Code,

authorized, empowered and directed to transfer the Penthouse Unit to the

Buyer free and clear of any and all liens, claims, encumbrances and security
interests of whatever kind or nature (the “Liens”), with all such Liens to attach to

the proceeds of sale in the same extent and priority as they existed on the filing

date....” (Emphasis added.)

14. What ever claims Wadud and Cuisine believe are represented by the Notices of

Pendency are clearly covered and protected by Paragraph 6 of the Sale Order. Assuming the

closing takes place, under Paragraph 6 of the Sale Order, Wadud and Cuisine would have the

same rights after the closing as before. The only purpose of the Notices of Pendency,

therefore, can be to cloud title and abort the closing.
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15. As the Court, Wadud and Cuisine are aware, if the closing does not take place

on March 15, 2004, the Trustee’s right to close on the sale will be forfeited and 30 CPS will reap .

a windfall. Indeed, the Trustee calculates that, after payments to 30 CPS, and its agent, and the

fee of the broker, the net proceeds, subject to further order of the Court may be as high as

$1,000,000. This benefit will be forever lost if Wadud, Cuisine and Strong are successful in their

scheme to abort the closing on March 15,2004.

16. Moreover, because the filing of the Notices of Pendency constitutes an action to

create or perfect a lien on, or to exercise control over, property in which the estate has an

interest, i.e., the Contract for sale of the Penthouse Unit and the Penthouse Unit, the filing of the

Notices of Pendency constitute violations of the automatic stay, 11 U.S.C. §§362 (a)(3) and (4),

which are void ab initio. 0

17. I Accordingly, the Trustee is entitled to entry of Orders (a) directing Scott P.

Strong, Esq., Cuisine and Wadud to_ show cause on March 15, 2004 at 9:59 a.m. why an order

should not be entered vacating the Notices of Pendency filed on March 10, 2004 by Strong, as

attorney for Cuisine, and Wadud, pro se, (b) an Order vacating the Notices of Pendency and

fixing notice of hearing on the Trustee's application, pursuant to sections 105 and 362 of the

Bankruptcy Code and Rule 9011 of the Federal Rules of Bankruptcy Procedure, for an Order

holding Strong and Wadud in contempt for willful violations of the automatic stay, (d) an Order

holding Strong and Wadud in contempt for willful violations of the automatic stay and imposing

sanctions and (e) granting such other and further relief as the Court may deem appropriate.

RELIEF REQUESTED

A. The Trustee ls Entitled to An Order

Vacating the Notices of Pendency

18. Section 105(a) of the Bankruptcy Code authorizes the Court to "issue any order,

process, orjudgment that is necessary or appropriate to carry out the provisions of this title." 11

U.S.C. §105(a). Section 105(a) has been interpreted to give the bankruptcy courts broad
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authority in bankruptcy cases. United States v. Energy Resources, Co., 495 U.S. 545, 110

S.Ct. 2139, 109 L.Ed.2d 580 (1990). The primary limitation on the power granted to the Court

under section 105(a) is that the exercise of the power granted not violate any express provisions

of the Bankruptcy Code. Barbieri v. RAJ Acquisition Corp. (In re Barbieri), 199 F.3d 616 (2d Cir.

1999). 1

19. It is well settled law that an act in violation of the automatic stay is void, not

voidable. Eastern Refractories Co. v. Forty Eight Insulations, Inc., 157 F.3d 169 (2d Cir. 1998).

As such, the Notices of Pendency have no legal effect at all, but serve only to cloud issues

concerning the closing of the sale and, Wadud hopes, to abort the closing entirely. As

demonstrated above, the interests of Wadud and Cuisine are fully protected by the transfer of

their claims to the proceeds of the sale.

20. Accordingly, the Trustee has demonstrated ample cause for entry of an

emergency Order under Section 105(a) of the Bankruptcy Code vacating the Notices of

Pendency.

B. The Trustee ls Entitled to Entry of an Order
Fixing a Hearing Date and Briefing Schedule

On the Trustee’s Application for an Order

Finding Contemgt and Awarding Sanctions

21. The Trustee requests that the Court fix a hearing date and a briefing schedule for

the Trustee’s Application, pursuant to Section 105(a) of the Bankruptcy Code and Rule 9011 of

the Federal Rules of Bankruptcy Procedure, for an Order finding Wadud and Strong in contempt

of Court for violation of Rule 9011, the automatic stay and the Sale Order, and imposing

sanctions. This application is without prejudice to the Trustee’s right to seek damages for, inter

alia, tortuous interference and slander of title, if, as a result of the Notices of Pendency, the

Trustee is unable to close the sale of the Penthouse Unit.

22. The Trustee suggests that all parties be afforded sufficient time to submit

documentary evidence and briefs, prior to an evidentiary hearing on this prong of the

EMF/D153633v/F046712 7



Application.

23. The Trustee respectfully submits that because of the emergency nature of this

Application, and the fact that there are no novel or unsettled issues of law, the requirement for

the filing of a memorandum of law with the Application be waived.

24. No prior" request for the relief sought herein has been made to this or to any other

court. I

WHEREFORE, the Trustee prays for entry of (I) the annexed Order to Show Cause

directing Scott P. Strong, Esq., Cuisine and Wadud to show cause on March 15, 2004 at 9:59

a.m. why an order should not be entered vacating the Notices of Pendency filed on March 10,

2004 by Strong, as attorney for Cuisine, and Wadud, pro se, and (II) an Order, substantially in

the form attached hereto as Exhibit 3, vacating the Notices of Pendency, and fixing notice of

hearing on the Trustee’s application, pursuant to sections 105 and 362 of the Bankruptcy Code

and Rule 9011 of the Federal Rules of Bankruptcy Procedure, for an Order holding Strong and

Wadud in contempt for willful violations of the automatic stay, and granting such other and

further relief as the Court may deem appropriate.

Dated: Jericho, New York

March 12, 2004 Silverman Perlstein & Acampora LLP
Attorneys for Plaintiff Kenneth P. Silverman, Esq., Chapter
7 Trustee of the estate of Nirvana Restaurant, Inc.

By: /s/ Edward M. Flint
Edward M. Flint, Esq. (EMF#7001)
100 Jericho Quadrangle, Suite 300

Jericho, New York 11753

(516) 479-6300
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United States Bankruptcy Court
Southern District of New York ‘VOLUNTARY PETITION

Name of Debtor - (If individual, enter Last, First. Middle): Name of Joint Debtor (Spousal (Last. First. Middle):

NIRVANA RESTAURANT INC.
None

All Other Names used bv the Debtor in the last 6 vears
(Include mamad' maiden, and trade names All Other Names used bv the Joint Debtor in the last 6 vears(include married, maiden, and trade names):

None

Soc. Sec./Tax l.D. No. (if more than one, state all): soc. Sec.ITax Lo. No. (it more than one, stage an);

Street Address of Debtor (No. 8. Street, city, State & Zip Code):

40 CENTRAL PARK SOUTH, 2A

NEW YORK, NY 10019

County of Residence or of the New York county of Residence or of thePrincipal Place of Business: Principal Place of Business:

Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):

Street Address of Joint Debtor (No. & street, City. State & Zip Code):

Attorney for Debtor:
Scott L. Lanin, Esq.
Lanin & Associates
60 East 42nd St.
Suite 5101

New York, NY l0l65
""‘”'1““"“‘.”““”“““"‘."”“~~'~v**n~’~x-:~:*s:":‘“*““‘“:”“’““‘T‘“""“"’;"T'”f’i*""‘T‘"’Z?7¥‘T““¢“fT"”7"‘“° x V , . "-31,, . ., », st“ 5». y

1 Information Regarding ‘the Debtor (Check the Applicablerfioxes)
Venue (Check any applicable box) ,

Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately preceding the
date of this petition or for a longer part of such 180 days than in any other District.

D There is a bankruptcy case concerning debtor's affiliate, general partner. or partnership pending in this District.

Location of Principal Assets of Business Debtor:
(if different from address listed above)

Chapter or Section of Bankruptcy Code Under Which
the Petition is Filed (Check one box)

Type of Debtor (Check all boxes that apply)

E] lndividual(s) [3 Railroad

Corporation D Stockbroker D Chapter7 Chapter 11
D Partnership D Commodity Broke U Chapter 9 E] Chapter 12

D Other E] Sec. 304 - Case Ancillary to Foreign Proceeding

D Chapter 13

Nature of Debt (Check one box) Filing Fee (Check one box)

Business

Chapter 11 Small Business (Check all boxes that apply)

D Debtor is a small business as defined in 11 U.S.C. § 101.

D Consumer/Non-Business Filingfeeattached

D Filing fee to be paid in installments. (Applicable to individuals only.)
Must attach signed application for the court's consideration certifying
that the debtor is unable to pay fee except in installments. Rule
1006(b). See Official Form No. 3

THIS SPACE FOR COURT USE ONLY

StatisticallAdrninistrative information (Estimates only)

D Debtor estimates that funds will be available for distribution to unsecured creditors.
Q Debtor estimates that, after any exempt property is excluded and administrative

expenses paid, there will be no funds available for distribution to unsecured

Esfimatgd Number of credifofs 1-15 50-99 100-199 200-999 1000-0V6!

l:l El El U
Estimated Assets

$010 $50,001 to $100.001 to $500,001 to 31,000,001 t($10.000.001 to $50,000,001 to More than
550.000 $100,000 $500,000 $1 million $10 million $50 million $100 million $100 million

El III B El Li C] D
Estimated Debts

$010 $50,001 to $100,001 to $500,001 to $1,000,001 lo$10,000.001 to $50.000.001 to More than
$50,000 $100,000 $500,000 $1 million $10 million $50 million $100 million $100 million

El El El L’! D E El El
Prepared using Bankruptcv Plus® bv Cornerstone Computer Group lnc.. Bellingham. Washington (800) 397-8238

 



 
 
 

 

 

  

 
 

  
 
 

 

 
 

 
 

Name of Debtor(s):
NIRVANA RESTAURANT INC.

Voluntary Petition

(This page must be completed and filed in every case).
- , ;~»_ 5 ‘A, ‘V.

PFor7Banki'.u‘ptcy_Oaeeflled-Wlthln Lest6Years(lfmorejthanaone.~attach,addItionalsheets) .

 
L°Cafi°n Case Number Date Filed

Where Filed: None “

h . fending-Bankruptcy Case.Eiled,'By Any.$pouse,.Par_tne;:6tAftlllat_5;D“L‘!"l_i‘l£Defib¢9V.f('7 morethanpng,.§3tach,5dduionai sheet) .; G .Name of Debtor page Filed
   

Case Number
None

Relationship

 ’ SIGNATURES *’ ~ I I . .
Signature of Debtor (CorporationlPartnership)

I declare under penalty of perjury that the information provided in this petition is
true and correct. and that I have been authorized to file this petition on behalf of the
debtor.

The debtor requests relief in accordance with the chapter of title 11, United States
Code. specified in this petition.

X /s/SHAMSHER WADUD
Signature of Authorized Individual

Signature(s) of Debtor(s) (Individual/Joint)
I declare under penalty of perjury that the information provided in this
petition is true and correct.
(If petitioner is an individual whose debts are primarily consumer debts
and has chosen to file under chapter 7) I am aware that I may proceed
under chapter 7, 11, 12 and 13 of title 11. United States Code, understand
the relief available under each such chapter. and choose to proceed
nnrlnr rshanter 7

I request relief in accordance with the chapter of title 11, United States
Code, specified in this petition.

X

X

 
 

 
 
 
 

 
 

 

  
 
 

 
 

 
 

    
SHAMSHER WADUD 0
Printed Name of Authorized Individual

  

Signature of Debtor

 

 
 

PRESIDENT
Title of Authorized Individual
 

  
  

 
 
 

Signature of Joint Debtor
 

   Telephone Number (If not represented bv attornevi
November 6. 2001

Date Date
  

 
 

 

 Signature of Attorney

X /s/Scott L. Lanin, Esq.
Signature of Attorney for Debtor(s)

Scott L. Lanin, Esq. SLL-2269
Printed Name of Attorney for Debtor(s)

Signature of Non-Attomey Petition Preparer

 

 
 

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I
prepared this document for compensation, and that I have provided the debtor with
a copy of this document.

 

  

 

Printed or Typed Name of Bankruptcy Petition Preparer
 
 
  

Lanin & Associates

Firm Name

60 East 42nd St.

Suite 5101

New York, NY 10165
Address

(212) 949-1560 (212) 949-1572

Telephone Number Fax Number

November 6, 2001
Date

   
 

 
  

 

Social Security Number

 

  
 

Address Felephone Number  
 

 
 

 

Names and Social Security numbers of all other individuals who prepared or
assisted in preparing this document: 

 

  
 
 

 
 
 

Exhibit A

(To be completed if debtor is required to file periodic reports (e.g., forms
10K and 100) with the Securities and Exchange Commission pursuant to
Section 13 or 15(d) of the Securities Exchange Act of 1934 and is
requesting relief under chapter 11.)

  

 
 

 

 
 

If more than one person prepared this document, attach additional signed
sheets conforming to the appropriate official form for each person.

D Exhibit A is attached and made a part of this petition
Exhibit B

(To be completed if debtor is an individual whose debts are primarily
consumer debts)
I, the attorney for the petitioner named in the foregoing petition, declare
that l have informed the petitioner that [he or she] may proceed under
chapter 7, 11, 12, or 13 of title 11, United States Code, and have
explained the relief available under each such chapter.

 
 

  

 

 
 

  

X 

Signature of Bankruptcy Petition Preparer

 

 
 

 
 

 
Date

   

 
  

 
 

. A bankruptcy petition preparer's failure to comply with the provisions of title 11
X /S/Scam L‘ Lawn‘ Esq November 6' 2001 and the Federal Rules of Bankruptcy Procedure may result in fines or

Signature ofmtorneyior Debtor(s) page imprisonment or both 11 U.S.C. § 110; 18 U.S.C. § 156.
Prepared using Bankruptcy PIus® by Cornerstone Computer Group Inc, Bellingham, Washington (800) 397-8238

 

 



In re: NIRVANA RESTAURANT INC. Case No.

Chapter 11

Debtor

SCHEDULE A - REAL PROPERTY

Except as directed below, list all real property In which the debtor has any legal, equitable, or future interest. including all property owned as e co-tenant. community property, or in which the
debtor has a lite estate. Include any property in which the debtor holds rights and powers exercisable tor the debtor's own benefit. It the debtor is married. state whether husband, wife, or both own
the urooertv bv placing an ‘H.’ ‘W.’ “J.” or ‘C’ in the column labeled “Hus.. Wile. Joint. or Comm.” If the debtor holds no interest in real propertv, write ‘None’ under ‘Description and Location of
Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G — Executory Contracts and Unexpired L
If an entity claims to have a lien or hold a secured interest in any property, state the amount of the secured claim. See Schedule D. It no entity claims to hold a secured interest in the property,
write ‘None’ in the column labeled ‘Amount of Secured Claim.‘
If the debtor is an individual or it a Joint petition is filed. state the amount of any exemption claimed in the property only in Schedule C - Property Claimed

DESCRIPTION AND LOCATION OF PROPERTY NATURE OF DEBTOR'S CURRENT MARKET AMOUNT OF
INTEREST IN PROPERTY WIFE, VALUE OF DEBTOR'S SECURED CLAIM

' INTEREST IN
PROPERTY WITHOUT

DEDUCTING ANY
SECURED CLAIM OR 

0 continuation sheet(s) attach



In re: NIRVANA RESTAURANT INC.

Case No.

Chapter 11

SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS

Debtor

State the name. mailing address, including zip code, and account number. If any. ct all entities holding claims secured by property of the debtor as of the date of filing of the petition. List
creditors holding all types of secured interests such as judgment liens, garnishments, statutory liens. mortgages. deeds of trust, and other security interests. List creditors in alphabetical order to the
extent practicable. It all secured creditors will not fit on this cape. use the continuation sheet provided.
If any entity other than a spouse in a joint case may be Jointly liable on a claim. place an 'X" in the column labeled "Codebtor," include the entity on the appropriate schedule of creditors. and
complete Schedule H — Codebtors. If ajoint petition is filed. state whether husband, wife, both of them. or the marital community may be liable on each claim by placing an “H." “W.” “J,” or “C” inthe rnluru-In Inhaled "I-Inc Iltliha Inint or Pnmm '
If the claim is contingent, place an ‘X’ in the column labeled ‘Contingent.’ If the claim is unliquidated, place an 'X' in the column labeled 'Unliquidated." If the claim is disputed, place an
"X" in the column labeled ‘Disputed.’ (You may need to place an ‘X’ in more than one of these three columns.)
Report the total of all claims listed on this schedule in the box labeled "Total' on the last sheet of the completed schedule. Report this total also on the Summary of Sch

E Check this box if debtor has no creditors holding secured claims to report on this Schedule D.

CRED|TOR'S NAME AND MAIUNG ADDRESS INCLUDING
ZIP CODE

DATE CLAIM WAS INCURRED, NATURE OF IJEN.
AND DESCRIPTION AND MARKET VALUE OF

PROPERTY SUBJECT TO LIEN

AMOUNT OF UNSECURED
CLAIM WITHOUT PORTION OF

DEJUCTING CLAIM
VALUE OF

cm I rm’-‘runno-Iarnaoo
C U
0 N
N L
T I
I O
N U
G I
E D
N A
T T

E

(Total of this page) subtotal => $0.00

1 continuation sheet(s) attach T°'“' ‘:9 N/A



In re: NIRVANA RESTAURANT INC.

Case No.

Chapter 11

SCHEDULE D,- CREDITORS HOLDING SECURED CLAIMS

Debtor

(Continuation Sheet)

CREDITOR'S NAME AND MAIUNG ADDRESS INCLUDING
ZIP CODE

DATE CLAIM WAS INCURRED, NATURE OF l.IEN,
AND DESCRIPTION AND MARKET VALUE OF

PROPERTY SUKIECT TO LIEN

AMOUNT OF UNSECURED
CLAIM WITHOUT PORTION OF

DEDUC'I1NG (‘J N"
VALUE OFPfll I ATEDAIfio-IUHIUOO UNI-IC"UID-U

C U
0 N
N L
T I
I O
N U
G I
E D
N A
T T

E 

ffotaiofihls page) Subtotal I: 50.00

0 continuation sheet(s) attach 1”" :9 $030



Inre:

NIRVANA RESTAURANT INC.

Debtor

UNITED STATES BANKRUPTCY COURT

Southern District of New York

Chapter 1 1
Case Number:

Disclosure of Compensation of Attorney for Debtor

Pursuant to 11 U.S.C. § 329(a) and Bankruptcy Rule 2016(b), I certify that I am the attorney for the above—named debtor(s) and that
compensation paid to me within one year before the filing of the petition in bankruptcy, or agreed to be paid to me, for services rendered or

to be rendered on behalf of the debtor(s) in contemplation of or in connection with the bankruptcy case is as follows:
For legal services, I have agreed to accept........................................................... .. $4,170.00

Prior to the filing of this statement I have received.............................................. .. $4,170.00
Balance Due.......................................................................................................... .. $0.00

The somce of the compensation paid to me was:

[X] Debtor [ ] Other (specify)

The source of compensation to be paid to me is:

[X] Debtor[ ] Other (specify)

[X] I have not agreed to share the above-disclosed compensation with any other person unless they are members and associates of my
law firm

In return for the above fee, I have agreed to render legal service for all aspects of the bankruptcy case, including:

a. Analysis of the debtor's financial situation, and rendering advice to the debtor in determining whether to file a petition in

bankruptcy;

. Preparation and filing of any petition, schedules, statement of affairs and plan which may be required;

c. Representation of the debtor at the meeting of creditors and confirmation hearing, and any adjourned hearings thereof;

d. Other:

By agreement with the debtor(s), the above-disclosed fee does not include the following services:

CERTIFICATION

I certify that the foregoing is a complete statement of any agreement or arrangement for payment to me for representation of the debtor(s) in this
bankruptcy proceeding.
Date:

1 1-06-01 /s/Scott L. Lanin, Esg.
Signature of Attomey

Scott L. Lanin, Esq.
Lanin & Associates



NIRVANA RESTAURANT INC.

(A New York Corporation)

UNANIMOUS WRITTEN CONSENT OF SOLE SHAREHOLDER

The undersigned, being the sole shareholder of all of issued and outstanding shares of

common stock ofNIRVANA RESTAURANT INC., a New York corporation (the "Company"),

hereby approves the following actions by written consent in lieu of a meeting:

RESOLVED, that it is in the best interest of the Company to file a voluntary Chapter 11
bankruptcy petition in order to resolve its debts, and to retain counsel for that purpose, that the

Company and its officers be authorized to file a Chapter 11 case and liquidate the Company.

IN WITNESS WHEREOF, this Consent has been executed as of this 6th day of
November 2001.

By:
Nivana Cuisine Inc. as Sole

Shareholder of Nirvana

Restaurant Inc., by its Sole
Shareholder and President

Shamsher Wadud



VERIFICATION AND ACKNOWLEDGMENT

STATE OF NEW YORK )

ss: )

COUNTY OF NEW YORK )

I, Shamsher Wadud, being duly worn hereby swears as follows: I am the sole
shareholder ofNirvana Cuisine Inc. which is the sole shareholder of Nirvana Restaurant Inc. I

have read the foregoing consent and know the contents thereof; and the same is true to my own

knowledge. This verification is made by me because Nirvana Cuisine Inc. is a corporation and I
am an officer thereof and the sole shareholder.

Sharnsher Wadud

Sworn to before me this

6"‘ day ofNovember 2001

Notary Public _

Scott Lanin, Notary, State ofNew York, County ofNew York

60 E 42 St. Suite 5101 NY, NY 10165, Registration Number 02LA4976380

Expires 1/14/03



UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

Case No.:

Chapter 7

p Debtor(s)
______________________________________________________ __X

DECLARATION RE: ELECTRONIC FILING

PART I - - DECLARATION OF PETITIONER[S]:

I [We] _______________'_____ [and ]the
undersigned debtor[s], hereby declare under penalty of perjury, that the information I [we] have given my
[our] attorney and the information provided in the electronically filed petition is true-and correct. I [We]
consent to my [our] attorney sending my [our] petition, and the accompanying statements and schedules
to the United States Bankruptcy Court, the trustee appointed in my [our] case and the United States
Trustee. I [We] understand that failure to provide the trustee with the signed original of this Declaration
Re: Electronic Filing within 15 days following the date the petition was electronically filed will cause my
[our] case to be dismissed pursuant to 11 U.S.C. § 707(a)(3) without further notice.

Dated:

Signed
 

I’ART II - - DECLARATION OF ATTORNEY:

I declare under penalty of perjury that I have examined the above debtor’s[s’] petition, schedules
and statements and, to the best of my knowledge and belief, they are true, correct, and complete. The
debtor[s] will have signed this form before I file the petition, schedules and statements, I will give the
debtor[s] a copy of all forms and information to be filed with the United States Bankruptcy Court and I
will send copies of this declaration, the petition, schedules and statements to the trustee appointed in this
case and to the United States Trustee. This declaration is based upon all information of whichl have

knowledge.

Dated:
 

Signed:

Attorney for Debtor[s]



UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

AFFIDAVIT REGARDING EXHIBIT A TO THE PETITION

STATE OF NEW YORK )

. é ) ss.:
COUNTY OF NEW YORK )

SHAMSHER WADUD, being duly sworn, deposes and says:

1. I am the President ofNirvana Cuisine Inc the sole shareholder ofNirvana

Restaurant Inc. (the “Debtor”). I am fully familiar with the facts and circumstances involved
herein.

2. I submit this affidavit to advise the Court that the Debtor is not required to

file Exhibit A to the petition because the Debtor does not file periodic reports with the Security
and Exchange Commission pursuant to the Securities and Exchange Act of 1934.

 

SHAMSHER WADUD

Sworn to before me the this

6” day ofNov 2001

Notary Public

Scott Lanin, Notary, State ofNew York, County ofNew York
60 E 42 St. Suite 5101 NY, NY 10165, Registration Number 02LA4976380

Expires 1/14/03



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

- Cancellation No.: 92042878

v.

Attorney Ref.: 27-79-6

NIRVANA FOR HEALTH INC. \z\/\/§/\/\/"\J\/
Registrant.

EXHIBIT I

.To

— Declaration of Sheryl De Luca

in Support of Petitioner's Motion for Summary Judgment



UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK
_ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___x

Case No. 01 B 15653 (SMB)
In re

NIRVANA RESTAURANT, INC., : (Chapter 11)

ORDER CONVERTING CHAPTER 11 CASE

TO A CASE UNDER CHAPTER 7

Based upon the hearing held before this Court and the

application of the United States Trustee and it appearing that

appropriate notice has been given and cause existing for the

relief requested, it is

ORDERED, that this case commenced under Chapter 11 of the

Bankruptcy Code be and hereby is converted to a case under

Chapter 7 pursuant to 11 U.S.C. § lll2(b); and it is further

ORDERED, that the debtor shall file (i) a schedule of

unpaid debts incurred after the commencement_of the Chapter 11

case within 15 days of the date of this order, and (ii) a

final report within 30 days of the date of this order,

pursuant to F.R. Bankr. Proc. 1019(5).

Dated: New York, New York

July 17, 2003

[s[ STUART M. BERNSTEIN
HONORABLE STUART M. BERNSTEIN

‘CHIEF BANKRUPTCY JUDGE



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878
v.

Attorney Ref.: 2779-6
NIRVANA FOR HEALTH INC. \y\/\/\./\./\./\"\/\/

Registrant.

EXHIBIT J

To

Declaration of Sheryl De Luca

in Support of Petitioner’s Motion for Summary Judgment
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United States Patent and Trademark Office
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Trademarks > Trademark Electronic Search System(Tess)

l

I TESS was last updated on Thu May 4 04:14:29 EDT 2006

PREV Doc Lmsrihoc
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Typed Drawing

Word Mark NIRVANA

Goods and Services (EXPIRED) IC 042. US 100. G & S: RESTAURANT SERVICES. FIRST USE: 19700814. FIRST USE IN
COMMERCE: 19700814

Mark Drawing Code (1) TYPED DRAWING

Design Search Code
Serial Number 72378228

Filing Date December 9, 1970

‘ Current Filing Basis 1A

Original Filing Basis 1A

Registration Number 0947368

Registration Date November 14, 1972
Owner (REGISTRANT) BENGAL CABARET INC. CORPORATION NEW YORK 1193 LEXINGTON AVE. NEW YORK

_ NEW YORK 10028

A55‘9“"‘°“‘ ASSIGNMENT RECORDED
Recorded

Type of Mark SERVICE MARK

Register PRINCIPAL
Affidavit Text SECT 15. SECT 8 (6-YR).

LiveIDead Indicator DEAD

muse smucwm SEARCH 06
PREV Doc Less‘ {Joe
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Latest Status Info page 1 Ofz

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2006-05-04 17:37:57 ET

Serial Number: 72378228 Assignment Information

Registration Number: 947368 Assignment Information

Mark (words only): NIRVANA

Standard Character claim: No

Current Status: This registration was not renewed and is considered to be expired.

Date of Status: 1993-08-23

Filing Date: 1970-12-09

Transformed into a National Application: No

Registration Date: 1972-1 1-14

Register: Principal

Law Office Assigned: (NOT AVAILABLE)

If you are the applicant or applicant's attorney and have questions about this file, please contact the Trademark
Assistance Center at TrademarkAssistanceCenter@;1spto.g91

Current Location: 900 -File Repository (Franconia)

Date In Location: 1999-05-14

 

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. BENGAL CABARET INC.

Address:

BENGAL CABARET INC.

1193 LEXINGTON AVE.

NEW YORK, NY 10028
United States

Legal Entity Type: Corporation
-State or Country of Incorporation: New York

 

GOODS AND/OR SERVICES

U.S. Class: 100 (International Class 042)

Class Status: Expired

http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=723 78228 5/4/2006



Latest Status Info page 2 of 2

RESTAURANT SERVICES

Basis: 1(a)
First Use Date: 1970-08-14

First Use in Commerce Date: 1970-08-14

 

ADDITIONAL INFORMATION

7 

(NOT AVAILABLE)

 

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

 

PROSECUTION HISTORY,.,_..._...~.v....w...-.........__....................._....................._,_..........n.........1......M.......e..._.........,.............“.1..........................................................................._.. ............................................,

1998-12-17 - Post Registration action correction

1993-08-23 - Expired Section 9

1979-01-22 - Section 8 (6—year) accepted & Section 15 acknowledged

 

.l._____.2___,,.,,__..._..,,.__..

(NOT AVAILABLE)

CORRESPONDENCE INFORMATION ‘

 

http://tarr.uspto.gov/servlet/tarr?regseFserial&entry=723 78228 5/4/2006



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878
v.

Attorney Ref.: 2779-6
NIRVANA FOR HEALTH INC. \/\/\/\/\y\./\-’\/é

Registrant.

EXHIBIT K

To -

Declaration of Sheryl De Luca

in Support of Petitioner’s Motion for Summary Judgment



USPTO Assignments on the Web page 1 of 3

United States Patent and Trademark Office 
Home I Site Index I Search I Guides I Contacts I eBusiness I eBiz alerts I News I Help

 
Assignments on the Web > Trademark Query

Trademark Assignment Abstract of Title

Total Assignments: 7

Serial #: 72378228 Filing Dt: 12/09/1970 Reg #: 0947368 Reg. Dt: 11/14/1972

Registrant: BENGAL CABARET INC.

Mark: NIRVANA

Assignment: 1

 

Reel/Frame: __L03600._067 Received: Recorded: 12/03/1979 Pages: 2

Conveyance: ASSIGNS THE ENTIRE INTEREST AND THE GOOD WILL, EFFECTIVE JAN. 15, 1980.

Assignor: BENGAL CABARET INC. Exec 91;; 11/28/1979

Entity Type: CORPORATION

Citizenship: NEW YORK

Assignee: _|‘fl'fl~fl»_A_|'AIN_C.. Entity Type: CORPORATION
30 CENTRAL PARK SOUTH citizenship; New YORK

NEW YORK, NEW YORK 10019

Correspondent: YUTER, ROSEN, ET AL.
122 E. 42ND ST.

NEW YORK, NY 10017

Assignment: 2 . ..

Reel /Frame: Qfiflfi/_Q5_1_2. Received: Recorded: 09/09/1983 Pages: 2

Conveyance: ASSIGNS THE ENTIRE INTEREST AND THE GOOD WILL EFFECTIVE AUG. 29, 1983

Assignor: MOTI-MAHAL INC. Exec Dt: 09/07/1983
Entity Type: CORPORATION

Citizenship: NEW YORK

Assignee: BHUYAN FARIDA KAMAL Entity Type: UNKNOWN
23546 PEBWORTH PLACE Citizenship: NONE

SPRING, TEXAS 77373

Correspondent: YUTER, ROSEN & DAINOW
489 FIFTH AVE.

NEW YORK, NY 10017

 

Assignment: 3

 

Reel/Frame: 0526 0963 Received: Recorded: 05/27/1986 Pages: 2

Conveyance: ASSIGNS THE ENTIRE INTEREST AND THE GOOD WILL EFFECTIVE AS OF MAY 15, 1986

Assignor: BHUYAN FARIDA KAMAL ' Exec Dt: O5/15/1986
Entity Type: UNKNOWN

Citizenship: NONE

Assignee: GLOBAL DYNAMICS INC. Entity Type: CORPORATION
40 CENTRAL PARK SOUTH Citizenship: NEW YORK

NEW YORK, NEW YORK 10019

Correspondent: GLOBAL DYNAMICS,INC.
40 CENTRAL PARK SOUTH

 

http://assignmentsuspto.gov/assignments/q?db=tm&sno=72378228 3/20/2006
Ie 



USPTO Assignments on the Web page 2 of 3

NEW YORK, NY 10019

Assignment: 4

Reel/Frame: 0597 0041 Received: Recorded: 03/28/1988 Pages: 2

Conveyance: ASSIGNS THE ENTIRE INTEREST AND THE GOODWILL AS or MARCH 25, 1988

Assignor: _GLOBAL DYNAMICS INC. Exec Dt: 03/25/1938

Entity Type: CORPORATION

Citizenship: NEW YORK

Assignee: NIRVANA GLOBAL CORPORATION Entity Type: CORPORATION

40 CENTRAL PARK SOUTH citizenship; NEW YORK
NEW YORK, NEW YORK 10019 -

Correspondent: NIRVANA GLOBAL CORPORATION
40 CENTRAL PARK SOUTH

NEW YORK, NY 10019

Assignment: 5

Reel/Frame: 1565 0985 Received: 04/02/1997 Recorded: 12/16/1996 Pages: 4

Conveyance: ASSIGNS THE ENTIRE INTEREST

Assignor: NIRVANA G.LQBA_L CORPORATION 1 Exec Dt: 08/14/1995

Entity Type: CORPORATION

Citizenship: DELAWARE

Assignee: Entity Type: CORPORATION

30 CENTRAL PARK SOUTH ‘ _ ‘ citizenship; New YORK
NEW YORK, NEW YORK 10019

Correspondent: SHERRY & O'NEILL
’ JOHN A. HYLAND

305 MADISON AVENUE

SUITE 1701

NEW YORK, NY 10165

Assignment: 6 .

Reel/Frame: lfi./_0§2_1 Received: 05/08/1997 Recorded: 05/05/1997 Pages: 6

Conveyance: ASSIGNS THE ENTIRE INTEREST

Assignor: NIRVANA GLOBAL CORPORATION Exec Dt: 08/14/1995

Entity Type: CORPORATION

Citizenship: DELAWARE

Assignee: ROOI-‘TOP RESTAURANT INC. Entity Type: CORPORATION

30 CENTRAL PARK SOUTH Citizenship: NEW YORK

NEW YORK, NEW YORK 10019

Correspondent: JOHN A. HYLAND
SHERRY & O'NEILL

305 MADISON AVENUE

SUITE 1701

NEW YORK, NY 10165

Assignment: 7

Reeli/Frame: 167 0869 Received: 01/28/1998 Recorded: 01/12/1998 Pages: 4

Conveyance: ASSIGNMENT OF AN UNDIVIDED PART OF ASSIGNORS INTEREST

Assignor: ROOFTOP RESTAURANT INC. '1 Exec Dt: 12/15/1997
Entity Type: CORPORATION

http://assig11ments.uspto.gov/assignments/q?db=tm&sno=72378228 3/20/2006
e 



USPTO Assignments on the Web Page 3 of 3

Citizenship: NEW YORK

Entity Type: CORPORATION

Citizenship: NEW YORK

Assignee: NIRVANA RESTAURANT INC.
30 CENTRAL PARK SOUTH

NEW YORK, NEW YORK 10019

Correspondent: SHERRY & O'NEILL
JOHN A. HYLAND

305 MADISON AVENUE

SUITE 1701

NEW YORK, NY 10165

Search Results as of: 03/20/2006 09:43 AM

If you have any comments or questions conceming the data displayed, contact OPR / Assignments at 571-272-3350

I .HOME I INDEXI SEARCH I EBUSINESS I CONTACT US I PRIVACY STATEMENT

http://assignmentsuspto.gov/assignments/q?db=tm&sno=72378228 3/20/2006



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

v.

9 Attorney Ref.: 2779-6
NIRVANA FOR HEALTH INC. g/\/\/\/\/\/\’\/3

Registrant.

EXHIBIT L

To

Declaration of Sheryl De Luca

in Support of Petitioner’s Motion for Summary Judgment



 
Decide with Confidence C0"_-717017,)’ RQPOWSE1

0 My Reno" Archive Fmagrm

Comprehensive Report: Bengal Cabaret Inc

W Now Included in this Report

D&B's Credit Limit Recommendation

How much credit should you extend?

t~ Learn More :- view How

[) Be alerted of significant changes to this business over the next 12 months.

to register this business for D&B's Continuous Monitoring service.

 

COPYRIGHT 2003 DUN & BRADSTREET INC. — PROVIDED UNDER CONTRACT
FOR THE EXCLUSIVE USE OF SUBSCRIBER 06l—007887.

ATTN: DJB

COMPREHENSIVE REPORT

Our information indicates that this business is no longer active at this

location. If you have reason to believe that this business is currently

operating, please call our Customer Service Center at the phone number listed
below to request an investigation.

DUNS: 05—667—5838
BENGAL CABARET INC

NIRVANA—ON-ROOFTOP FINANCIAL STRESS CLASS: 0

BANGLADESH INDIA CREDIT SCORE CLASS: 0
PAKISTAN INTERNATIONAL

GOURMET RESTAURANT KEY

30 CENTRAL PARK SOUTH LOWEST RISK HIGHEST RISK

NEW YORK NY 10019 1 2 3 4 5
TEL: 212 486-5700

SIC: 58 12
LINE OF BUSINESS: RESTAURANT

CONTROL DATE: 1969 V DATE PRINTED: JUL 23 2003

CHIEF EXECUTIVE: SHAMSHER WADUD, PRES
 

CREDIT CAPACITY SUMARY

D&B Rating: NQ Payment Activity
(formerly ——)

Average High Credit: —

# of Employees Highest Credit: —



Total: 19 Total Highest Credits: —

Worth: —

Working Capital: —

:::::==:::::=::::=:::::=:::::=:::::=:::::::::::::::::::::::::—-=———-'-—————-——--—

SPECIAL EVENTS

O9/ll/89 According to Shamsher Wadud, President, the subject has been

inactive since 1987. At least $34,960 was reported left in unpaid
obligations.

FINANCIAL STRESS SUMMARY

Based on information in D&B's data files, the FINANCIAL STRESS CLASS for this

business is O. This means the company is either OPEN BANKRUPTCY, DISCONTINUED
OPERATING AT THIS LOCATION, or cannot be scored. See SPECIAL EVENTS for
details.

Financial Stress Norms are provided in the next section to support your
analysis of other accounts you may have with similar demographic
characteristics as the subject company.

You may also wish to order full reports on these firms for a more thorough
review of their risk profile.

:=:=:=====:====:=:=:._:======__::====____::==___......____________________________..__

FINANCIAL STRESS NORMS
National

Norms for Companies in the Same ... Percentile

— Region (MIDDLE ATLANTIC) 60

— Industry: ENTERTAINMENT AND LEISURE I 42

— Employee Range (10-19) I 57

— Years in Business Range (26+) 82

Notes:

— Financial Stress statistics are derived using D&B's Stress Model. This

model uses mathematical probabilities to determine the likelihood of a

business experiencing financial stress within a twelve month period.

Companies experiencing financial stress are those that terminate operations
without paying all creditors in full, or reorganize or obtain relief from
creditors under state or federal law.

— Based on 2002 failure statistics.

— Percentiles are based on a 100 point scale.

— The National Percentile reflects the relative ranking of a company

among all scorable companies in D&B's file.

CREDIT SCORE SUMMARY

Based on information in D&B's data files, the CREDIT SCORE CLASS for this

business is O. This means the company is either OPEN BANKRUPTCY, DISCONTINUED

OPERATING AT THIS LOCATION, or cannot be scored. See SPECIAL EVENTS for



details.

Credit Score Norms are provided in the next section to support your analysis of

other accounts you may have with similar demographic characteristics as the

ubject company.

You may also wish to order full reports on these firms for a more thorough‘
review of their risk profile.

:::=:::::::::=:::::::::::=::::::::::::::=:::::::::::::::::::::::::::=:::::::::=

CREDIT SCORE NORMS
National

Norms for Companies in the Same ... percentile

— Region (MIDDLE ATLANTIC) 43

— Industry: ENTERTAINMENT AND LEISURE 39

— Employee Range (10-19) 60

— Years in Business Range (26+) A 70

Note:

— Credit Score predicts the likelihood of a firm paying in a severely

delinquent manner (90+ Days Past Terms) over the next twelve months. It was
calculated using statistically valid models and the most recent payment
information in D&B's files.

— Percentiles are based on a 100 point scale.

— The percentile ranks a firm relative to other businesses. For example, a
typical company located in a specific geographic region that is in the 80th
percentile nationwide is a better risk than 79% of the total population of
scored companies in D&B's files.- ~ '-

PUBLIC FILINGS SUMMARY

The following data includes both open and closed filings found in
D&B‘s database on the subject company.

MOSt Recent

Record Type # Filing Date

Bankruptcy Proceedings 0 —

Judgments 0 —
Liens 2 08/30/1993
Suits 0 -

UCC's 1 02/26/1998

PUBLIC FILINGS DETAIL

The following data is for information purposes only and is not the
official record. Certified copies can only be obtained from the
official source.

location. The appearance of multiple liens filed by the



same lienholder against a debtor may be indicative of such
an occurrence.

DOCKET/WARRANT: E0002l5704

AMOUNT: $3 6, 3 22 STATUS: Open
TYPE: State Tax _ DATE STATUS ATTAINED: 08/30/1993
FILED BY: NYS TAX COMMISSION DATE FILED: 08/30/1993

AGAINST: BENGAL CABARET INC LATEsT INFO RECEIVED: 0 9 / 2 0 / 19 93

WHERE FILED: NEW YORK COUNTY SUPREME COURT,
NEW YORK, NY

DOCKET/WARRANT: E0O02l5704W0O66

AMOUNT: $3 5 . 3 01 STATUS: Open
TYPE: State Tax DATE STATUS ATTAINED: 05/25/1993

‘FILED BY: NYS TAX COMMISSION DATE FILED: 05/25/1993
AGAINST: BENGAL CABARET INC LATEST INFO RECEIVED: 07/02 / 19 93

WHERE FILED: NEW YORK COUNTY SUPREME COURT,
NEW YORK, NY

* * * UCc FILINGIS) * * *

COLLATERAL: Leased Computer equipment
FILING NO: 98041582 DATE FILED: O2/26/1998

TYPE: Original LATEST INFO RECEIVED: 03/27/1998

SEC. PARTY: SANWA LEASING CORPORATION, TROY, FILED WITH: SECRETARY OF
MI ' - - STATE/UCC DIVISION.

DEBTOR: PAKISTAN INTERNATIONAL NY

The public record items contained in this report may have been

paid, terminated, vacated or released prior to the date this
report was printed. ‘ ‘ '

CUSTOMER SERVICE

If you need any additional information, or have any questions regarding this

report, please call our Customer Service Center at (800) 234-3867 from

anywhere within the U.S. From outside the U.S., please call your local D&B
office.

END OF COMPREHENSIVE REPORT

 

3 Be alerted of significant changes to this business over the next 12 months.

Click Here to register this business for D&B‘s Continuous Monitoring service.

I New Search I 5 Order an investigation I
I
_AAI;;_§4,._,_A,_9__,_t_§A| _.L.9.s.>.....l<....t.1_r.2_$. I I I I .L.!.n.!se_g.e. I ..L..I..§.t.§ I
 

Main Menu I FAQS I Customer Assistance I Samples & Descriptions I Price Guide I About Privacy_

© 2003 Dun & Bradstreet, Inc.

April 4, 2003 - GTO



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

v.

Attorney Ref.: 2779-6
NIRVANA FOR HEALTH INC. \/\/s/\/\/\/\’\/\z

Registrant.

EXHIBIT M

To

Declaration of Sheryl De Luca

in Support of Petitioner’s Motion for Summary Judgment



Trcltdemark Electronic Search System (TESS) Page 1 of 2

United States Patent and Trademark Office 
Home I Site Index I Searchl FAQ I Glossary I Guides I Contacts I eBusiness I eBiz alertsI News I Help

Trademarks > Trademark Electronic Search System(Tess)

TESS was last updated on Thu May 4 04:14:29 EDT 2006

M

Please Iogout when you are done to release system resources allocated for you.

I .( Use the "Back" button of the Internet Browser to
e

Record 1 out of 1

r turn to TESS)

Typed Drawing

Word Mark NIRVANA

Goods and Services (CANCELLED) IC 042. US 100 101. G & S: restaurant and nightclub services. FIRST USE: 19700814. FIRST
USE IN COMMERCE: 19700814

Mark Drawing Code (1) TYPED DRAWING

Design Search Code
Serial Number 75421590

Filing Date January 22, 1998

CtIrrent Filing Basis 1A
Original Filing Basis 1A
Published for

opposition September 1, 1998
Registration Number 2205868

Registration Date November 24, 1998

Owner (REGISTRANT) Nirvana Restaurant Inc. CORPORATION NEW YORK 30 Central Park South New York NEW
YORK 10019

Attorney of Record JOHN A HYLAND

Type of Mark SERVICE MARK

Register PRINCIPAL
LIveIDead Indicator DEAD

Cancellation Date August 27, 2005A , 1,. -

SWNRED SE“RC“°G

.....¢..——._.. . v~

I.HOME I SITE INDEXI SEARCH I eBUSlNESS I HELP I PRIVACY POLICY

 

http://tess2.uspto.gov/bin/showfie1d?f=doc&state=gfvnl.2.1 5/4/2006



Latest Status Info Page 1 of 2

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2006-05-04 17:45:50 ET

Serial Number: 75421590

p Registration Number: 2205868

Mark (words only): NIRVANA

Standard Character claim: No

Current Status: Registration canceled under Section 8.

Date of Status: 2005-08-27

Filing Date: 1998-01-22

Transformed into a National Application: No

Registration Date: 1998-11-24

Register: Principal

Law Office Assigned: LAW OFFICE 107

If you are the applicant or applicant's attorney and have questions about this file, please contact the Trademark
Assistance Center at TrademarkAssistanceCenter@uspto.go§1

Current Location: 900 -File Repository (Franconia)

Date In Location: 1999-04-09

.............1......_

LAST APPLICANT(S)/OWNER(S) OF RECORD 

1. Nirvana Restaurant Inc.

Address:

Niirvana Restaurant Inc.
30 Central Park South

New York, NY 10019
United States

Legal Entity Type: Corporation

State or Country of Incorporation: New York

-0-

GOODS AND/OR SERVICES

International Class: 042

Class Status: Section 8 - Cancelled

htqp://tarr.uspto.gov/servlet/tarr?regser=seria1&entry=75421 590 5/4/2006
/W



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.2 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. g/saszsas/\z\/‘axe
Registrant.

EXHIBIT 2

TO

PET|T|ONER’S MOTION FOR SUMMARY JUDGMENT



Int. Cl.: 32

Prior U.S. Cls.: 45, 46 and 48
Reg. No. 2,731,312

United States Patent and Trademark Office Registered July 1, 2003

TRADEMARK

PRINCIPAL REGISTER

NIRVANA

NIRVANA FOR HEALTH INC. (NEW YORK FIRST USE 8-14-1970; IN COMMERCE 8-14-1990.
CORPORATION)

40 CENTRAL PARK SOUTH, 2A
NEW YORK, NY 100191633 SER. NO. 76-319,172, FILED 10-1-2001.

FOR: BOTTLED NATURAL SPRING MINERAL

WATER, IN CLASS 32 (U.S. CLS. 45, 46 AND 48). MITCHELL FRONT, EXAMINING ATTORNEY



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. \/\/\./\/\./\./"\/\/
Registrant.

EXHIBIT 3

TO

PET|TIONER’S MOTION FOR SUMMARY JUDGMENT



.- MARK (Word(s) and/or Design) CLASS No.
(it known)

iii;-A“

(Display address exactly as it
should appear on registration)

Partnership - State where organized (Country, if appropriate):
Names and Citizenship (Country) of General Partners: 

ecify Nature of Entity and

Applicant requests registration of the trademark/service mark shown in t
Patent and Trademark Office on the Principal Register established b
amended) for the following goods/services (SPE IFIC GOODS AN

Mr Applicant is using the mark in commerce on or in connection with the above identified goods/services. 15 U.$.C. s
amended.) Three specimens showing the mark as used in commerce are submitted with this application.

0 Date of first use of the mark in commerce on ress may regulate for example, i te tate or
between the U.S. and a foreign untry):

0 Specify the type of commerce:

(for example. interstate or between the U.S. and a speciii d torei n country)
o Date of first use anywhere (the same as or before use in commerce date):
o Spec‘ mnner or mde of us o m kon or in co necon ith a oods/s ices:’ a 1 b ‘

LL; .. __ \ .._.. -:flIY ’o«
(for example. trademark is applied to labels. service mark is used in advertisements) 7- '

 

M u.s.c. 1051(b). as amended.)
0 Specify intended manner or mode of use of mark on or in connection with the goods/services:

(for examp e,tra emar w eapp e ola es. servce ma w euse ina vert sements

Applicant has a bona fide intention to use the mark in commerce on or in connection with the above identified
goods/services. and asserts a claim of priority based upon a foreign application in accordance with 15 USC.‘i126(d). as amended.

0 Country of foreign filing: oDate of foreign filing: 
Applicant has a bona fid intention to use the mrk in commerce on or in connection with the above identified ‘goods/servicesand. accceih-ipanying this application, submits a certification or certified copy of a foreign
registration in accordance with 15 U.S.C 1126(e). as amended.

°Country of registration:
__..____.___..___. 0 Registration number: ________________________

PTO Fonri 1478 (REV 6/96)
U.S. DEPARTMENT OF COMMERCEIPatent and Trademark OfficeOMB No. 0651-_ODO9 (Exp. 08/21/2001) There is no requirement to respond to this collection of information unless a currently valid OMB Number is displayed.

25 -9



DECLARATION

The undersigned being hereby warned that willful false statements and the like so made are punishable
by fine or imprisonment, or both, under 18 U.S.C. 1001, and that such willful false statements may
jeopardize the validity of the application or any resulting registration, declares that he/she is properly
authorized to execute this application on behalf of the applicant; he/she believes the applicant to be the
owner of the trademark/service mark sought to be registered, or if the application is being filed under 15
U.S.C. 1051(b), he/she believes the applicant to be entitled to use such mark in commerce; to the best of
his/her knowledgeand belief no other person, firm, corporation, or association has the right to use the
above identified mark in commerce, either in the identical form thereof or in such near resemblance

thereto as to be likely, when used on or in connection with the goods/services of such other person, to
cause confusion, or to cause mistake, or to deceive; and that all statements made of his/her own knowl-
edge are true and that all statements made on information and belief are beli o be true.

 m
DATE SIGNATURE

  ,§3L§.}fl.51gg3 xacngm 2i3r.smx;gg-1-
TELEPHONE NUMBER PRINT OR TYPE NAME AND OSITION

INSTRUCTIONS AND INFORMATION OR APPLICANT

TO RECEIVE A FILING DATE, THE APPLICATION MUST BE COMPLETED AND SIGNED BY
THE APPLICANT AND SUBMITTED ALONG WITH: «

. The prescribed FEE ($245.00) for each class of goods/services listed in the application;

. A DRAWING PAGE displaying the mark in conformance with 37 CFR 2.52;

. If the application is based on use of the mark in commerce, THREE (3) SPECIMENS (evidence) of
the mark as used in commerce for each class of goods/services listed in the application. All three
specimens may be the same. Examples of good specimens include: (a) labels showing the mark which
are placed on the goods; (b) photographs of the mark as it appears on the goods, (c) brochures or
advertisements showing the mark as used in connection with the services.

. An APPLICATION WITH DECLARATION (this form) - The application must be signed in order
for the application to. receive a filing "date. Only the following persons may sign the declaration,
depending on the applicant's legal entity: (a) the individual applicant; (b) an officer of the corporate
applicant; (c) one general partner of a partnership applicant; (d) all joint applicants.

SEND APPLICATION FORM, DRAWING PAGE, FEE, AND" SPECIMENS (IF APPROPRIATE) TO:

Assistant Commissioner for Trademarks

Box New App/Fee

2900 Crystal Drive

Arlington, VA 22202-3513

Additional information concerning the requirements for filing an application is available in a booklet
entitled Basic Facts About Registering a Trademark, which may be obtained by writing to the above
address or by calling: (703) 308-HELP. .



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. \/\/\./\/\/\./"’\z\/
Registrant.

EXHIBIT 4

TO

PETIT|ONER’S MOTION FOR SUMMARY JUDGMENT



\‘V3oI-‘()UNl)l<ID

IN I970 In’I SHAMSHER WADUD
ms om:-:51 NDIAN nesnunnm m AMERICA 0 _

SHAMSHER WADUD,.CHAIRMAN DIRECT LINE: 212 8 8 8 2790

By Overnight Express Mail September 24, 2001

Assistant Commissioner for Trademarks

2900 Crystal Drive

Arlington, VA 22202-3513

Re: Application for Figtl'ation of the Mark "NIR VANA 7""

Dear Sir/Madam:

Nirvana for Health Inc. ("NHI") is the sister company ofNirvana Restaurant Inc.

("Nirvana"), both New York corporations located at 40 Central Park South, 2A, New

-York, NY 10019. Nirvana is the obtainer-oftheregistered trademark "NIRVANA "(serial

number 75-421590; registration number 2205868; International Class 042) and is the

‘ oldest registered user of the trademark ”NIR VANA" in the United States, having used the
trademark for restaurant/food related businesses consistently since August 14, 1970.

Nirvana restaurant has sold "Nirvana "" " water as ofAugust 14, 1970 (first use), and we

seriously began to engage in the sale of "Nirvana "V ” water, particularly on an interstate

commerce basis, from August 14, 1990.

At this time, however, as NHI is now planning to engage in a mass marketing campaign

of "Nirvana 7" " water and increase global sales, it is now seeking to formally obtain the

registration ofthe mark " NIR VA VA T” ”. In accordance with your requirements for

registration, attached please find the following:

1) The filled in registration application for said mark;

2) The Drawing Page for said mark;

3) 3 (three) specimens of said mark as used in commerce;

4) A check in the amount of $325.00 (three hundred twenty five dollars) for

registration of the mark under IC 32.

5) Miscellaneous materials showing Nirvana's involvement in the bottled water

industry fiom the early 1990s.

6) The last page ofNirvana's menu (beverage section) will show that we have

been selling "Nirvana W ” water on a continuous basis.

Tel: 212 486 5700 30 Central Park South1 15th Floor, Penthouse Fax: 212 888 3930
 af New York, NY 10019 e'—mail:»m'-rvaaares.aol-.com



We very much hope that the attached materials will satisfy your requirements for

registration of the of said rmrk. Should you have any questions or comments concerning
the foregoing, please contact the undersigned at 212 888 2790 or fax to 212 888 3930.

Sincerely,

Sharnsher Wadud
Chairman & President - Nirvana for Health Inc.

President - Nirvana Restaurant Inc.

Enclosures



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. \/g/xi‘./s/\/\’\/é
Registrant.

EXHIBIT 5

TO

PET|TIONER’S MOTION FOR SUMMARY JUDGMENT
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. N./sysfs./2/\_/‘/\&é
Registrant.

EXHIBIT 6

TO

PETIT|ONER’S MOTION FOR SUMMARY JUDGMENT



illflllfiiflflllllllllillilfllililllllflllllllllll
10-01 -2001

11.8. Pawnu TMOM/TM MR5 Mon DI. 031

 

76319172



 
V‘ HINDI’ 57
IN (‘VH1 KEV

SIIA f\I>6HI'.l( \\?.'\IPUlT. «Q .W W11? 0Ll.'!1:‘.$T INDMN FLESTAURANY M IXMIIRICA /":5

‘xi V

V V .7411’ our mam is ]"{a1a1. ’

T41‘!(IlaI. 5//zzply put. is a proqess 5/miIctrr_ taJms/ier./5 /zzszmrs rile pur//y and fnrs/mess of I/m pmducr.
77w animal is blessed wit}: a epra;/er. I/iareévy gsig/rzifying ifs ]9lII'}70$(I as Susfclrancc.

(Sz:rm'c/ <."0/zrirmmze/y fmni 12:00 noon Ia 1:00 am. every day)

feaers

7€.aja's feast Vegerczr/an feast for 73170
Twenty exotic vegetarian items (from mild to

medium spicy) served in a romantic manner.

7\/izami feast fizasi‘ févr Two
Twenty-two exotic items (includes meat dishes)
(from mild to medium‘ spicy) served in a romantic manner.

.71/{la/iaraja '5

feast

Vegerczriazz fizasr for four to Six 7’eopIc

Twenty-four exotic vegetarian items (from mild to

medium spicy) served in a festive manner.

?\/mt7a{2i feast feast 'i?:9r four ro Sfx ‘People
Twentyseven exotic items (includes meat dishes)

(frdm mild ta medium spicy) served in an Indian manner.

,7\//'n7ana'”‘ feast fiaasr for Eight to Ten "People
Forty exotic items (includes meat dishes) (from

mild to medium spicy) sen/ed in a royal manner.

 

199.00

269.00

339.00

399.00

699.00



IP61pr?!" (8 pvs.)

/P/NZ!‘ (4 pics.)

Vegetable Barn’ (4 ;7r:s.2‘

C/[arm 5/laj/'

S/1/rzgara‘ (:1. ,m,;
mir/l Tamrrrind Cllumey‘

Samosa‘ (<2 pas.)

with Tcrnrcrrind C/urrrrzzy’

ffssormd T/ggiarrzrlcrrr

J4/Jpcrraars‘

}Vrrr.m

Tandoori Xorl

"flrrndczarl ’Pr1rarl‘la

Onfmr ,7Vcrarr

Carl/c )Vcmn

Cheese ,'/Vrmn

‘Potato Pisrrarfirr‘

/'\/1’rrIar:a }iz{/'n::ad

.7lI{e:'rrr ’P(rr.crtIra‘

.?\//rvcrrra” ’P0ar/

Sp/rrrzr:/l Bread

Tamrrrmd C/Iurrrq/'

C/1/11 ./"lr."/u'1r"'

Cxzmorr fir:/lar"'

[Ma/zgo C/iurmzy

Coriander C/umrey’

7’/lat’

Sa/ad crfr/cc’ Day

'l7cg'er‘al7'll»z flaira

}\/'1r17am1 Dal of

the Day‘

Sp/vac/1 8/lajf

/'1/{till/riamnrrrry Snap’

JV/rvar1a"‘ Saup“

flea] Tamara Soup

Xppefizers
Spiced lentil wafer.

Fritters of thinly sliced onions prepared with aromatic spices.

Fritters of lentils and thinly sliced cabbage prepared with aromatic spices.

Indian chickpeas sauteed with spices and fresh herbs.

A ilavouriul blend of delicately spiced vegeiabies in pastry turnovers
served with tropical tamarind fruit chutney.

A flavaurful blend of delicately spiced minced chicken turnover

served wizh chutney oi tamarind fruit.

A full plate of appetizers consisting of Charla Bhaji (lncilan chickpeas sauteed

with spices), Vegetable Bora (frittar), Piazi (onion fritter), Shingara (mixed
vegetable turnover), and Paper (spiced lentil wafer) served with ‘tamarind chutney.

Breads Made to Order
Tandour baked fiat bread.

Unleaveneci whole-wiicai bread baked in the iandoor.

Muiti-layered unleavened wholewheat bread baked in the tandem.

Bread stuffed whh chopped onions and haired in the landocr.

Bread stuffed with chopped garlic and baked in the tandoor.

Tanrioor baked bread with homemade cheese and spices.

Wholewhaat bread stuffed with spiced potatoes and fresh herbs.

Whoiewheal bread stuffed with minced chicken, fresh herbs and spices.

Giant puffed hread.

Whole-wheat bread stuffed with fresh spinach and baked in the tandoor.

Condiments

Sweet and sour chutrmy of tropical tamarind iruit.

Fiery~hoi chill pickle with exotic spices.

Fiery-hot lemon pickle with exotic spices.

Sweet chutney of sliced mango.

Freshly made chutney of coriander leaves.

Kice
Fragrant Basmati rice cooked with saffron. raisins and almonds.

Salad

A delicately flavoured refreshing salad —- a different one each day.

Side Dishes
A cool blend of creamy yogurt and fresh vegetables. 588507780 with
mild spices and herbs.

Lentils cooked with spices and fresh herbs - a different type each day.

Fresh spinach gently cooked with spices and fresh herbs.

Soups
Made with rich meal stock. vegetables, curry and herbs.

A delicate nlend of seasonal vegetables cooked with lentil.
fresh herbs and other seasonings.

A delicately flavoured soup. cooked with home and fresh tomatoes.

' Jillldiy Spicy “ Sp/cy "'}~[ar and Spicy

 

695

6.95

7.95

8.95

995

10.95

10.95

12.95

3 .575

5.95

5.95

5.95

6.95

9.95

9.95

9.95

10.575

12.95

7.95

7.95

7.95



/\ . ,v.

X In Carre Entrees or four Course Dinner
(Server! mm/nucmsly from 12:00 noon ro 1:00 am. every day)

 

four course dinmar Includes ./’l55a.rrcrd Vs;/erarlan ilppez/ears‘ (Paper, C/mum 8/la/I. 5/ringara.
’PIcrzi. '17eg7era£rle Barn and Tamarind Citrrmel/1', C/la/ce of}! la Cane Entree. Basmarl

‘P/laflr/Ce). Dessert (7"nrye5r’l. Dim! or Nirvana" ]-(alum) and ?\/Irrranrrm Tea or}Vir17rIncr"‘ Lfoffee.

C/1/c.("pm5 is
“Parana J{crsaIa”‘

Cemil 5/lab]/“”

[Lentil S/lag"

'l7e_r/viable B/mil"

Vegeralzle Jlrfa5aln“

Okra ,.Xxfcr5ala“

7’ea5 ’Pzrncrer"

Sp/mile/l ’I"aneer"

‘I7c'g‘erabIe 8/21/mzi

Vegerczble .,7<orr/Ia

f/5/l jifasala"

5/rrlmp B/rg/ml!

5/lrlmp Dopiazi"

Beef'Kabab‘

C7/1ieken .7Ccrl2ab‘

C/3/ckrm Tmrdmarf

£anzb.7<fal2a!)‘

Tarrdoorl /‘Mix’

Jvirvcznam Vegetarian Cu/sine

chickpeas and polatoes sauteed with a blend of spices
and fresh herbs.

Lentils cooked with mixed vegetables. fresh herbs and spices.

Lentils cookedwlth fresh spinach, spices and herbs.

A delicate blend of fresh vegetables sauteed with spices and herbs.

Mixed fresh vegetables cooked with a blend of spices and fresh herbs.

Fresh okra sauteed with onions, tomatoes. spices and herbs.

Moist pieces of homemade cheese braised with green peas and
fresh herbs in a spicy sauce.

Cubes of homemade cheese gently cooked with fresh spinach
and aromatic spices.

Fresh vrzgelalziles cooked with fragrant Basmati rice, saffron,
raisins and almonds.

Mixed fresh vegetables cooked with mildly spicy sauce.

,/175/1 Specialties

Delicate fish filers sauteed with onions, tomatoes, chills, spices
and fresh herbs.

Shrimp cooked with fragrant Basmall rice, saffron and almonds.

Juicy shrimp sauteed with sliced onions, spices and fresh herbs.

from the Tandem’
(SyecIn1rl¢s from [/16 clay mnznl

Tender pieczes of beef marinated with mild spices and herbs.
then roasted on skewers in the tandem.

Succulent pieces nf boneless chicken marinated with mild spices
and herbs, then broiled in the tandoor.

Chicken mnrinazed in yogurt with aromatic spices and roasted
in the tandoor.

Tender pieces of lamb marinated with miicl spices and herbs,
then roasted on skewers in the tandoor,

Assorted full plate of marinated beef. chicken and lamb kebab.
broiled in the tandoor, and Chicken Tandorirl.

' ,7!/I/idly Spicy " Spicy "‘}1'ot and Spicy

,/7 /:7
Cairn:
Er/rrrws

16.95

19.95

20.95

2095

20.95

21.95

22.95

23.95

24.95

26.95

25.95

25.95

26.95

fizur
Cmzrsr
D/Jmer

29.95

32.95

3395

3395

33.95

34.95

35.95

36.95

37.95

.‘»’8.£?5

39.95

357.95

3995



C/1/ckcr/2 Bit’;/an/'

C/IIr:ke’n Dc:picr::I"'

C3/licks-/2 .7Corma

C/IIC/kc’)? 5/l£1_r7"'

C/llclrerl 7‘/kka

/Vasala"

Chicken 'Vagarab1c~
Jwasrrla"

Beef'B/lozmcr"

8eer"5/1:197“

Cami; B/loz:7m7"

Crzmlr Biryarrl

(Lcr/In’? Korrrra

Canzlr S/1rrg"'

Z7/lzfl

7"c.1;/es/l

A/irvanrr" Jfalnvcr

Xrrlfi

47\¢';in7l77lKXm I/l«{mIgo
.3511/‘I7

ZD::'s.<:arrr ofr/la Day

,7\/irlmrrrrr“ Cafrire

}V1r17crrrrr‘““ ’/“ea

Indian Sp/cad Tm

,7\"lrr/rrzza” Cassi

Martyr? Cassi

Nirrrrrzza ”‘ S/Jr!/1;}
Warrar

.12‘ -. , -e.

C/ric/rm Specialties
.3 In
Carm
Enrrevs

Pieces of tender boneless chicken cooked with fragrant Basmatl 26.95
rice, safirnn, raisins and airnonds.

Succulent pieces of boneless chicken sauteed with sliced onions. 26.95
spices and fresh herbs.

Tower pieces of boneless chicken cooked with a mildly spiced sauce. 26.95

Succulent pieces of boneless chicken cooked with fresh spinach. 26.95
spices and herbs.

Boneless chicken pieces broiled in the Tandoor, ‘then cooked with 26.95
spices and herbs.

Tender pieces of boneless chicken slowly cooked with fresh mixed 215.95
vegetables, onions. herbs and spices.

,/"i/{ear Specialties
Succulent pieces of beef cooked with a blend of spices and herbs. 26.95

Tender pieces of beef cooked rvith ‘fresh spinach, spices and herbs. 269.5

‘render pieces of lamb cooked with a blend of spices and herbs. 26.95

Succulent pieces of lamb cooked with fragrant. Easmati rice, 26.95
safiron, raisins and almonds.

Tender pieces of lamb cooked with a mildly spiced sauce. 26.95

Tender pieces of lamb cooked with fresh spinach. spices and herbs. 25.95

Uesseris

Home-made sweet yogurt.

A creamy {lessen cooked with rice. raisins and almonds.

A SofI~lextm’ed Bengali sxvenl cooked with raisins. and almonds and

garnished with plslachlos.

The classic homemade Indian ice cream.

Homemade ice cream prepared with mango (in season).

Exotic lndofiengall sweet. - a different dessert each day.

Eeverages
freshly brewed choice prema'um coffee.

Choice premium "tea.

Choice premium tea delicately flavored with cinnarnon. cardamom and cloves.

A lh‘rrst~quenohlng drink of lightly sweetened yogurt with rose essence.

A thirst-qlleraclllng drink of yogurt blended with mangoes.

Bottle of 375 ml.

Some of 750 ml.
Natural spring water.

' ,3l/{lirlfy Spicy "Spin; “‘_7'{¢3r and Spicy

flmr
Corrrsfl
Dlmrer

39.95

39.95

39.95

39.95

39.95

39.95

5.95

5.95

7 .95

3.95

395

4.95

695

7.95

795

9.95



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. \/%/\/\z§a§/"§I\/
Registrant.

EXHIBIT 7
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PET|T|ONER’S MOTION FOR SUMMARY JUDGMENT
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. \/\./\/\/\/\/\"\./xy
Registrant.

EXHIBIT 8

TO

PET|T|ONER’S MOTION FOR SUMMARY JUDGMENT



Int. Cl.: 32

Prior U.S. Cls.: 45, 46 and 48
Reg. No. 2,731,312

United States Patent and Trademark Office Registered July 1, 2003

TRADEMARK

PRINCIPAL REGISTER

NIRVANA

NIRVANA FOR HEALTH INC. (NEW YORK FIRST USE 8-14-1970; IN COMMERCE 8-14-1990.
CORPORATION)

40 CENTRAL PARK SOUTH, 2A
NEW YORK, NY 100191633 SER. NO. 76-319,172, FILED 10-1-2001.

FOR: BOTTLED NATURAL SPRING MINERAL

WATER, IN CLASS 32 (U.S. CLS. 45, 46 AND 48). MITCHELL FRONT, EXAMINING ATTORNEY
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

Registration No.: 2,731,312

Attorney Ref.: 2779-6

V.

NIRVANA FOR HEALTH INC. \/\./\/\/\/\z\/‘ye
Registrant.

EXHIBIT 9

TO

PET|T|ONER’S MOTION FOR SUMMARY JUDGMENT



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,
Cancellation No.: 92042878

v.

Attorney Ref; 2779-6
NIRVANA FOR HEALTH INC. \/\/»z\/~y\/%\./\./

Registrant.

Declaration of Mozafar Rafizadeh

in Support of Petitioner’s Motion for Summary Judgment

I, Mozafar Rafizadeh, declare as follows:

1. I am the President of Nirvana, Inc-. I am submitting this declaration in

support of Nirvana, |nc.’s (“Nirvana”) Motion for Summary Judgment.

2. Nirvana incorporated in New York as Nirvana, Inc. on June 1, 1995.

See Tab A, a true and correct copy of the incorporation records of Nirvana.

Nirvana has used and is using the trade name and trademark NIRVANA in

commerce in connection with the marketing and sale of spring water since that

date. Attached at Tab B hereto are true and correct of documents evidencing

Nirvana’s use of the mark NIRVANA,

3. Attached at Tab C hereto is a true and correct copy of the 2003

Membership Roster of the International Bottled Water Associate that I obtained.

4. Attached at Tab D hereto is a true and correct copy of a license by the

Nepalese government to establish a spring water bottling plant in the Remechap

1069811



district of Nepal on May 8, 1991 that was provided to me by Mr. Samsher Wadud

in 2003.

5. Attached at Tab E hereto is a true and correct copy of a business plan

for Nirvana Himalayas Water Corporation of 40 Central Park South, New York,

New York 10019 of September 19, 1990, that was provided to me by Mr.

Samsher Wadud in 2003. It shows that as of September 1990, the company was

only a start up and sales were still only projected versus actual.

6. Attached at Tab F hereto is a true and correct copy of a New York Post

article of June 28, 1991 reports that Shamsher Wadud “intends [his bottled water]

to be a Perrier, Asian-style” that was provided to me by Mr. Samsher Wadud in

2003.

7. Attached at Tab G hereto is a true and correct copy of a New York

Newsday article from June 21, 1991 indicates that Nirvana bottled spring water “will

be priced, and will come in vase-like bottles” that was provided to me by Mr.

Samsher Wadud in 2003.

I declare under penalty of perjury that the foregoing is true and correct to

the best of my knowledge, information and belief.

Executed on /2 z g ,2006  
NIRVANA, INC I 1
1 Nirvana Plaza

Forestport, New York 13338

106981 1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

v.

Attorney Ref.: 2779-6

NIRVANA FOR HEALTH INC. L/\/\J§/\/\{\/§/é
Registrant.

EXHIBIT A

TO

DECLARATION OF MOZAFAR RAFIZADEH

IN SUPPORT OF PETITIONER'S

MOTION FOR SUMMARY JUDGMENT



State of New York

Department of State ] SS:

I hereby certify, that the Certificate of Incorporation of NIREANA, INC.
was filed on 06/02/1995, with perpetual duration, and that a diligent
examination has been made of the Corporate index for documents filed with
this Department for a certificate, order, or record of'a dissolution, and

upon such examination, no such certificate, order or record has been
found, and that so far as indicated by the records of this Department,

such corporation is a subsisting corporation.

**1\-

’ ‘I/1/itrzess my /ianrf and tfle 0fi‘icia[5ea[
of tfie {Department of.5true at t/Le City
offlffiany, t/ii: 082% day ofjurze
two tfiousmzzf.

 
f‘Depu_ty'...Sc_c‘retzzr_y of5mm

200006090173 37 -~=:':= 7 ‘

ICQH G9) G1? l?NNfliiH IIHNA iHHMj1Q HA ?b!?fl UH1 Iflfl?—Qfl—HJH



NIRVANA TAX ID-

16-1495474

NIRVANA TAX ID-

16-1495474
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CERTIFICATE OF INCORPORATION

OF

NIRVANA, INC.

Under Section 402 of the Business Corporation Law

The undersigned, a natural person over 18 years of age, for
the general purpose of forming a corporation under Section 402 of
the Business Corporation Law, hereby certifies:

FIRST: The name of the corporation is:

NIRVANA, INC.

SECOND: The purposes for which this corporation is formed
are: ' .

To engage in any lawful activity for which a corporation
may be organized under the Business Corporation Law of the
State of New York, provided that it is not formed to engage
in any act or activity requiring the consent or approval of
any state official, department, board, agency or other body
without such consent or approval first being obtained.

THIRD: The office of the Corporation is to be located in the
County of Oneida, State of New York.

FOURTH: The aggregate number of shares which the corporation
shall have authority to issue is 200 common shares without par
value, all of which shall be of one class.

FIFTH: The Secretary of State of the State of New York is
designated as the agent of the corporation upon whom process
against it may be served, and the post office address to which
the Secretary of State shall mail a copy of any process served
upon it is Route 12, P.O. Box 521, Boonville, New York 13309.

IN WITNESS WHEREOF, I have subscribed this Certificate of

Incorporation this I5‘ day of June, 1995 and affirm under the
.penalties of perjury that the statements contained herein are
true.

DATED: June 1 ,,1995 3 «-R

   STEWART D. PRATT, Incorporator
502 Burnet Street

Utica, New York 13501
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

Petitioner,

Cancellation No.: 92042878

v.

Attorney Ref.: 2779-6

NIRVANA FOR HEALTH INC. \/\/\z\/\/\./"\/\./
Registrant.

EXHIBIT B '
To

DECLARATION OF MOZAFAR RAFIZADEH

IN SUPPORT OF PETITIONER'S

MOTION FOR SUMMARY JUDGMENT



STEWART D. PRATT
ATTORNEY AND COUNSELOR AT LAW

502 BURNET STREET

UTICA, NEW YORK 13501

Telephone (315) 735-2272
Fax (315) 735-0831

March 29, 1996

MOZAFAR RAFIZADEH

C/O SUGAR LOAF TRAILS

5 Cherry Lane

Chester, New York 10918

Re: NIRVANA TRADEMARK APPLICATION

Dear Mozafar:

Enclosed please find copy of Certificate of Trademark
Registration which has been granted by the Secretary of State of
New York for class number "45".

If you have any questions, please call me.

Very truly yours,

STEWART D. PRATT

SDP:cps

Enclosure
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Page 01 vi! Ol
FILING RECEIPT FOR TRADEMARK APPLICATION

0:1 17, 7'98
‘.i

Rcccipl sin The DATE OF l'-ll.lNCI ol the uppl'mIIiI'III fur n:gi.~IImliuII uud filing fees is nckiiowledgcd fur the mark I-Jvmtifltd bcl<>W- TM D/W5 W’ “I-5
in conlingunl upon the r.0ilI:clinn nf any [l2lyl'nC.l'Il m:II1I: by check or draft. Ynur uppliculiun will bu I;IIII.~5dI:I'cd In mu‘ ordci in Whiv-‘II it with N-<'€-IVC-*3 FW‘06

you will be Ilnlifitd an Lu lln: I:.xmIIIIr.IIImI Ihurunll Aclinn IIII (hr Inurils zslimlld ho uxpcclcd {mm lhc Patent and 'I'l'uLI¢.‘lIl3rIs' OUIW in I1[‘l'lT"’~5""Il1'-‘I!
munlhs Irum the filing Ilal-2. When inquiring about this Application. include 111: SERIAL NUMBER, D/'\'II". (IF FII-ING. OWNER NAME. I114 MARK-

STEWART D PRATT

502 BURNET ST ATTORNEY
UTICA NY 1350! REFERENCE NUMBER

 

 
  

_______________________________________________________________________,____._

PIEASI7. REVIEW THE ACC.‘.lERA(7Y OF THE FILING RECEIPT DATA.
.-\ H.'l|lh!\I lur (t.7l‘l'\‘tliOll I!) III\' IIIIIQ‘ lL‘LL'I||I )Ilt|lAIlI In‘ \uIInIillI:II \VIIIII7I 30 slap III III: ln|IIIwiIII', :nIIIu:.<3. ASSISIANI COMMISSIONER TOR
TRAUEMAKIC5. JVJUU CI(\'S|r\L I)I’.I\’I'. /\IiI.II‘\I'('I'I"flN. \'IR(iiNlA 2220.7,-3§I_'i. The C(Inl,'_N[II)H(IL,']]CC aIl("IIIII bi’; Iilallud lI) llli.‘ RIICDIIUXI (‘If lhL'- Offi;-..

rel Txmluiiml‘. I‘wxmII C\)llll’\lI. Thu Pulunl and Tmdizrnzark Olficc. will nzvicw (IW rcqiicsx and make cm'rI:cli0n3 when nmvrcimiulu.

SERIAL NUMBER: 75/552839

FILING DATE: Sep lh. l998
REGISTER: Principal"
LAW OFFICE: 101

MARK: NIRVANA IT'S ABOUT TIME

MARK TYPE(S): Trademark

DRAWING TYPE: Stylized words, letters, or numbers

FILING BASIS: Sect. 1(a) (Use in Commerce)-

ATTORNEY: STEWART D PRATT

OWNER: NIRVANA, INC (NEW YORK. Corporation)
I Nirvana Plaza

Forestport, NEW YORK l3338
  

FOR: Spring water
INT. CLASS: 032

FIRST USE: Feb 1996 USE IN COMMERCE: Aug 17. 1998
AM. 0|‘ THE. GOODS/SERVICES IN EACH CLASS ARE LISTED

______________,“,________________*_W______________________________________,____

’”""’ ”" ‘’"’ ADDITIONAL INFORMATION MAY BE PRESENT IN THE PTO RECORDS



 

 

34.5 PARK AVENUE SOUTH NEW YORK, NEWYORK 10010 ' PHONE 212f7‘79-6666.

I'd

PM : "Iu‘:‘ie Perez.
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State of New York 6 Deparrmenr of State
Certificate of Trademark Regi,s'traz‘i'o/2

I, ALEXANDER F. TREADWELL, SECRETARY OF STATE OF THE STATE OF NEW YORK DO CERTIFY THAT

Gencral Business Law, on behalf of Nirvana, Inc.,

whose address is PO Box 200, Forestport, NY

 
 

 
CLASS OF GOODS

 
 

R FGISTRATION DATE
 

D‘l'lRATlCIN t)M'l:'

3/ 15/96

DATE FIRST IJSED IN U.S.A,

3/15/()6

 

 
 
 

 

 
RECi1.§’I‘N ATJON NUMBER
 DAT!-. x~1i<s'r I .\'|:U in NEW worm

R-2 8266 2./‘J6T.
 
  

Decs'c:I'ip!iun of Trademark and De.vcri/)tz‘on of Goods on w/yiy/1 ma 7'rm-/r_'mm'k ('4' [ism].-

Nirvana It’: About flfme and design afsky at twilight above the cloud/im.’ with I/_!,'/II and dark ('[(.I1J('/I/Ims

wed in ceznmwriorz with spring water/'

 " G WATER

1c sun] of the Dcpartrncn_t

hany Ihis Ifilh

. DOS-685(Rcv. 1/93) 5_.¢,_L,lw, H, 5%
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STEWART D. PRATT

ATTORNEY AND COUNSELOR AT LAW
502 BURNET STREET

UTICA, NEW YORK 13501

Telephone (315) 735-2272
Fax (315) 735-0831

May 7, 1996

MOZAFAR RAFIZADEH

c/o SUGAR LOAF TRAILS

5 Cherry Lane

Chester, New York 10918

Re: NIRVANA TRADEMARK APPLICATION

Dear Mozafar:

Enclosed please find copy of Certificate of Trademark
Registration which has been granted by the Secretary of State of

~ New York for class number "50".

If you have any questions, please call me.

Ve truly yours, 
 

 
 

.s\\\

STEWART D. PRATT

SDP:cps

Enclosure

 



COEXISTENCE AGREEMENT

This Coexistence Agreement (the "Agreement") is made and entered into as of

the last of the execution dates below, and is by and between NIRVANA, |NC., a New

York corporation, with its principal place of business at 1 Nirvana Plaza, Forestport,

New York 13338 (hereinafter "NlRVANA"), and OREGON CHAI, lNC., an Oregon

corporation, with its principal place of business at 1745 NW Marshall Street, Portland,

Oregon 97209 (hereinafter "OREGON CHA|").

WITNESSETHI

' WHEREAS, NIRVANA has adopted, used, is using and is the owner of the

trademark NIRVANA for spring water and flavored water and the bottling and labeling of

water for others, and has filed Application Serial No. 76/561,979 for the mark NIRVANA

for those goods and services with the United States Patent and Trademark Office (the

"USPTO") on November 26, 2003;

WHEREAS, OREGON CHAI has adopted, used, is using and is the owner of the

following trademarks which include the word "NlRVANA", and is the owner of the

following registrations and applications for such marks: (i) for tea-based beverages

consisting primarily of tea, spices and honey. Registration No. 2,216,558 of the mark

NIRVANA. NOW AVAILABLE BY THE_ CUP., issued January 5, 1999; Registration No.

2,710,091 of the mark NIRVANA. NOW AVAILABLE BY THE GLASS., issued April 22,

2003; and Application Serial No. 76/386,315 for the mark NIRVANA ON THE ROCKS,

filed with the USPTO on March 20, 2002; (ii) for tea-based beverages consisting

primarily of tea, soy, spices and honey Registration No. 2,511,119 of the mark
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NlRVANA FOR NOMADS, issued November 20, 2001; and (iii) for tea—based

beverages consisting primarily of tea, fruit, spices and honey Application Serial No. '

78/328,910 for the mark NIRVANA. NOW AVAILABLE BY THE MUG, filed with the

USPTO on November 17, 2003 (hereinafter "OREGON CHAl'S Trademarks"); 4

WHEREAS, NIRVANA filed Cancellation No. 92042779 in the US. Patent and

Trademark Office seeking to cancel Registration No. 2,216,558;

WHEREAS, NlRVANA and OREGON CHAI desire to effect an amicable

settlement of the cancellation proceeding and to resolve all other controversies which

may arise between them regarding use and registration of their respective marks;

' WHEREAS, NIRVANA and OREGON CHAI agree that concurrent use of their

respective marks is not likely to cause confusion, mistake or deception for the following

reasons: ‘

(a) NIRVANA uses its mark solely for spring water and flavored water and for

the bottling and labeling of water for others, but not for tea or tea—based beverages,

mixes for making tea—based beverages, or ice cream and frozen confections.

(b) OREGON CHAI uses its NIRVANA marks solely for (i) tea—based

beverages, (ii) mixes for making tea—based beverages, and (iii) for its business activities

involving sales of its mark. OREGON CHAI plans to use its NIRVANA marks for ice

cream and frozen confections.

(c) The parties have peacefully coexisted, each in their respective businesses

for at least eight years, with no instance of actual confusion of which either party is

aware and, to the best of their knowledge and belief, the parties do not compete directly

with each other.

831635



NOW, THEREFORE, in consideration of the premises and mutual covenants set

forth herein, the sufficiency of which is hereby mutually acknowledged, NIRVANA and

OREGON CHAI agree as follows:

1. NIRVANA agrees not to object to or pursue any administrative or judicial

action with respect to the use and registration of OREGON CHAl'S Trademarks and/or

any similar mark or marks used or registered by OREGON CHAI for tea-based

beverages, mixes for making tea-based beverages, or ice cream and frozen confections.

2. OREGON CHAI agrees not to object to or pursue any administrative or

judicial action with respect to the use and registration of the mark NIRVANA and/or any

similar mark or marks used by NIRVANA for spring water and flavored water, excluding

tea-based beverages, mixes for making tea-based beverages, and ice cream and

frozen confections.

3. NIRVANA consents to the use and registration by OREGON CHAI of the

OREGON CHAI Trademarks for tea-based beverages, mixes for making tea-based

beverages, and ice cream and frozen confections. OREGON CHAI consents to the use

and registration by NIRVANA of the mark NIRVANA for spring water and flavored

water, excluding tea-based beverages, mixes for making tea-based beverages, and ice

cream and frozen confections. These mutual consents are based upon the specific

facts set forth above which demonstrate that confusion is not likely to result from the

concurrent use of the respective marks of the parties.

4. The parties agree that their respective trademarks for the goods and services

set forth in their respective trademark applications and registrations therefor are

different and that coexistence of those marks in themarketplace has not created actual
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confusion to date and is not likely to create customer confusion in the future.

Nevertheless, should any instance of actual confusion arise, the parties will cooperate

to take such steps as are reasonable and necessary to prevent any further consumer

confusion. I

5. The parties agree to cooperate fully with each other with respect to obtaining

registrations of their respective marks, including the prompt execution of any further

documents or consents which shall be reasonably requested by the other party, or its

attorneys, in order to obtain registrations of the aforementioned marks consistent with

the terms of this Agreement.

' 6. Concurrent with the full execution of this Agreement, NIRVANA and

OREGON CHAI shall enter into a stipulation, in the form annexed hereto as Exhibit A,

dismissing Cancellation No. 92042779 with prejudice.

7. The territory covered by this Agreement consists of the United States and all

territories which are under its jurisdiction and control. I

8. This Agreement may be submitted by either party to any government agency

or court, in a territory as defined herein, in support of said party's right to use and

register its respective mark(s), and is evidence of the other party's consent to the same.

9. This Agreement constitutes the entire understanding between NIRVANA and

OREGON CHAI regarding the subject ‘matter hereof and may not be modified or

amended in any way except by an instrument in writing duly executed by both parties.

A waiver of any provision of this Agreement shall not constitute a general waiver of any

other rights hereunder.
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10. This Agreement shall be binding upon the parties hereto and shall inure to

the benefit of the parties and their respective officers, agents, servants and other

affiliates, successors and assigns.

11. in the event any dispute arises between the parties about this Agreement or

the trademarks covered by this Agreement, the parties will first discuss the matter in

good faith to seek amicable resolution. Thereafter the parties, if necessary, shall

submit the dispute to non—binding resolution underthen prevailing rules of the

International Trademark Association (Alternate Dispute Resolution) at minimum cost

reasonable under the facts and circumstances. If a hearing is necessary it would be

conducted in a neutral location between Portland, Oregon and Forestport, New York

chosen by the non-complaining party hereto. After exhaustion of the foregoing

discussion and alternate dispute resolution procedures a party hereto can bring a legal

action or suit in equity against the other party hereto.

12. This Agreement will be governed primarily by federal trademark and unfair

competition laws and secondarily, (i) in the event NIRVANA brings a complaint under

this Agreement, by contract and other laws of the State of Oregon, or (ii) in the event

OREGON CHAI brings a complaint under this Agreement, by contract and other laws of

the State of New York.

Signatures on next page.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

executed in duplicate by their respective duly authorized officers.

NIRVANA, INC.

Dated: 3 li ‘D5  
OREGON CHAI, INC.

Dated: July 14, 2004 By; Q
Name: William R. Coole

Title: Vice President and Secretary
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIRVANA, INC.

A Petitioner

v. Cancellation No. 92042779

OREGON CHAI, INC. \/g/\_/\/\_/\_/\/\/xi
Registrant

STIPULATION

Petitioner and Registrant, through their undersigned counsel, the Trademark

Trial and Appeal Board consenting thereto, hereby stipulate that the above-captioned

cancellation proceeding be dismissed with prejudice.

NIRVANA, INC.

Date: By:
Donna J. Bunton

Attorney for Petitioner
NIXON & VANDERHYE P.C.

1100 North Glebe Road, 8”‘ Floor

Arlington, Virginia 22201

(703) 816-4000

OREGON CHAI, INC.

Date: 5 [my 4 2,00 ' By:
Christopher D. Erickson

Attorney for Registrant
TONKON TORP LLP

888 SW Fifth Avenue, Suite 1600

Portland, Oregon 97204

(503) 802-2123

EXHIBIT A



State of New York

Department of Health

Certificate of Approval
To

Operate a Bottled Water Facility

Approval to bottle and distribute bottled water in the State of New York is issued under the provisions of1O NYCRR, Part 5 to:

Nirvana, Inc.

1 Nirvana Plaza

Forestport NY 13309

NYSHD Cert. #360

Subject to the following conditions:

I. THAT this Certificate shall be revocable at any time or subject to modification when in the judgement of the State
Commissioner of Health such revocation shall become necessary‘

ll. THAT any interruption in the operation or treatment, or change in source shall behreported immediately to the State
Commissioner of Health in which case approved plans may be required.

Ill. THAT complete reports of operation of the bottling and treatment shall be submitted each month on forms which are
satisfactory to the State Commissioner of Health.

lV. THAT all required water quality monitoring sample results be submitted at the frequency determined by the State

Identification ‘of Approved Source(s)

 
‘ ate Commissioner of Health

Expiration Date: July 1, 1999

(This certificate must be prominently displayed at the bottling facility)
DOH—‘lO3‘l (4/97)

Type Name of Source V Location of Source Owner of Source

'.'_‘.’;'§‘r3_'ri'r%.éi 2.7."."ff:f..":'?iTrE§ff’.""::‘*f_:.f§jI'."f '_.'_'ff'i. f_E;9.cé;ri_viiI§Qneida 0oEr?t'yTN_Y . Mfiers W9bE"5'é‘vEii2En3§ir§&é{IL.:If._...._.__- __.

Date Issued: June 26, 1998 issuing Official for the



3800-FM—WSMO043 9197 COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

BUREAU OF WATER SUPPLY MANAGEMENT

PUBLIC WATER SUPPLY PERMIT

  

NO_ 9 9 9 6 4 9 6

A. PERMITTEEI (Name and Address) B. PROJECT/PLANT LOCATION

Ni rvafla ' Inc ° Municipality One Ni rvana Pl aza , ForestportOne Nirvana Plaza ””‘

Forestport, NY 13338 county Oneida NY

C. THIS PERMIT APPROVES FOR: ‘I. D CONSTRUCTION 2. g OPERATION OF FACILITIES

AS INDICATED BELOW: Approved Under Construction Permit No.

Source Facilities BVRB

D Well(s) CI Impoundment [I General Corrosion Control IXI Bottled Water System

KI Spring(s) D Settling CI Corrosion Control for lead/copper CI Bulk Water Hauling System I
CI Surface Water D Filtration CI Disinfection D Vended Water System
B Finished Water [I Iron and Manganese Treatment CI Pump Station(s) U Retail Water Facility

, N i V an 3 SP1’ 1 T195 CI Softening 3 Transmission Lines
I [I Fiuoridation U Finished Water Storage

D Distribution Facility D Other _ I

KNOWNAS Nirvana Natural Sgring Water

 

LIMIT OF AUTHORIZATION ‘ I

YOU ARE HEREBY AUTHORIZED TO CONSTRUCT OR OPERATE, AS INDICATED ABOVE, PROVIDED THAT
FAILURE TO COMPLY WITH CHAPTER 109, OF THE RULES AND REGULATIONS OF THE DEPARTMENT OF

ENVIRONMENTAL PROTECTION OR THE TERMS OR CONDITIONS OF THIS PERMIT SHALL VOID THE
AUTHORITY GIVEN TO THE PERMITTEE BY THE ISSUANCE OF THE PERMIT.

THE PLANS, SPECIFICATIONS, REPORTS AND SUPPORTING DOCUMENTS SUBMITTED AS PART OF THE
PERMIT APPLICATION BECOME PART OF THE PERMIT.

NO DEVIATIONS FROM APPROVED PLANS OR SPECIFICATIONS AFFECTING THE TREATMENT PROCESS OR
QUALITY OF WATERS SHALL BE MADE VVITHOUT WRITTEN APPROVAL FROM THE DEPARTMENT. II

I

THE PENNSYLVANIA SAFE DRINKING WATER ACT, THE ACT OF MAY 1, 1984 (PL 206, NO. 43). OPERATION
SHALL COMPLY WITH THE PROVISIONS OF CHAPTER 109 ADOPTED UNDER THE AUTHORITY IN SECTIONS 4
AND 5(8) OF THE PENNSYLVANIA SAFE DRINKING WATER ACT.

THIS PERMIT IS SUBJECT TO THE ATTACHED SPECIAL CONDITIONS A , B . C , D , E I F I ' no Q . 

PERMIT ISSUED DEPARTMENT OF ENVIRONMENTAL PROTECTION/ /‘ -_

ff?/(,L/Q:€727»%'/7."-c:1‘;"fi'c‘é/v"‘74:"~/L‘
V I I

Date’ February 16! 2001 By /‘John J. Wroblewski , Chief

Technology Section

THIS PERMIT IS ISSUED BY THE DEPARTMENT OF ENVIRONMENTAL PROTECTION UNDER THE AUTHORITY OF I

 

Title Division of Drinking Water Management 

 

 Recycled Paper ‘ I‘ '
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STATE OF WEST VIRGINIA

9”“ PERMIT
BUREAU FOR PUBLIC HEALTH

OFFICE OF ENVIRONMENTAL HEALTH SERVICES

Suite 418 Morrison Building 815 Quanier Street
(304) 558-2981 FAX 558-1071 Charleston, WV 25301-2616

 

PERMIT TO BOTTLE AND DISTRIBUTE BOTTLED WATER

PERMIT NO. BW-36-03-008

Issued 03/07/03 Expires 03/31/04

THIS IS TO CERTIFY, after reviewing the appropriate application, that

NIRVANA, INC.

ONE NIRVANA PLAZA

FORESTPORT, NEWYORK 13338

is hereby granted approval to bottle water and to distribute bottled water in West Virginia

bottled at NIRVANA, INC., ONE NIRVANA PLAZA, FORESTPORT, NY 13338.

This permit is contingent upon the following:

1. Operation under the conditions specified on the application for permit.

2. Immediate notification to this agency upon receipt of any positive
bacteriological analysis.

3. Submission to this agency of receipt of all inspections performed by:
NEW YORK DEPARTMENT OF HEALTH

THIS AGENCY MUST BE NOTIFIED if conditions specified on the original permit application
change.

 
 
 
 
  
 Ronald K. Forren, Direc or

Public Health Sanitation Division   
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STATE OF CONNECTICUT
/)1;/>A Ix”/‘MENT OF CONSUMER PR()'l‘li‘CT/UN

ms CAPITOL AVE - HARTFORD CT omoo-m3o

Be it known that

NIRVANA INC

1 NIRVANA PLAZA

FORESTPORT, NY 13338

Is hereby certified by the Department of Consumer Protection
as a licensed

NON ALCOHOLIC BEVERAGE MANUFACTURER

License Number: 00632

‘Effective Date: 6/18/98 Mark A. Shiffrin

:Expiration Date: 6/30/99 ‘”Commissionef'W
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Orthodox Union
Union of Orthodox Jewish Congregations of America - n.'2=n7'.i.K:i uiopfiinnixn ni‘7=rl,v 7'1l'l7K

11 Broadway Nc\\'York, NY 10004 "' Tel: (212)563-4000 * Fax: (212) 564-9058 *' www.ou.org

‘l"D3

June 24, 20 02

TO WHOM IT MAY CONCERN:

This is to certify that the following products, listed under their respective brand names, prepared by

Nirvana, In c., Forestport, NY 13 3 38

are manufactured under the supervision of the Kasltruth Division of the Orthodox Union and are

kosher when bearing the symbol adjacent to each product as indicated below. Products designated

below as OU are certified kosher pareve. The company is authorized to place only this symbol on
packaging.

Brand: Nirvana Symbol

- Natural Spring Water OU

This certification is effective from June 1, 2002 through May 31, 2003, and is subject to
renewal at that time.

Sincerely yours, -

UNION OF ORTHODOX JEWISH

CONGRBGATIONS OF AMERICA

flétwzaflséaaé
Rabbi Menachem Genack

Rabbinic Admin istrator



JUL-22-2883 181 45 DRTHCIDDX UNI UN F-_
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Ortlyoboac Union
”~h;n T‘

T’!!!

Union of Orthodox Jewish con regations of America - .'1|'J'l'1TJN:l ‘D"DP1'1"l.T'11'l.K?"l m‘:~n:7 'nn~:<

11 Broadway New York,NY10004 * Tel: (212) 563-4000 “' Fax: (212) 564-9058 * www.ou.o1-g

 

July 22, 2003

TO WHOM IT MAY CONCERN:

This is to certify that the following products, listed under their respective brand names, prepared
by '

Nirvana, Inc., Forestport, NY 13338

At the following facility:

Nirvana, Inc., Forestport, NY

are manufactured under the supervision of the Kashruth Division of the Orthodox Union

and are kosher when bearing the symbol adjacent. to each product as indicated below.
Products designated below as OU are certifiedkosher pareve. The company is authorized

to place only this symbol on packaging.

Brand: Nirvana Symbol

- Natural Spring Water - OU

This certification is effective fromllune 1, 2003 through May 31, 2004, and is subject to
renewal at that time. ‘

Sincerely yours, .
UNION OF ORTHODOX JEWISH

CONGREGATIONS OF AMERICA

 -\-0'-¢'4&v» 

Rabbi Menachem Genack

Rabbinic Administrator

TDTFIL F‘. 1712



: 8PM P2Fax No_ ; Jul. 24 2883 12 8FROM 3 _ . V

‘. moo:. _ _-- oBRI£.\’ ,8-__G.E_RE_ , A17:57 23315 .183 I334 _ _..

. ‘I W n . l. 5
7 4 ,_ . ‘.,,mamew 5 GERE ‘#3 - ..-. »

E«\JGll\iEEPlS. INC. ' 

June: 21, 1994  l _L Q)? /
. “QC C‘ .

V 7‘ -V1‘ \’/Mansur Rahzadeh [_()”_C’ 5'
Ma.r1.sur’s Farm ~ /1 = 93-1.,‘Rome 12 . ‘ “ TP.O. Box 521

Bo<3r:v:'l!e._ .‘.*vT.<:'.V_» York 13309

Rc: Scope cfscrvices

S;:::'::g ‘-.‘.’a:ar and Botdcd Facility

File: 5758.332 #1

Dear Mr. Rafizndeh:

We apprccizlo: :2»: oppr.-:rv_m‘:~,' lo :.ssis\' you in your dcvelopmcm ufa bulk a
facility. The lawn: of this letter is to i ’
O’B:l3u .3; Gare £::gz':1ccr:

_ ' . ...F:.gn and lay-nut of the f’-Jciljty operationsInvolves treatment, '

sclccnon, and equipment layout.O’Bne:n & Gare Engmccrs will assisl you with the selection of the Irczzment pmccss and provids
...~—‘

The _third area of assistance which O’Isr£c:: 3; Sara Erugncexs will provide is in obtainingccrtiflcation for your facility from New York S
t.-me, fins effort is expected to involve thcprcparanon of an enyneers‘ report for submilizd to New York Stzte.

our cfforrs to assist you in me 3 hove areas.

p(HlBl 
O‘Bnen & Ger: E::"..-.ssr:. .‘r.:_. {M O‘-‘(firm :2»-im...tx-:.4 o-.......

..-_____—-._..j_--._.—-.__..._. ;._.___.-.—._j._._ _.__;—

rien 8. Gen; Company
on. I V'1f\ bu - —



FROM 2 FQX ND. 2 Jul. 24 2993 12:88PM P3, /

,r_.-..o 3'31; -[83 735.1 0FlRlF.\' ii GFRE-........ . , _ .

Mansur Raftzadeh

Mansu.r‘s Farm

June 21, 1994

Page 2

O'Brien & Gere Engineers proposes to provide our services to you on a time and material basis
of salary cost times a multiplier of 25 plus direct expenses. This method allows flexibility should
additional assistance on t ' project be required. Salary cost is defined as the wags and benefits
(including sick leave, vacation, and holiday pay, as well as unemployment taxes, social security.
workers compensation and disability insurance, retirement benefits. and group insurance benefits)
provided to personnel, All direct expenses shall be invoiced by O'Brien J: Gere Engineers at a cost.
Payment is to be made monthly on the basis of invoices submitted by O'Brien & Gere Engineers,
Inc. Each payment is due thirty days after submission of invoice. You will be charged interest at
the rate of 1.5 percent per month, compounded to the date of payment for all invoiced amounts
remaining unpaid 30 days after the date of invoice.

At your request, O'Brien & Gere Engineers has initiated work on this project. This work is being
completed prior to the development of a written contract. As an indication of your commitment
to reimbursing O'Brien & Gere Engineers for this work, we request a retainer of $2,000. This
retainer will be applied to the project costs incurred. ‘

If this arrangement is acceptable to you, please countersign both copies ofthis letter and retum one
to us at your earliest convenience. If you have any questions, please do not hesitate to contact

Very truly yours,

O'BRIEN & GERE ENGTNEERS, INC.

- {\1(r Agreed to on: fie - ,2 17/ , 1994
\ .

- larr-mes 7. Mickam. CPG
Vice President . Mnnsur’s Farm
 

GAS;btlm/MFO021

cc: Guy A, Swensott, CPG (O'Brien & Gere Engineers, Inc.)
Richard Gcll (O'Brien St Gere Engineers, Inc.)
Donald R. Brondou (OBG Laboratories Inc.)
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Egg-_=;_‘ aia;h:eéi._s¢enE % ‘c . A Invoice
—-.____—__..-—-' ‘$9 ‘- v ‘Date; May 30, 1995

"fif3§$f;0 4 0 Immmm. 29022
,4

 rt-(ANSUR'S mm. mc. 7
Nirvana Spring
P.O. Box 200

Forestport, NY 13338 —

L. _J

S768 "D01 ‘S17 . , Description of Services 

 

 
 

 
 
 
 
 

 
 

 

 
 
 

  

Laboratory services for the test sample(s) collected orreceived on:

4-27-95: 1 water sample analyzed for SDWA Primary Inorganic

' Chemicals ($133.00), SDWA Secondary Inorganic Cheni-

cals including Corrosivity ($141.50) and SDWA

Pesticides ($120.00) 5 444.50
I water sample anayzed for PALX ($11.00) (including

' ~ bicarbonate and carbonate), color($8.50), Odor ($8.50),

‘ v . Silica ($12.00). TCOLI ($25.00) 5 Turbidity ($8.30) 73.30
' 1 water sample analyzed for Cross Alpha ($27.00) 3

’ - , Gross Beta (27.00) 54.00

1 water sample analyzed for MC ($11.00), 8 Hardness

I (33.00) _ 14.00
_ /’ 1 water sample and l QC trip blank analyzed for Volatile

5' ' Organics (Method 502.2) 9 3200.00aa. 400.00
1 water sample and l QC trip blank analyzed for TTHMS

(Method 501.1) 8 350.0063. 100.00

‘g 5-5-95: 1 water sample analyzed for SPC 25.00

NYS Certification Fee 111.10K

_1 SUECONTRACTING

' ‘ 1 water subcontracted for Radiu 226, Radium 228 G

Photon Activity 322-QQ

form. ~- $1544.10

 
  Pledsa Remit To; O'Brien 8. Gare Laboratories, inc.

PO. BOX 3351
Syracuse, New York 13220-3351
 
 



FROM 2 FQX NO. : Jul. 24 2883 12:89PM PS

0 /5500:

STATE OF NEW YORK #3

DEPARTMENT OF HEALTH
 

Office or Public Health ll University Place Alba"Y» New VOW 12203-3399

Barbara A. DeBuono, M.D., M.P.H. Karen Schimke

Commissione, Executive Deputy Commissioner

July 20, 1995

Mr. Richard E. Gell, P.E.

Managing Engineer

O'Brien & Gere Engineers, Inc.

5000 Brittonficld Parkway
PO. Box 4873

Syracuse, NY 13221

 
RE; ' Log No. B70

Application for"Certification

Bulk Water Facility

Nirvana Spring Water Facility

(formerly Mansur Spring)

(T) Boonville, Oneida County

Dear Mr. Gell;

We have received and reviewed the raw water quality data for the above referenced
project. Based on the quality results and the November 15, 1994 inspection letter from Mr. 4
Joseph Robertaccio of the Oneida County Health Department (copy enclosed), this office
endorses the spring source for use as a bulk water supply.

Please note that prior to distribution of this water, all of the items listed in Part 5, Subpart
5-6, Section 5-6.15 ofthe New York State Sanitary Code must be satisfied.

Please feel free to contact this office at (518) 458-6756 if you have any questions.

Sincerely,

{,(‘»’  fl
eph S. Mars all

Assistant Sanitary Engineer

Bureau ofPublic Water Supply Protection

cc: NYSDOH, Attn: Dr. Mohanlca
Oneida County Health Department, Attn: Mr. Ferrara



 

FROM :

 
Office cl Public Health

 

W. ' 14-.09 mt 5154553420

Fax No. : Jul. 24 2on3 12:89PM P6

5164586420 -> ONElDA HEALTH OEPL; I12

NYSDOH DESIGN @002

i;. l'.;:l3}

r STATE OF NEW YORK

DEPARTMENT OF HEALTH
1| University Plano Albany, New York 122033399

Barbara A DcBuono, M.D.. M.r=.H.
Commissioner

‘ “H C17-‘FT

DCCClTlbCT18. UL” 1
sur I-‘anus, lnc.

Nirvana Spring Water Company _ _ __
Route I2 North D51’. _.'7—' l ;:;._r._‘f',-H
Boonvillc, NY 13309

RE: Log No. B219 .

Application for Certification

Bulk Water Fattility

Nirvana Springs Bulk Water

('1') Boonville, Oneida County

Dear Mr. Mansur;

' It has been brought to the anention of this ofiicc thatthc above referenced facility has begun
-tho process ofsclling bulk water. Enclosed is a copy of our last comment letter dated Iuly 20, 1995
which states: "Please note that prior to the distribution of this water, all of the items listed in Part
5, Subpart 5-6, Section 56. 15 of the New York State Sanitary Code must be satisfied." To this date,
no additional materials in support ofyour application for certification have been received

Wo have received and reviewed the letter regarding the November 19, 1996 inspection of
your ihcflity by the Oneida County Health Department Based on that letter and previously
submitted materials, we have the following questions and/or comments:

l. This facility has not received a certification number or Certificate of Approval from this
officc. A Certificate of Approval is mandatory prior to the distribution ofwatcr.

2. The sale of untreated WILLCT is prohibited and must be nopped immediately. Pan 5, S ubpart
' 5-6, Section 5-6.5 ofthe New York Smtc Sanitary Code states that the "minimum crcairnenl

of cash water supply source used shall be disinfection by chlorination, ozonation, ultraviolet
radiation or other disinfection methods...".

3. The sale ofbulk water from this facility is prohibited until the disinfection -requirements laid
out in Part 5, Subpart 56. Section 5-6.5 ofrhc New York State Sanitary Code are met.

4. The water quality nnnlyscs listed in the OCHDlet1er must be received by this olfiee, as well
as the OCHD, no later than December 3 l. i996.
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5. final engineering plans and speclflcaxions for the completed buildings associated with The
bulk water opcmfions must be submitted These plans will replace all previously submimzd
plans and will be considered "as built".

The above summarizes our concerns :4: this time. Please feel line to contact this office at
(518)458-6756 ifyou have any questions. We can also be reached by FAX at (518) 458-6420.

Sincerely, '

c”’ .

Stephen S. Marshall

Assistant Sanitary Engineer

Bureau ofPublic Water Supply Protection

cc: Oneida Counfy Health Dcpartrnent, Arm; Mr. Fcrran.
NYSDDI-1,A1_m: Dr. Molxanka
O'Brien & Gare, Arm: M_r, Gun

owaoncnuuml

la"-_‘-'.5.L“l'i~l

DEC 1 1?.-":33.
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SARNIU " EPRING WATER

February )9, .1997

Mo7_afai' Rafizadch

Sugar Loaf Trails

5 Cherry Lane
ChCSlcr_ NY 10918‘

Dear. Mozafar:

It was a. pleasure meeting withlyou last week. Our entire company is extremely pleased with the quality of
the bulk water mpplied to us to date.

As we discussed, at this time Samtoga Beverage Group can guarantee you co-packing of 250,000 cases of
one gallon bottles; production to commence as soon as your plant is operational. This assumes that you
will be in production by the end of April 1997.

I wish in leave the door open on the PET .5 liter and 1 liter bottles. You will have to be competilive in
price on these items.

I look forward to our future discussions and I hope to see you at the Water Convention in. Montreal on
February 27. In closing, I appreciate the mist and confidence you have in us.

Sincerely yours,..

/1. /7. \>- 14.

Anthony PrinfiC

Chief Finnncial Officer

SAFIATOGA SPRINGS MINERAL WATER CO. .
llG:rsEnRoAo Snnarocnspmmcs N:u:YonKl2B66 T:etS8I58¢6363-Faxl5ml5B¢O3BO

24 2883 12:89PM P8
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To MUZHFAK‘ /‘ 9%‘ ' SkyS.hots.sit
Complete Archive Listing

E Name Kind Date Expanded Siufferi Savgii

CLOUD__18.TiF Phoioshop® /iie 12/1/94 5.612K 3,311K 41%

‘Q CLOUD_2o.TiF Pnoiosnoprm file 11/30/94 8,319K 4,174K 34%

Q My Heiix Phoioshop® me 12/9/94 2.21BK 1,178K 47°/D

‘E New Nirvana Labei Phoioshqp® me 12/1/94 6,024K 3,B13K 37%
M New Nirvana Label FINAL Phoioshop® file 3/22/95 4.671K 3,1BOK 32 '’/o
'@ New Nirvana Label FINAL i/1 Phoioshop® file 3/23/95 4.377i< 2.983K 32%

E New Nirvana Labei FiNAL s/2 Phoioshop® file 3/23/95 4.199K ?_,832K 33%

E New Nirvana Label FiNAL #3 Photos-hop® iiie 3/23/95 4,498K 2.970K 34%

E New NlrvanaLabeiFlNALI13CMYK 'Pho1oshop®EPSiiie 9/5/ea 10,5§9K 4.905K 54%
'@ New Nirvana Labeiiii Phot-oshop® flie 12/5/94 6.027K 3.702K 39%
Q New Nirvana Labeium Phoioshop® me 12/5/94 6,o82K 4.122K 32%
‘M New Nirvana Labai#1AA ‘ Photoshop® file 12/6/94 5,954K 3,Q97K 33%

M New Nirvana Label#1AAA Phoioehop® tile 12/9/94 4,052K 2.G4BK 35%
‘Q New Nirvana Labe|#2 .Photoahop® file '12/1/94 4.168K 2.419K 42%
'@ sxva/4 Phoioshop® file 12/1/94 1,753K 1.103K 37%

‘Q Sunset 3 Phoioshop®TiFF1ila 9/29/94 2,785KA 1,227K 56%
sunsei 3 copy pnoiosnmrirririe 12/1/94 2,oa9i< 929K 56%

m Sunselm iénorosnopoii me 12/6/94 5,951K s,457K 42%

‘Q Sunsei#1A F'hoioshop® flle 12/5/94 3,76BK 2,a7ei< 37%

E sunssuiz Phoioshop®1iie 12/5/94 s.ae4i<' 3.214i< 40%
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December 27, 1994

TO: Mozafar Rafiiadeh / Nirvana Sprinfi Water
RE: PRODUCTION BUDGETS

Dear Mo2afar—-

Here is a breakdown of our estimated budget to produce the
components you are requesting for Nirvana Artesian Spring Water.

WATER BOTTLE DESIGN (1 LITER BOTTLE):

 
First Presentation (as billed) . . . . . . . . . . . . . . . .......2000.00
Second Presentation with alterations (as billedL.... 600.00
Final Artwork, Retouching, Rendering . . . . . . . . . . . . . . ..3000 00
Final Design . . . . . . . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . ..650.00
Typesetting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 350.00
Composition and Prep . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..400.00
Expenses:

3 sets of Iris prints @ 125.00 each . . . . . . . . . . . . . . . . ..375.00
Composed Film for 4 color printing 0 75.00 each. . . . .. 300.00
Color key . . . . . . . . . . . . . ., . . . . . . . . . . . . . . . . . . . . . . . . . . . .i25.oo
CD—ROM disk with stock photography . . . . . . . . . . . . .Q. . . . ..75.00
TOTAL FOR ABOVE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..$7875.00

WRTER BOTTLE DESIGN (1—2.5 GALLON BOTTLE):
Revised Design . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..300.00
Revised Typesetting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..200,00
Composition and Prep . . . . . . . . . . . . . . .,. . . . . . . . . . . . . . . ..200.00
fixpensesz

R Iris print G 125.00 each . . . . . . . . . . . . . . . . . . . . . . . . . ..125.00
Composed Film for 4 color printing @ 75.00 each. . . . .. 3O0.O0A‘
Color key . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .125.00
TOTAL FOR ABOVE . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . ..$l250.00

WATER BOTTLE DESIGN (12 Oz., 16 OZ., 1.5 LITER BOTTLES):
Revised Design . . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..300.00
Revised Typesetting . . . . . ... . . . . . . . . . . . . . . . . . . . , . . . . . ..250.00
Composition and Prep . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..250.00
Expenses: =

l Iris print @ 125.00 each . . . . . . . . . . . . . . . . . . . . . . . . . ..125.00
cbmposed Film for 4 color printing @ i§>oo each. . . . ..3oo.oo
Color key . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..125.00
TOTAL FOR ABOVE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..$l350.00
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STATIONERY: LETTERHEAD, ENVELOPE AND BUSINESS CARDS

Design ....’ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..NC

Typesetting . . . . . . . . . . . . . . . . _ _ _ . ‘ _ _ _ _ , , , _ _ . . , , _ _ , , , _ __ NC

Composition and Prep . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..NC
Expenses:

Composed Film.for 2 color printing @ 75.00 each. . , . H 300.00

TOTAL FOR ABOVE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..$300.00

SIX—PACK BOX DESIGN FOR 16 OZ. BOTTLES:

Design . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..SO0.00
Typesetting . . . . . . . . . . . . . . . . . . _ _ . _ , _ _ . _ _ _ _ _ _ _,; . _ _ . _ ,_35o,oo
Hi—res scanning . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..250.00
Composition and Prep . . . . . . . . . . . . ..‘ . . . . . . . . . . . . . . . .. .S00.00
Expenses:

l Iris print @ 125.00 each . . . . . . . . . . . . . . . . . . . . . . . . . ..l25.00

Composed Film for 4 color printing @ 100.00 each..... 400.00
Color key . . . . . . . . . . . . . . . . . . . . . . . . . _ . . . . . . . . . . . . . . _ . _.150.00
TOTAL FOR ABOVE . . . . . . . . _ . . . . . . . . . . . . . . . . . . . . . . . . . ..$2275.00

.FOUR-PANEL WHOLESALE BROCHURE FOLD8 T0 8.5 X 11:

Design . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..750.00

Typesetting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..550.00

Hi—res Scanning, Artwork, Retouching . . . . . . . . . . . . . . ..l000.00

Composition and Prep . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..600.00
Expenses: _ ‘

2 Iris prints @ 125.00 each . . . . . . . . . . . . . . . . . . . . . . . . ..250.00

Composed Film for 4 color printing @ 100.00 each..... 800.00

Color key for each side . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..250.00

TOTAL FOR ABOVE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..$4_2oo.oo

SIX-PANEL CONSUMER BROCHURE TO FIT #10 ENVELOPE:

Design . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..500.00

Typesetting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..400.00

Hi-res Scanning, Retouching . . . . . . . . . . . . . . . . . . . . . . . . ..700.00

Composition and Prep . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..4S0.00
Expenses: '

1 Iris print @ 125.00 each . . . . . . . . . . . . . . . . . . . . . . . . . ..125.00

Composed Film for 4 color printing @ 75.00 each. . . . .. 600.00.

Color key for each side . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..250.00

TOTAL FOR ABOVE . . . . . . . . . . . . . . . . . . . . . . . _ _ . . . . . . . . . ..$3025.00
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CORRUGATED SHIPPING BOXES

(TO BE REVISED BY PRINTER FOR VIRIOUS SIZES):

Design . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..300.00

Typesetting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..2S0.00

Hi—res Scanning and Retouching . . . . . . . . . . . . . . . . . . . . . ..300.00

Composition and Prep . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..2S0.00

Expenses:

Composed Film for 1 color printing . . . . . . . . . . . . . . . . .;.300.00
TOTAL FOR ABOVE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..$l400.00

GRAND TOTAL FOR ALL ABOVE MENTIONED ITEMS . . . . . . .. $21,675.00

Prices quoted are estimates only and may vary depending on the

scope of the project, client revisions and alterations.

_Prices quoted do not include the cost of printing.

Prices quoted do not include any additional photography that may

be necessary to produce the desired piece nor do they include any

.copywriting.

Expenses are any costs incurred necessary to produce this
project, such as: supplies, messengers, freight and photocopies.

Additional presentations will incur additional charges. '

Dennis Ascienzo
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Label and package
design for the spring
wa1er"Nm/ana".

See "advertising" and
“collaleral material"

for related projects.
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PAUL ALLEN/THE MOHAWK VALLEY BUSINESS JOURNAL

After completing a $4.5-million expansion project that included the construction of a 40,000-square
foot warehouse and purchase of $1.8 million in new bottling and shrink-wrapping machinery, Nirvana

2 has increased its production 500 percent from last year, says President Mozafar Rafizadeh (pictured).
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—-1; New warehoase, packaging system has Nirvana in high gear
 4 By Pau1Alien completed a $4.5-million ex- mates Nirvana will be packag— te1€ViSi0fl h3T1dlCaPP51'- H‘

5 Jmm,a,S,a,7 pansion project. Nirvana» ing between 30,000 and _35,000 resigned fF0m hi? Nonhl
17*‘ " - President Mozafar Rafizadeh casesaday. The retail price of a E0!‘ the opportunity to I

7 FORESTPORT —— Spring- says that last June the company case, which ranges from 24 home track In Vernon-
—— water bottler Nirvana has seena bottled and packaged approxi- half-liter bottles to 12 1.5-liter Mid-Stat€’S pI‘¢Vi0U5 F

500-percent increase in produc- mately 6,000 cases of water a
tion in the three months since it day. This year, Rafizadeh esti- 599 wATERv Page 3 V
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:ed Superi nd puts 42 local remediation projects on
1 Erin Crotty recently visited the As ofMarch3l, $1.1 billion in cleaned up. Crotty estimates that sioner’s remarks.

Mohawk Valley Oil site in North funds from the Environmental it would require another $1.5 to was once the site
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————Hf,’a‘,’,',§",}'e5,§‘°; Boonvi|le's resiliency will be tested once again
§p_e.dai_c_gv_e_ragie_ Some employers may pick up slack after Ethan Allen plant shuts

down§P.0_Ffl'_$. ' -

L-‘gal Spgflg Sun, Apr 25, 2004
& . TIM BLYDENBURGH
—QQ'Qm~—r—‘—i-—s—:§- I Observer-DispatchBoilermaker

_B_LJs|NEs§ Twenty-one years ago this May, a tornado ‘ '
Local business smashed through Boonville, destroying
Nauon / worid buildings and wreaking damage in the
Lo_¢§|_§1_°£K§ millions of dollars.

l-'—'-E55-I-Y-_l=—E-S The scars lingered for a long time butLo I I f t l -
----——5«:—"'v-«--«'~-»5°~$-~‘/-3-9-‘ eventually were absorbed by this
 independent little community.
X2uLis.ei<m_t§ .
Astrology
Local dating Last week, the town took another blow.

The Ethan Allen plant closing was likened

GO! OUTDOORS to a "natural disaster‘: by Oneida County
Adventures Executive Joseph Griffo.

Ar_cmLI§§ By PATRICK PALLADINO. Observer-Dispatch

Outdoor hows Boonville residents say the loss of more
99'L'“—"‘-55 th250d"bd'or -5"‘ 90° ‘paymg 1° 5 an a mfal Gary Bourgeois, right, vice president of 38

COMMUNITY 5°”r°e_ of la)‘ am °t_her revenues W'" hurt‘ Timber Company. discusses with scaler Kevin
community guides Bouncmg back Won t.be. e.asy "T and some Burdick the classification and destination of a
EB}Hg “FM people are Yew p?SS'm'st'c' Sm‘ mere utility pole in the company’s peeler plant in
My Ha" of Fame are Some b"9m 5'9"5- Boonville. 3B Timber President Mark Bourgeois
i’"’_—— said it‘s possible his company could expand

ANNOUNCEMENTS "There's disappointment, sadness. '09Y0"lCl 30 W°"ke'5-
Obituaries uncertainty," Mayor David Ernst said. N
_V_\_[_eddings_ "(But) we still have our quality of life and sense of community. We are resilient."
Engagements

g“:r1'n—;/“e*r“§"=‘L"§'S‘ The village of Boonville stands mostly by itself on this high and hilly part of northern Oneida
"*"'-r't—"°"' County. It's the site of the annual county fair and Woodsmen's Field Days. Over the centuries,
Qe~a—Lh's‘ people made their living off the land with agriculture and timber-related pursuits. The Ethan' th fth t.

MARKETPLACE Allen furniture plant, started here about 50 years ago, was an outgrow o a
Jobs

Apattments Ethan Allen corporate executives said closing the Boonville plant, and another in Bridgewater,
Homes ‘ Va., with about the same number of jobs, means more efficiency. Consolidation among. the 12

.Q._a.r_S. remaining plants will allow the firm to transfer production to "more suitable" manufacturing sites
..C_?.Las.s_J_le_s in Vermont, North Carolina and Virginia, Chairman and CEO Farooq Kathwari said last week.
Shop local
Qggaoes

As well as the job loss, the community is bracing for a loss of tax income and other revenue.
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Ernst said the plant pays $12,000 in sewer use fees annually, as well as being a major power
customer of the Boonville Municipal Commission. Town Supervisor Harlan Bellinger said the
company property is assessed at about $1.5 million. '

Where there's hope

There's not a lot of cheer in the coffee-shop conversations in and around Boonville. Many
people already were upset last month with the news that the state has granted a landfill permit
for the neighboring town of Ava. Signs along the highway protest the landfill.

But there are other signs. Nirvana Spring Water off Route 12 has a billboard advertising "help
wanted." A 7-year-old company, it already employs nearly 100 people, Controller Dan Hughessaid.

"We're looking for machine operators, warehousing and sanitary (workers)," Hughes said.

Yet another business linked to the land, 38 Timber, could be expanding beyond its 30 workers,
President Mark Bourgeois said. Among its products are utility poles. it also handles pulp, a
business that's grown after two area mills closed, he said.

"The biggest potential is in the pulp," Bourgeois said. "We could have 100 people cutting and
trucking pulp. But we need to increase our rail siding."

The company can load 20 rail cars at a time but only has siding enough for three, he said.
State Sen. Raymond Meier, Fl-Western, is assisting in ways to expand the rail siding,
Bourgeois said.

And one of the few remaining large furniture makers in the area, Harden Furniture of Camden,
is looking for workers and has contacted Ethan Allen officials about hiring. Harden Vice
President of Human Resources Nancy Taylor said Harden could train as well.

"Our hearts go out to them," Taylor said.

Mark Kovach's son and his son's fiancee work at Ethan Allen -- and are planning to marry soon
and move into their new home. Their situation is not uncommon, said Kovach, who lives in the
Lewis County community of Brantingham.

"Mostly men worked at the Lyons Falls paper mill, so their wives at least were working
somewhere when it closed," he said. "A lot of couples work at Ethan Allen. What are they going
to do for health insurance?"

Kovach, who owns a boat/snowmobile/ATV repair shop, said he needs help and could hire his
son. Other ex—workers may not be as lucky, he said.

Ethan Allen's closing will be more devastating than the 2001 closing of the Lyons Falls Pulp
and Paper Mill and the Deferiet Paper Co. in Carthage at about the same time, he said.

"Lyons Falls is like a ghost town. in two years Boonville could be like that," he said.

Boonville‘s spirit

About 4,500 people live in the town of Boonville, and its biggestemployers are Ethan Allen and
the Adirondack School District. An average worker travels 28 minutes to work, according to the
U.S. Census.

"People are used to driving to Utica or Flome, because they like living here," Ernst said. "So if
someone has to drive 30 to 40 miles, they'll do it. It won't cause them to move."

County officials said last week they are setting up an emergency response station for soon-to-
be displaced workers. County and state labor agencies will help people find work. There's also
the matter of finding a new owner or tenant for the Ethan Allen factory, which will be the second
priority for local officials.

'nftn'//www liTi(‘}l(\(i (tom/archive/7.004/O4/'75/naw;/'%0R’%’% hrm‘.
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Meier said he would like Gov. George Pataki to get personally involved in helping out.

Ernst said village residents have energy and eompassion, citing their volunteer spirit and
resiliency.

"That positive attitude will come through.“ he said.
UTICAOD.COM LINKS
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About Our Company

0
 Nirvana ovvns 2,000 acres in the foothills ol the Adirondack Mountains of upstate New Yorir. and has
 identified numerous naturally occurring pristine springs. The water from these springs is allowed to flow

' naturally into nearby streams and lakes. Nirvana has a more than abundant supply of this pure, delicious
conmcr m,,,_

warm FACTS

Nirvana is poised to develop your Private Label brand vvater products and has clearly proven to our customers

 and consumers alilre, that the enjoyment of drinking Nirvana spring water can not be paralleled lay any other
bottled water on the mariret. Our fully automated, state of the art facility coupled with our idyllic natural

 resources give our Private Label customers a distinct competitive advantage.

Nirvana cuflomers include national and regional grocery, mass, club and convenient store chains. Nirvana is

the premium source for private label bottled water.

.... , _ .._.~_».A—..:-.3
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About Our Source

Experience the finest in Spring Water. Nirvana - There's only one.

And, here’s why.

The source that is NIRUANA is a natural spring. This rare and unique vvater emerges naturally from fractures

in a bedroclr aquifer dating from the Ordovician Age. The pristine spring vvaterflovm at a constant 42

degrees, attesting to its extremely deep-rooted nature. Water analyses confirm its natural purity and the
virtual laclr of contaminants found in most source water.

Nirvana has commercially developed four of the springs on its sprawling 2,000 acres of protected property.
To best maintain the vvateris natural taste characteristics, Nirvana strategically located its bottling facility to

ensure that the water is exclusively bottled at the source; no expensive tanlrering, or unnecessary handling.

Nirvana’s Spring Water products are nevertouched by human hands until they are purchased for
consumption. Nature differentiates Nirvana’s source and guarantees that drinking Nirvana spring water is an
unparalleled experience.

Nirvana Spring Water is like no other and offers our customers the finest product available. Our pure source

provides the premium product that you will be proud to offer in you stores or to label your own.
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About Our Operation

Nirvana’s operation is efficient, flexible and offers a wide variety of capabilities to meet our customers’

specific needs. Our production facility which houses the bottling operation is in excess of 200,000 square
feet. Raw materials and finished goods are stored separately in our immaculate, newly completed on site
warehouse.

Nirvana has state-of-art high-speed PET bottling lines. Our on site cavity blow molding offers our customers

efficient, cost effective co-packing operations. Nirvana is one of a few bottlers in the country capable of self-

manufaeturing PET containers with many size and closure options. Once bottled, Nirvana can package and

wrap the products in a wide anay of configurations.

in orderto best meet the desires and needs of our customers, Nirvana water can be bottled as the pure,

natural spring water that it is, or processed through a reverse-osmosis purification system to produce “
purified” water. Nirvana has responded to the explosion that the water market has experienced by expanding
operations to include flavored water, nutritionally enhanced water, as well as mineralized and fluoridated
water. Our expanded “cold filled” processing operations allow our customers to offer their consumers the
same altematives that their branded competitors do. At Nirvana, we strive to remain on the cutting edge of

technology and respond quickly to product changes as the bottled water industry continues to make
advances.

For our specific packaging capabilities please see the Our Products page. Nirvana offers the finest in Spring
Water in many popular bottle sizes and multipack options. To explore custom capabilities please use the
Contact Us tab.

Nirvana is very proud of our state of the art facility where the pristine spring water anives directly from the
source, is bottled, labeled, case packed and shipped. The pure, natural spring water is nevertouched by
human hands until opened by the consumer. Please take a moment to scroll through the photos belowto get
a better picture of Nirvana’s operational capabilities.



The storage tanks where the pristine spting water am'1res, untouched, directly from the source into fihe
operation.



Fmm these tanks, the spfing water moves directly to the tillers.



Filled battles are then conveyed in labeling.

 
The labeled battles are then conveyed to the ease packing and palletizing operations.
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Nirvana Products

 Ninrana Water can be bottled as the pure, natural spling waterthat it is or bottled with the
 varying systems available to fulfill the needs of our customers.
@ Pnonucrs

Spring Water

Pufified (Reverse Osmosis Water)
- '|Ni“1 0|‘ lllflhflll‘ mineral add backFluoridated

Flavored lualue added

SS AVAILABLE

3 ounce
12 ounce

18.9 ounce (112 Liter]
24 ounce

33.8 ounce (Liter)

50.7 ounce (1 -1l'2 Liter]

Fla‘! Cap or Sport Cap

SECONDARY PACKAGING

Trayfshfinh Pack Clear or Registered Film
Multi-Pack Sizes Available

8, 8, 12, 15, 24, 32 Bottles Per Package



- with or wiu1out mineral add backFluolidated

Flauored lualuc added

SIZES AVAILABLE

8 ounce

12 ounce

16.9 ounce (1l2 Liter)
24 ounce

33.8 ounce (Liter)

511.7 ounce (1 -1l2 Liter]

Flat Cap or Spud Cap

SECONDARY PACKAGING

'lraylShn'nh Pack Clear or Registered Film
Mulli-Pack Sizes Available

6. 8, 12. 15, 2-1, 32 Bottles Per Package

we JuM:.; »
W 
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Nirvana Info Video

Please watch this informational video to further enhance your view of our Bottled Water Facility. If you

would like to make it full screen please n'ght4:licli on the video and select 'Zoom' and then select ‘Full
Screen‘.

Enioy.....

Please select your intemet connection type.
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Did you lrnow that all bottled waters are not the same?

OJ - Are all the bottled waters the same‘?

A) - No they are not. Spring water is as unique as the land that it
comes from. Nature creates the individual taste profile of spring water.

With so many bottled waters on the marlret, Nirvana vrrants to help

consumers sort through the labels to better understand the nature of

the vvaterthat they are purchasing. We encourage you to talre the time
to visit our “Water Facts” section for more infonrralion.

Q) - Are healthy minerals present in water’?

A] - The mineral composition of spring water is also a

function of the geological formations through which it passes.

Naturally occurring healthy minerals are present in Nirvana spring
water.

(XI - Are there unhealthy minerals in water’!

A) - There can be naturally occuning potentially unhealthy minerals
lilre arsenic, chromium, lead and nitrates, to name a few.

Q)- How do I lrnowthat the waterthat I am buying contains a safe level
of “bad” minerals?

A)- The bottled water industry is well regulated at both the federal and
state level. The FDA has set strict Quality Standards for water. The

FDA has established maximum standard levels for any potentially

harmful mineral. There are no established maximums for beneficial

minerals. To better illustrate, please see Nirvana’s water analysis
below versus the FDA standards. The numbers spealr forthemselves.

Mineral Composition FDA Quality Niruana"‘
Standards Mg/Liter
Maximum

Total Dissolved Solids TDS“

Efi

   

  
 

15 ND

  M



  
  

   

-E-
T

 n
:11

Sulfate F:
- ifij

-32-

*SourI:e citred: Nirvana, 09/ 26/04 analysis by National Testing Laboratories. LTD.
NA: Not Available or there is no limit

ND: This content was not detected

Please note that Nirvana‘: water analysis is far superior to the FDA requirements and

that is without purification or filtration. Nirvana is naturally pure and great tasting!

Please note that Ninrana's water analysis is far superior to the FDA requirements and that is without

purification orfiltration. Ninrana is naturally pure and great tasting!

Q] - What healthy minerals are naturally occurring in spring water?
A) - At moderate lerrels. certain minerals offer significant health benefits.

Fluoride is lrnown for its eflectirreness in preventing tooth decay. Although, high levels of fluoride are

undesirable and the FDA regulates the allowable lerrel accordingly.

Calcium is well recognized for promoting strong bones and helping to prevent osteoporosis.

Magnesium, sometimes called the “anti-stress” mineral, has many associated health benefits. It aids in
muscle relaxation and is used in the treatment of coronary artery spasm. preclampsia, and PMS.

Potassium helps to regulate the acid water balance in tissues and blood and is the most frequently
prescribed mineral. Potassium aids nenre function, cardiovascular health and a consistent level in cells is
crucial to healthy body function.

Q]- What is the purpose of listing Nutritional Facts?
A) -Federal labeling laws require the Nutritional Facts be published. These labeling laws assist consumers
in detennining the benefits of a particular product and help in the purchase decision-malring. Unfortunately,
in the case of water, its benefits are undenepresented in typical label fomrat. Orrer 75% of the human body is
water and its consumption is rrital to the transportation of nutrients, remorral of wastes and maintenance of
body temperature. it is so critical that while we can go weelrs without food, we cannot sunrirre erren a weelr
without water!

(1) - is purified water safe and beneficial?
A) - Purified water is safe and free of contaminants. Unfortunately, it does not introduce any of the healthy
minerals imperative to intracellular communication that are naturally occuning in spring water.

A! A — --:......I.. an... a..l.l-.l L. can u£lI-.I .--uhnh



through its natural mineral composition.

Q] - Why do the largest companies in the beverage industry manufacture and martret purified water instead

of natural spring water?

A] - A spring water source is one of nature’s gifts and therefore in a fixed location. Each spring has a

unique taste profile, a function of its geological origins. Companies trying to martret nationally cannot

supply and distribute cost effectively from a single source. So, altematively, they often purify municipal

water from many locations and bottle it.

OJ - What is drinlring water?

A] - Water labeled as “drinking vvater” is either municipal or well vvater. Please see our “Water Facts” to

learn more about the meaning of different water labels.

Q) - can you tell me more about the plastic bottles Nirvana spring water comes in?

A) - Our plastic bottles are made of PET [polyethylene tereplrthalatel, the most widely used plastic for

beverage containers vvorfdvvide and the most recyclable of all plastics. Nirvana blow molds our own clear

plastic PET bottles on site to further monitor and control the quality of our finished products.

Q] - How do I best compare the taste of waters?

A) - Fortasting purposes, it is best to consume vvaters side by side at man: temperature. Although the
preference is to drinlr vvater cold, this tends to numb the taste buds and hide some subtleties that are more

easily detected at room temperature.

Q) - How should I store bottled water’?

A) - For best results, bottled water should be stored in a cool, odor-free and dry environment out of direct
sunlight and away from chemicals and other non-food items. Due to its natural mineral content, spring water
is more delicate than other bottled waters and exposure to extreme temperatures should be avoided. Both

overheating and freezing can cause minerals to crystallize, and actually separate out of solution.

Q) - How long can I store bottled water?

A) - While water has no specific “shelf life,” it is preferably consumed within two years of bottling. If stored
properly, bottled water can be used indefinitely.

OJ - How do I lrnovv when my Nirvana water was bottled?

A] - Every bottle of spring water that Nirvana produces is date coded. The infonnation can be found on the
shoulder of the bottle, the area just above the top of the label and below the cap. Nirvana uses a two line
code. The first line is the date the water was bottled and reads PROD (produced) followed by a date and

time. The second line of the code reads EXP followed by a date. This is the recommended “use by” date for

consumption of the water.

0,) - How do I lrnovvthe source of my bottled water‘?

A) - All bottled spring water must identify both the spring source and bottling plant on the label. It the
locations aren’t the same, or different sources are listed, the spring water had to be tanlrered to the bottling

location. Ninrana is proud to label our water “Bottled at the Source." Interestingly, you vvon’t even find a
source listed on “purified” or “drinking” water!

Q) - How much water should I drinlr per day?

A) - For proper hydration, the adult recommendation is for at least eight 8 oz. servings per day.
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plastic PET bottles on site to further monitor and control the quality of our finished products.

Q) - How do I best compare the tade of waters?

A) - For tasting purposes, it is best to consume waters side by side at room temperature. Although the

preference is to drink water cold, this tends to numb the taste buds and hide some subtleties that are more

easily detected at room temperature.

Q] - How should I store bottled water?

A) - For best results, bottled water should be stored in a cool, odor-tree and dry environment out of direct

sunlight and away from chemicals and other non-food items. Due to its natural mineral content, spring water

is more delicate than other bottled waters and exposure to extreme temperatures should be avoided. Both

overheating and freezing can cause minerals to crystallize, and actually separate out of solution.

O) - How long can I store bottled water?

A) - While water has no specific “shelf life,” it is preferably consumed vuithin two years of bottling. If stored
property, bottled water can be used indefinitely.

Q] - How do I lmow when my Nirvana water was bottled?

A) - Every bottle of spring waterthat Nirvana produces is date coded. The information can be found on the
shoulder of the bottle, the area just above the top of the label and below the cap. Nirvana uses a two line
code. The first line is the date the water was bottled and reads PROD (producedjfollowed by a date and

time. The second line of the code reads EXP followed by a date. This is the recommended “use by” date for

consumption of the water.

Q) - How do I lrnowthe source of my bottled water?

A) - All bottled spring water must identify both the spring source and bottling plant on the label. If the
locations aren’t the same, or different sources are listed, the spring water had to be tanlrered to the bottling

location. Nirvana is proud to label our water “Bottled at the Source.” Interestingly, you won’t even find a
source listed on “purified” or “drinking” water!

Q) - How much water should I drinlr per day?

A) - For proper hydration, the adult recommendation is for at least eight 8 oz. servings per day.

OJ - Why is water so important?

A] - Water is essential to life. In the body, water lubricates joints and muscles, aids in nutrient absorption,
circulation and digestion, keeps minds alert and regulates body temperature.
Water also helps the body metabolize stored fat and maintain proper muscle tone.

OJ - How do I decide which water is best for me to drinlr?
A] - Do your homework before malring your purchase decision. Let our “Water Facts” help
you. Pretty labels are attention-getting, admire them, but read them from an infonrred
perspective. “North Pole Ice” isn’t magic water bottled by Santa and his elves. Research the origin of the
water, research the company that bottles it, visit their website, aslr questions and
then detennine what water is best for you. We lmowthat your research will lead you to us -
NIRVANA.
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Contact Nirvana Customer Service

Your name: | [see

‘(our email address: 1»:

Your phone number: I 

 

comments: *
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Water Facts

Nirvana would lilre to help infonn our consumers about the bottled water industry to help dispel

misconceptions sunounding water labeling as well as to provide interesting general information about
water. Please see our “FAG’s” for additional health and quality related infonnation.

As the World Banlr President stated at the Geneva Convention; “The 20th century's war was for oil, and the

21st century's war will be a battle forfresh, clean water between the countries.” Fresh water is an essential

necessity for the development of any civilization. Only in the past two centuries have we seen water

treatment processes being implemented to drinlring water worldwide. Chlorination has played a critical role
in protecting America’s drinking water from infectious diseases for decades. "Life Magazine" stated that the
filtration of drinlring water and the use of chlorine are “probably the most significant public health advance
of the millennium.”

THE ORIGIN OF SPRING WATER

Fundamentally, natural spring waters owe their chattels to the roclr strata through which it filters. The water

begins as rain or snow, is both filtered by and piclrs up minerals from the geological fonnations that it
passes through. Rain or melted snow simply filters through penneable soil or roclr until it is stopped
underground by impervious roclr, such as clay or granite. Shallow springs emerge at the junction of
penneable and impenneable roclrs, close to the surface. Mineral waters usually come from much deeper
aquifers from vmich the water rises through fissures underthe pressure created by superimposed layers.
The very fact that the aquifer is thus sealed off above from ground water maintains purity and unchanging
mineral content. This process can talre years; in essence, the water matures, like a fine wine. It can talre
centuries for water to reach its source.

Although other minor elements are often present, minerals found in natural waters consist largely of calcium,
magnesium, sodium, potassium, bicarbonate, carbonate, sulfate and chloride. One of the most common
trace elements is fluoride, which as we lrnow, is good for the teeth. Mineral content varies of spring water

varies largely due to the geology of the region. Limestone, for example, will malre water rich in calcium,
dolomites provide magnesium, and roclrs resulting from volcanic action will bestow sodium. Audrian water,
of volcanic origin, was found to be so full of sodium and bicarbonates that it actually contains 5,400
milligrams per liter of mineral salts. In great contrast, water tested in France was found to have a mere 12
milligrams per liter and could actually be regarded as distilled water. It has been detennined that lightly
mineralized water is one that possesses less than 500 milligrams per liter, medium mineralization is up to

1,000 milligrams per liter, and high mineralization is anything over 1,000 milligrams per liter, but precise
definitions vary from country to country.

What is a borehole?

 



1,000 milligrams per liter, and high mineralization is anything over 1,000 milligrams per liter, but precise
definitions vary from country to country.

What is a borehole?

A borehole is a well that is drilled near a spring. The water in the borehole is then pumped or.rt of the well

mechanically. This is Well Water and not Spring Water, unless it meets certain stringerrt requirements.
Chemists, microbiologists and geologists say that there is a major difference between the two. The water
quality and composition can drastically change when it is pumped out of boreholes. The composition of
spring water does not change. Boreholes can actually create a vacuum vrfithin the reservoir, not allowing the
resenroirtime to replenish itself. As the underground reservoir depleted, because of the borehole and
mechanical pump, poorly filtered surface water can penetrate the water supply.

The FDA recently tightened the regulations regarding borehole-extracted water. Water derived from
Borehole can be labeled as "spring water” only if:

A. There must be a spring.

B. There must be a confirmed hydraulic connection between the spring and the borehole.

0. Water flow must be maintained while the borehole is being pumped.

D. The water from the spring and borehole must contain the same physical and chemical composition.

E. The borehole cannot be under any surface water encroachment.

Water Classifications:

Municipal Water:

Municipal water is widely lrnown as tap water which generally comes from lalres and rivers. The EPA has
reported that hundreds of tap water sources fail to meet minimum standards. Simply consider the distance
which tap water has to travel before it reaches a consumer’s home, not to mention what that watertravels
through in this process. Municipal water is actually used as the source for more than 50% of the bottled
water sold in the United States. Municipal water may be “purified” (please see the “Purification Process”

section). With water, the word pure is often used fortreated water, ratherthan for waterthat is pure by
nature.

Well Water:

Well water is defined as bottled water from a hole bored, drilled or othenrvise constructed in the ground,

which taps the water aquifer. Many people depend on wells for their water supply, especially in the more
rural areas. Underground water is usually clean, because soil is a good filter, and the water generally
contains dissolved minerals. When a well is drilled, it should be drilled through the first layer of bedrock in

orderto protect the water source.

Spring Water:

enodnu IIMQII in oln‘:vuul -In lonulnol IIMQII o-headline] ‘noun -on ornalnuuloaollno-I ‘notion-I‘:no\ ‘noun IIJJAIU loo-r‘nr ‘Inclu-



|iUll|d|I I3 HITIUUIITISH IIIIIIUI ¢l=I- I"l’IIGlI G lllllll I3 UIIIIUU, ll Bl llrllllll HIS Iulllllllfll KI ll Ullull IIIU IIIRII Idylfll Ul HUUIUIEII III

order to protect the water source.

Spring Water:

Spring water is defined as bottled water derived from an underground formation from which waterflows
naturally to the surface of the earth. Spring water is the natural overflow or point of escape from an
underground reservoir of water. Natural sprin water is individual, as unique as the land fonrrations that it
passes through.

WATER TREATMENT

In New Yorir State, all bottled water facilities packaging water for distribution must provide satisfactory
treatment of each water source used. Water bottles are required to be completely sanitized, rinsed vrirth

ozonated water before filling. In New Yorir State ozonation or ultra-violet disinfection are considered] the

only two acceptable treatments for water bottlers.

Ozonation:

Ozone is most commonly used for purification by water bottlers. Ozone is a three atom form of oxygen that
is a natural element in the Earth's atmosphere. Ozone altaclrs and destroys micro-organisms. Ozone does

not produce any toxic halogenated compounds. The advantage of ozonation is rather uncomplicated; using
absolutely no chemicals, water is sanitized without impacting its natural great taste. Ozone purification has
been practiced since the late 18llll’s and is the most powerful water purification process, to be readily
available. For this reason, ozone is cunently being used in thousands of water bottling facilities around the
world.

Ultraviolet Light (urn:

Ultraviolet technology is another non-chemical approach to water disinfection. This method employs the
use of ultraviolet genrricidal lamps that are designed to produce a specific dosage of UV light. Utl-C light is
an actual gemricide; it deactivates DNA in bacteria, viruses, and other microorganisms, thereby destroying
their ability to multiply and cause disease. The Ulr‘-C light damages the nucleic acid of microorganisms by
fonning covalent bonds between adjacent bases in the DNA, preventing DNA from being released for
replication, leaving the organism incapable of reproduction.

THE PURIFICATION PROCESS

Reverse Osmosis:

Scientists have developed a process called reverse osmosis to remove all the Total Dissolved Solids [TDS],
or in other words, all minerals, to produce purified drinlring waterthat is lilre distilled water. In normal
osmosis, water florrrrs from fresh water into mineral water when separated by an appropriate semi-penneable
membrane. By applying pressure to the water, this movement is reversed and unrrvanted solids are removed.
Any source water, municipal, well or spring can be “purified” by reverse osmosis. Another less utilized
purification method is distillation.

BOTTLED WATER LABELING



or in other words, all minerals, to produce purified drinlring water that is like distilled water. In normal

osmosis, water flows from fresh water into mineral water when separated by an appropriate semi-permeable

membrane. By applying pressure to the water, this movement is reversed and unwanted solids are removed.

Any source water, municipal, well or spring can be “purified” by reverse osmosis. Another less utilized

purification method is distillation.

BOTTLED WATER LABELING

The Bottled Water Industry in the United States is regulated on the Federal, State and Trade Association

levels. Bottled water companies must followthe FDA’s Quality Standards, Standards of Identity as well as

comply with Good lulanufacturing Practices. We must also comply with state and industry regulations. The

FDA regulates bottled water labeling claims and has made great strides in regulating and standardizing the

bottled water industry in order to protect the consumer.

There are several different varieties of bottled water. The product may be labeled as bottled water, drinking

water or any of the following tenns. The Food and Drug Administration's [FDA] product definitions for
bottled water are:

Drinking Water: Bottled water containing municipal or well water is labeled as drinking water.

Mineral Water: Bottled water containing not less than fillll parts per million total dissolved solids may be
labeled as mineral water. Mineral water is distinguished from other types of bottled water by its constant

level and relative proportions of mineral and trace elements at the point of emergence from the source. No
minerals can be added to this product.

Purified Water: Waterthat has been processed by reverse osmosis, distillation, deionization or other

suitable process meets the definition of purified water.

Sparirling Water: Waterthat aftertreatment and possible replacement with carbon dioxide contains the same
amount of carbon dioxide that it had at emergence from the source. Soda water, seltzer water and tonic

water are regulated separately, may contain sugar and calories, and are considered soft drinlrs, not sparirling
waters.

Spring Water: Bottled water derived from an underground fonrration from which water flows naturally to the
surface of the earth. Spring water must be collected only at the spring or through a bore hole tapping the
underground lonnation finding the spring. Spring water collected with the use of an extemal force must be
from the same underground stratum as the spring and must have all the physical properties, before
treatment, and be of the same composition and quality as the water that flows naturally to the surface of the
earth.

Well Water: Bottled water from a hole bored, drilled or otherwise constructed in the ground which taps the

water of an aquifer.

We at Nirvana are extremely proud of our water products and believe that we are blessed with an

unparalleled pristine natural resource. We hope that this infonnation helps in your bottled water purchase
decision. Please feel free to “Contact Us” we would love to hearfrom you.

ONE NIRVANA PLAZA 0 FORESTPORT 0 NEW YORK 0 13338 0 MAIN: 315.942.4900 0 FAX: 315.942.5013
©2006 Nirvana, In-:. All rights reserved.



Nirvana Home Delivery
M

  
IF YOU ARE INTERESTED IN NIRUANA SPRING WATER HOME DELIVERY, PLEASE FILL OUT THE FORM

WATER FACTS * Requififidl maid]

Your name: I I *

Email: *

Subject: I 1
Questions, comments, or feedback: *

 PLEASE CHECK BACK ON APRIL 2008 FOR THE LAUNCH OF NIRVANA SPRING WATER HOME DEUVERY.
BELOW.

 

ONE NIRVANR PLAZA 0 FORESTPORT 0 NEW YORK 0 13338 0 MAIN: 315.942.4900 0 FAX: 315.942.5013
©2006 Nirvana, Inc. AII rights reserved.
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IIBOUT Nirvana Ofiice Delivery

PRODUCTS
PLEASE CHECK BACK ON APRIL 2008 FOR THE LAUNCH OF NIRUANA SPRING WATER OFFECE

""0 "‘°E° DELIVERY. [F YOU ARE Immssma IN NIRUANA spams warm omcs nalumv, PLEASE FULL .
mos out me roam aaow.

CONTACT

WATER FACTS ”‘ Reqliiifed HEM

Your name:  T*

Email: *
Company:

Job Title:

Subject:  ;—|
Questions, comments. or feedback: * 

ONE NIRVANA PLAZA O FORESTPORT 0 NEW YORK 0 13338 0 MAIN: 315.942.4900 0 FAX: 315.942.5013
©2006 Nirvana, Inc. All rights reserved.
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