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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of trademark application Serial No. 85193003  

For the mark: THE NEXT GENERATION RESVERATROL 

Published in the Official Gazette on August 23, 2011 

 

------------------------------------x 

BIOTIVIA, LLC      Opposition No.: 91202162 

 Opposer 

 

v. 

 

CHROMADEX, INC. 

 Applicant 

------------------------------------x 

 

OPPOSER BIOTIVIA, LLC’S  

MOTION FOR SUMMARY JUDGMENT, OR IN THE ALTERNATIVE, 

PARTIAL SUMMARY JUDGMENT 
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1. Introduction and Summary of Argument 

 

This Opposition arises out of a dispute between competitors with respect to the 

description of an ingredient used in products made by both.  Specifically, the question is 

whether Chromadex, Inc. (“Chromadex” or “Applicant”), a company that manufactures 

and sells dietary supplements, may prevent other dietary supplement companies, 

including Biotivia, LLC (“Biotivia” or “Opposer”), from using the phrase “The Next 

Generation Resveratrol,” and similar phrases, to describe the compound pterostilbene.   

As supported in more detail below, and by the attached exhibits, Pterostilbene is 

commonly described as an advancement or improvement on resveratrol.  This description 

is based on certain physical characteristics of the two substances.   Pterostilbene is a 

compound that is chemically related to resveratrol but has certain advantages over 

resveratrol, including higher bioavailability.  Pterostilbene, as compared to resveratrol, is 

a newer product that is commonly marketed as a related compound with certain 

advantages over resveratrol, which is often cast as its predecessor.  Pterostilbene is the 

“next generation” or “next level” of resveratrol, and a trademark preventing all other 

sellers of pterostilbene from stating this fact is descriptive and not appropriate for 

registration.  

The two major reasons for not protecting descriptive marks are (1) to prevent the 

owner of a descriptive mark from inhibiting competition in the marketplace and (2) to 

avoid the possibility of costly infringement suits brought by the trademark or service 

mark owner.  (In re Abcor Dev. Corp., 588 F.2d 811, 813, 200 USPQ 215, 217 (C.C.P.A. 

1978); TMEP §1209.)  Businesses and competitors should be free to use descriptive 
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language when describing their own goods and/or services to the public in advertising 

and marketing materials.  (See In re Styleclick.com Inc., 58 USPQ2d 1523, 1527 (TTAB 

2001).)  In this case, Chromadex seeks to prevent competition in the marketplace by 

preventing Biotivia from describing pterostilbene as “the next generation of resveratrol,” 

“the next level of resveratrol,” or other similarly descriptive phrases, and Chromadex has 

already initiated one costly infringement suit against Biotivia based, in part, on this 

description. 

This Opposition centers on a legal determination of whether the phrase “The Next 

Generation Resveratrol” (the “Mark”) is descriptive under 15 U.S.C. § 1052(e)(1).  

Unlike an Opposition based on likelihood of confusion, which is heavily dependent on 

factual issues, this Opposition raises few issues of fact – the chemical properties of 

pterostilbene are undisputed, the relationship between pterostilbene and resveratrol is 

undisputed, and the use of the phrase by companies other than Applicant is undisputed.  

Also, unlike many other marks containing the phrase “Next Generation,” the Mark is a 

literal description of the substance sold by Applicant and not simply a marketing slogan. 

Chromadex and Biotivia were, until recently, engaged in settlement negotiations 

related to the case Chromadex, Inc. v. Biotivia, LLC, case number 8:11-cv-01273-CJC-

MLG.  At issue in that lawsuit was Biotivia’s use of phrases such as “the next generation 

of resveratrol” and “the next level of resveratrol” to describe pterostilbene (Exhibit 27,
1
 

Chromadex response to RFA (2)(t); Declaration of Aaron Shechet, paragraph 2.)  As 

                                                 
1
 All references to numbered exhibits are to those exhibits attached to the Declaration of 

Aaron Shechet filed concurrently herewith; all references to lettered exhibits are to those 

exhibits attached to the Request for Judicial Notice filed concurrently herewith. 
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noted in previous filings in this matter, the Parties hoped to resolve Biotivia’s Opposition 

of the Mark.  (Docket # 11.)  However, the Parties were unable to do so. 

Accordingly, based upon the facts and argument set forth below, Opposer 

respectfully requests that the Board grant this motion and refuse Chromadex’s 

application. 

2. Standing 

 

Any person who believes that he would be damaged by the registration of a mark 

upon the principal register has standing to oppose.  (15 U.S.C. § 1063; see also Ritchie v. 

Simpson, 170 F.3d 1092 (Fed. Cir. 1999).)  Biotivia is a manufacturer and seller of 

dietary supplements and related materials, including those that contain resveratrol and 

pterostilbene, and it believes it will be harmed by the registration of the descriptive 

phrase “The Next Generation Resveratrol” by Chromadex, a competitor of Biotivia in the 

supplement and raw material market. 

As further evidence of standing, Chromadex has objected, through the filing of a 

lawsuit, to Biotivia’s use of phrases such as “the next level of resveratrol.” (Exhibit 27, 

Chromadex response to RFA (2)(t); Declaration of Aaron Shechet, paragraph 2).  

Chromadex seeks, through its registration of “The Next Generation Resveratrol,” to 

prevent competitors, like Biotivia, from accurately describing the ingredient 

pterostilbene.  

 

3. Summary of Undisputed Facts 

 

The following facts are not in dispute: 
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1. On or about December 8, 2010, Applicant filed an intent-to-use application for the 

registration of the mark “The Next Generation Resveratrol,” with Serial No. 

85193003, (the “Mark”) in International Class 001 for “Phytochemicals for use in 

the manufacturing of dietary supplements, nutritional supplements, nutritional 

beverages, pharmaceuticals and cosmetics.”  (Exhibit A ¶ 1.) 

2. The Mark was published for opposition on or about August 23rd, 2011.  (Exhibit 

A ¶ 2.) 

3. Biotivia sells one or more finished products that contain the ingredient 

Pterostilbene.  (Declaration of James Betz ¶ 2.) 

4. Biotivia also competes with Chromadex in the raw material market. (Exhibit A ¶ 

6; Declaration of James Betz ¶ 2; Exhibits 2, 16, 22, and 23; Exhibit B ¶ 61.) 

5. Chromadex sells one or more finished products that contain the ingredient 

Pterostilbene.  (Exhibit 27 – Chromadex Response to Request for Admission 

(2)(f); Exhibit B – Chromadex First Amended Complaint ¶ 11.) 

6. Chromadex is a direct competitor of Biotivia.  (Exhibit B – Chromadex First 

Amended Complaint ¶ 27.) 

7. Pterostilbene is a compound that is chemically related to resveratrol but has 

certain advantages over resveratrol.  (Exhibits 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 

14, 15, 16, 17, 20, 21, 22, 23, 25; Declaration of James Betz, ¶¶ 5, 6, and 7.) 

8. Pterostilbene is commonly described as the next generation of resveratrol; as an 

improvement upon resveratrol; as a molecule that is similar to, but better than, 

resveratrol; and the like.  (Exhibits 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 

17, 20, 21, 22, 23, 25; Declaration of James Betz, ¶¶ 5, 6, and 7.) 
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9. The phrase “Next Generation” is defined as “pertaining to the next generation in a 

family; also, pertaining to the next stage of development or version of a product, 

service, or technology;” and the USPTO uses that phrase in a similar fashion.  

(Exhibit 3; Exhibit 28; Exhibits 29, 30; Exhibits C, D, E; Request for Judicial 

Notice.) 

10. Pterostilbene is described, in scientific and advertising literature, and by 

Chromadex, as a compound that is chemically related to resveratrol but has 

certain advantages over resveratrol.  (Exhibits 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 

14, 15, 16, 17, 20, 21 22, 23, 25; Declaration of James Betz ¶ 6.) 

11. Chromadex applies “The Next Generation Resveratrol” to one or more product(s) 

containing pterostilbene.  (Exhibits 2, 16, 18, 20, 22, 23, 24; Exhibit 27 – 

Chromadex Response to Request for Admission (2)(h).) 

12. Chromadex has objected, through the filing of a lawsuit, to Biotivia’s use of 

phrases such as “the next generation of resveratrol” and “the next level of 

resveratrol” to describe pterostilbene (Exhibit B – Chromadex First Amended 

Complaint ¶ 33; Exhibit 27 -- Chromadex Response to Request for Admission 

(2)(t); Declaration of Aaron Shechet ¶ 2.)   

 

4. Legal Standard for Summary Judgment 

 

Summary judgment is encouraged in inter partes trademark proceedings before 

the Board,
2
 because the issues are limited to registrability and are therefore “particularly 

suitable” for disposition by summary judgment. (Pure Gold, Inc. v. Syntex (U.S.A.) Inc., 

                                                 
2
 Phoenix Closures, Inc. v. Yen Shaing Corp., 9 USPQ2d 1891, 1892 (TTAB 1988). 
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222 USPQ 741, 744 n.2 (Fed. Cir. 1984).) Summary judgment is appropriate where there 

is no genuine issue of material fact and the moving party is entitled to judgment as a 

matter of law. (Giant Food, Inc. v. Standard TerryMills, Inc., 229 USPQ 955, 961 (TTAB 

1986). ) 

No genuine issue for trial exists where the record taken as a whole could not lead 

a rational trier of fact to find for the non-moving party.  (Matsushita Electric Industrial 

Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1987).)  A dispute is genuine only if, 

on the entirety of the record, a reasonable trier of fact could resolve a factual matter in 

favor of the non-moving party. (Sweats Fashion, Inc. v. Pannill Knitting Co., 833 F.2d 

1560 (Fed. Cir. 1987), citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986).)  

Disputes over facts that will not affect the outcome under the governing law are 

immaterial and do not preclude summary judgment. 

 

5. Legal Standard for Descriptiveness 

 

A term is merely descriptive of goods, and therefore unregistrable under 

Trademark Act Section 2(e)(1), if it conveys an immediate idea of an ingredient, quality, 

characteristic, feature, function, purpose or use of the goods.  (See, e.g., In re Gyulay, 820 

F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987); and In re Abcor Development Corp., 588 

F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978).)  A term need not immediately convey 

an idea of each and every specific feature of the applicant’s or registrant’s goods in order 

to be considered merely descriptive; it is enough that the term describes one significant 

attribute, function or property of the goods or services.  (See In re H.U.D.D.L.E., 

216 USPQ 358 (TTAB 1982); and In re MBAssociates, 180 USPQ 338 (TTAB 1973).) 
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Whether a particular term is merely descriptive is determined not in the abstract, 

but in relation to the goods for which registration is sought, the context in which it is 

being used or is intended to be used on or in connection with those goods, and the 

possible significance that the term would have to the average purchaser of the goods 

because of the manner of its use or intended use.  (In re Tower Tech Inc., 64 USPQ2d 

1314, 1316-17 (TTAB 2002) (“The question is not whether someone presented with only 

the mark could guess what the goods or services are. Rather, the question is whether 

someone who knows what the goods and services are will understand the mark to convey 

information about them.”) 

 

6. The Undisputed Facts show that The Mark is descriptive of 

Pterostilbene 

 

Pterostilbene is a resveratrol analog and exhibits certain advantages over 

resveratrol.  The phrase “Next Generation” describes an advancement over a predecessor.  

The USPTO uses the phrase “next generation” to describe its new-style Official Gazette.  

The supplement industry uses the phrase “next generation resveratrol” to describe 

pterostilbene, and Chromadex uses the phrase “next generation resveratrol” to describe 

pterostilbene.  Accordingly, the Mark is descriptive. 

a. The phrase “Next Generation” means “the stage of development 

which occurs immediately after the present stage in terms of time, 

rank, or space.” 

 

“The Next Generation Resveratrol,” as applied to Chromadex’s pterostilbene 

supplement “pTeroPure,” or referring generally to pterostilbene, is descriptive.  A mark is 

descriptive if it describes an ingredient, quality, characteristic, function, feature, purpose, 
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or use of the specified goods or services.  (See In re Gyalay, 820 F.2d 1216 (1987).)  The 

determination of whether a mark is merely descriptive is made in relation to an  

applicant’s goods and/or services, not in the abstract.  (In re The Chamber of Commerce 

of the U.S., 675 F.3d 1297, 1300, 102 USPQ2d 1217, 1219 (Fed. Cir. 2012); TMEP 

§1209.01(b); see, e.g., In re Polo Int’l Inc. , 51 USPQ2d 1061, 1062-63 (TTAB 1999). 

“Whether consumers could guess what the product [or service] is from consideration of 

the mark alone is not the test.” In re Am. Greetings Corp., 226 USPQ 365, 366 (TTAB 

1985).)   

In this case, “The Next Generation Resveratrol” is applied to products that contain 

pterostilbene, including Chromadex’s “pteropure” product.  (Exhibit 27 – Chromadex 

Response to Request for Admission (2)(h), (2)(i).)  The Mark describes a significant 

quality, characteristic, function, attribute, or property of pTeroPure’s main ingredient, 

pterostilbene.   

The phrase “Next Generation” is defined as “pertaining to the next generation in a 

family; also, pertaining to the next stage of development or version of a product, service, 

or technology.”  (Exhibit 3.)  In the Oxford English Dictionary, “Next” is defined as 

“coming immediately after the present one in order, rank, or space.” (Exhibit 29; Exhibit 

D.)  In the same dictionary, “Generation” is defined as “a single stage in the development 

of a type of product,” and the phrase “a new generation of rear-engined sports cars” is 

offered by way of illustration. (Exhibit 30; Exhibit E.)  The dictionary definitions of 

“Next Generation,” “Next,” and “Generation” are consistent, agreeing that “Next 

Generation” means “the stage of development which occurs immediately after the present 

stage in terms of time, rank, or space.”  (Request for Judicial Notice.) 
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The phrase “Next Generation” is commonly used to describe the next stage of a 

product.  For example, the USPTO itself describes the new-style Trademark Official 

Gazette as “the Next Generation TMOG (eOG).” (Exhibit 28.)   It appears that the 

USPTO uses the language “the Next Generation TMOG (eOG)” in trademark publication 

confirmations to indicate that the new-style Official Gazette is the next stage of 

development or version of its product, service, or technology.  

 

b. Pterostilbene is the “next generation” of resveratrol. 

 

Pterostilbene, as compared to resveratrol, is a newer product that is commonly 

marketed as the next stage of resveratrol.  (Exhibits 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 

14, 15, 16, 17, 20, 21, 22, 23, 25; Declaration of James Betz, ¶¶ 5, 6, and 7.)  

Pterostilbene is a compound that is chemically related to resveratrol but has certain 

advantages over resveratrol,
 3

 including higher bioavailability. (Exhibits 4, 9, 13; 

Declaration of James Betz, ¶¶ 5, 6, 7).  Pterostilbene’s anti-cancer effects are similar to, 

but more potent than, resveratrol’s.  (Declaration of James Betz, ¶ 7).  It is relatively new 

as a dietary supplement due to advances in packaging, stability, and affordability, and 

resveratrol is often cast as its predecessor.  (Declaration of James Betz, ¶¶ 6, 7). 

Pterostilbene is accurately described as the next stage of development of 

resveratrol.  (Declaration of James Betz, ¶¶ 5, 6, and 7).  Words like “next generation of 

resveratrol” and “next level of resveratrol” are used to describe pterostilbene in general, 

and not any particular brand of pterostilbene, even when referring to pTeroPure.  

                                                 
3
 Specifically, Pterostilbene is a double-methylated version of resveratrol exhibiting a 

higher bio-availability as it is more easily transported into cells and more resistant to 

degradation and elimination.   
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(Exhibits 1, 16, 20, 22, and 23).  At least one article dating back to 2009, well before 

Chromadex’s use of the Mark, touts pterostilbene as an advancement on resveratrol. 

(Exhibit 8). 

c. Chromadex acknowledges that pterostilbene is the next generation 

of resveratrol. 

 

Chromadex itself has used “The Next Generation Resveratrol” and similar phrases 

for their proper, descriptive purpose, describing the compound pterostilbene, and not any 

particular product, as the next generation of resveratrol, as superior to resveratrol, and as 

an improvement on resveratrol.  These descriptions appear in Chromadex press releases, 

news articles, presentations, and brochures.  (Exhibits 1, 16, 20, 22, and 23).  In one of its 

brochures, Chromadex states that “pterostilbene is the next generation resveratrol.”  

(Exhibit 24).   

Chromadex describes pterostilbene’s relationship with resveratrol in detail on its 

website, stressing that pterostilbene is similar to, but has several key advantages over, 

resveratrol, and that “pterostilbene is the next generation of resveratrol, as it [is] a 

methylated resveratrol analog…”.  (Exhibit 2.)   

 

d. Others in the industry describe pterostilbene as the next 

generation of resveratrol. 

 

Douglas Labs describes the ingredient pterostilbene as “the star” of a new 

supplement, and says pterostilbene “has been called a superior form of resveratrol” and 

that “pterostilbene, a methylated form of resveratrol, is considered the next generation of 

resveratrol.”  (Exhibits 5 and 21.)   
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Many other sources describe the relationship between resveratrol and 

pterostilbene, confirming that the two compounds are related but that pterostilbene has 

advantages over resveratrol.  (Exhibits 4, 9, and 13, Declaration of James Betz, ¶¶ 5, 6, 

and 7.)  One source says, about pterostilbene, “…which some have started calling the 

next generation resveratrol.” (Exhibit 13.)  In another article describing the advantages of 

pterostilbene over resveratrol, pterostilbene was called “the other resveratrol,” an “anti-

oxidant powerhouse” which might be “even better than its famous cousin,” resveratrol.  

(Exhibit 14.)  It has been described as “the next generation brain booster” as compared to 

resveratrol.  (Exhibit 14.) 

Other supplement marketers and manufacturers have also used “The Next 

Generation Resveratrol” and similar to describe pterostilbene, and not to describe any 

particular product.  (Exhibits 6, 7, and 10.)  Some supplement marketers have actually 

used the words “next generation of resveratrol” to describe pterostilbene.  (Exhibits 11, 

12, 15, 17, and 25.)  One advertisement states, “Pterostilbene, a structural analog of 

resveratrol, has been called the next generation of resveratrol.” (Exhibit 15.)  Another 

describes its pterostilbene product as “the next generation resveratrol.”  (Exhibits 17 and 

25.)  While some of these supplements may contain the ingredient Pteropure, the exhibits 

referenced in these paragraphs demonstrate the use of the Mark and similar phrases to 

describe pterostilbene, not to describe Pteropure. 

To identify Chromadex’s pTeroPure product as “The Next Generation 

Resveratrol” is to describe the pTeroPure product as pterostilbene; to identify 

pterostilbene as “The Next Generation Resveratrol” is to merely describe the molecule. 

(Declaration of James Betz, ¶¶ 5, 6, and 7). 
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7. The Mark is laudatory and informational, and thus is descriptive 

under Trademark Act section (e)(1); 15 U.S.C. § 1052(e)(1) 

 

Additionally, laudatory terms, which “attribute quality or excellence to goods or 

services, are merely descriptive.”  (See In Re Nett Designs Inc., 236 F.3d 1339, 2001.)  

Terms that “are considered to be merely informational in nature, or to be common 

laudatory phrases or statements that would ordinarily be used in business or in the 

particular trade or industry, are not recognizable.”  (In re Boston Beer Co. L.P. 198 F3d 

1370 (1999).)  “The Next Generation Resveratrol,” by indicating that pTeroPure, or 

pterostilbene in general, is an improvement over existing resveratrol supplements, which 

is both laudatory and informational, is descriptive. 

 

8. Conclusion 

 

Pterostilbene is a resveratrol analog and it exhibits certain advantages over 

resveratrol.  As a result, describing pterostilbene as “the next generation resveratrol,” has 

become common in the industry, and is an accurate description of the molecule.  Thus, 

this motion should be granted and Chromadex’s application refused. 

Dated January 22, 2014     Respectfully submitted,  

     _  

 CHANDLER & SHECHET, LLP 

 Aaron Shechet 

 Counsel for Opposer, 

 BIOTIVIA, LLC 

 1844 Bagley Ave.,  

 Los Angeles, CA 90035 

 (310) 339-1354 
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 This is to certify that a true copy of the foregoing OPPOSER BIOTIVIA, LLC’S  

MOTION FOR SUMMARY JUDGMENT, OR IN THE ALTERNATIVE, PARTIAL 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of trademark application Serial No. 85193003  

For the mark: THE NEXT GENERATION RESVERATROL 

Published in the Official Gazette on August 23, 2011 

 

------------------------------------x 

BIOTIVIA, LLC      Opposition No.: 91202162 

 Opposer 

 

v. 

 

CHROMADEX, INC. 

 Applicant 

------------------------------------x 

 

OPPOSER BIOTIVIA, LLC’S MOTION TO SUSPEND PENDING DECISION ON 

MOTION FOR SUMMARY JUDGMENT 

 Opposer Biotivia, LLC hereby moves that this opposition proceeding be 

suspended with respect to all matters not germane to Opposer’s motion for summary 

judgment, filed concurrently herewith, pending the Board’s ruling on that motion. 

 37 C.F.R. § 2.127(d) provides, in part, that “When any party files a motion to 

dismiss, or a motion for judgment on the pleadings, or a motion for summary judgment, 

or any other motion which is potentially dispositive of a proceeding, the case will be 

suspended by the Trademark Trial and Appeal Board with respect to all matters not 

germane to the motion and no party should file any paper which is not germane to the 

motion except as otherwise specified in the Board's suspension order….” 

/// 

/// 

/// 
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Accordingly, suspension is appropriate in that Opposer’s motion for summary 

judgment is potentially dispositive of this proceeding. 

 

Dated January 22, 2014     Respectfully submitted, 

      

 _  
 CHANDLER & SHECHET, LLP 

 Aaron Shechet 

 Counsel for Opposer, 

 BIOTIVIA, LLC 

 

 1844 Bagley Ave.,  

 Los Angeles, CA 90035 

 (310) 339-1354 
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CERTIFICATE OF TRANSMITTAL 

 

 This is to certify that a true copy of the foregoing OPPOSER BIOTIVIA, LLC’S 

MOTION TO SUSPEND PENDING DECISION ON MOTION FOR SUMMARY 

JUDGMENT, is being filed electronically with the T.T.A.B. via ESTTA on this day, 

January 24, 2014. 

 

_  
 CHANDLER & SHECHET, LLP 

 Aaron Shechet 

 Counsel for Opposer, 

 BIOTIVIA, LLC 

 

 1844 Bagley Ave.,  

 Los Angeles, CA 90035 

 (310) 339-1354 

 

CERTIFICATE OF SERVICE (37 C.F.R. §§ 2.101, 2.119) 

 

I, AARON SHECHET, Attorney of Record for Opposer, Biotivia, LLC, hereby certify 

that a true and correct copy of the foregoing OPPOSER BIOTIVIA, LLC’S MOTION 

TO SUSPEND PENDING DECISION ON MOTION FOR SUMMARY 

JUDGMENT, was served by: 

1. transmission by Certified first class mail service of the United States Postal 

Service, 
on the attorney of record for the opposed application, at the correspondence address of 

record in the USPTO for said person as of the date of service, as set forth below: 

 

JOSEPH T. NABOR  

FITCH EVEN TABIN & FLANNERY  

120 S LASALLE ST STE 1600  

CHICAGO, IL 60603-3590 

 

 

Date of Mailing:  January 24, 2014 

 

_  

Aaron Shechet 

 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of trademark application Serial No. 85193003  

For the mark: THE NEXT GENERATION RESVERATROL 

Published in the Official Gazette on August 23, 2011 

 

------------------------------------x 

BIOTIVIA, LLC      Opposition No.: 91202162 

 Opposer 

 

v. 

 

CHROMADEX, INC. 

 Applicant 

------------------------------------x 

 

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF OPPOSER’S MOTION 

FOR SUMMARY JUDGMENT 

 

 Opposer Biotivia, LLC (“Biotivia”) hereby requests that the Board take judicial 

notice of the following documents attached as Exhibits A through E.  This request is 

made pursuant to Rule 201 of the Federal Rules of Evidence.  This request is made in 

connection with Biotivia’s Motion for Summary Judgment, filed concurrently herewith. 

Exhibit Description 

A Applicant’s Answer to Notice of Opposition filed in this proceeding.  

(Dkt. 4.) 

B Applicant’s First Amended Complaint in Chromadex v. Biotivia 8:11-

CV11-01273 CJC (MLGx) (C.D. Cal. filed Aug. 30, 2011). 

C USPTO “Trademark Official Gazette Publication Confirmation” for the 

trademark “POTENSHAA.” 



D Oxford dictionary website definition of “Next.” 

E Oxford dictionary website definition of “Generation.” 

 

 A court may take judicial notice of matters of public record in accordance with 

Federal Rule of Evidence 201.  Exhibit A is Applicant’s Answer to Notice of Opposition 

filed in this proceeding.  Exhibit B is the First Amended Complaint filed by Applicant 

against Opposer and was also submitted as an exhibit by Applicant in Applicant’s Motion 

to Suspend Pending Outcome of Civil Litigation filed in this proceeding on March 23, 

2012.  (Dkt. 5.)  Exhibit C is the USPTO “Trademark Official Gazette Publication 

Confirmation” for the trademark “POTENSHAA.”  Exhibit D is the Oxford dictionary 

website definition of “Next.”  Exhibit E is the Oxford dictionary website definition of 

“Generation.”  Thus, these exhibits can be accurately and readily determined from 

sources whose accuracy cannot reasonably be questioned. 

 Additionally, Opposer requests that the Board take judicial notice of the definition 

of “Next Generation” as: “(adjective) the stage of development which occurs 

immediately after the present stage in terms of time, rank, or space.”  This is similar to 

the definition that was provided for the phrase by dictionary.com, which is a commonly-

used website for looking up definitions of words or phrases.  It is also consistent with the 

Oxford definitions of “next” and “generation.”  Lastly, it is such a widely understood 

definition of the phrase “Next Generation,” that the Board may take judicial notice of this 

definition pursuant to FRCP 201(b)(1), (2). 

 

Dated January 22, 2014     Respectfully submitted, 



      

 _  
 CHANDLER & SHECHET, LLP 

 Aaron Shechet 

 Counsel for Opposer, 

 BIOTIVIA, LLC 

 

 1844 Bagley Ave.,  

 Los Angeles, CA 90035 

 (310) 339-1354 



CERTIFICATE OF TRANSMITTAL 

 

 This is to certify that a true copy of the foregoing REQUEST FOR JUDICIAL 

NOTICE IN SUPPORT OF OPPOSER’S MOTION FOR SUMMARY 

JUDGMENT, along with all Exhibits thereto, is being filed electronically with the 

T.T.A.B. via ESTTA on this day, January 24, 2014. 

 

_  
 CHANDLER & SHECHET, LLP 

 Aaron Shechet 

 Counsel for Opposer, 

 BIOTIVIA, LLC 

 

 1844 Bagley Ave.,  

 Los Angeles, CA 90035 

 (310) 339-1354 

 

CERTIFICATE OF SERVICE (37 C.F.R. §§ 2.101, 2.119) 

 

I, AARON SHECHET, Attorney of Record for Opposer, Biotivia, LLC, hereby certify 

that a true and correct copy of the foregoing REQUEST FOR JUDICIAL NOTICE IN 

SUPPORT OF OPPOSER’S MOTION FOR SUMMARY JUDGMENT, along with 

all Exhibits thereto, was served by: 

1. transmission by Certified first class mail service of the United States Postal 

Service, 
on the attorney of record for the opposed application, at the correspondence address of 

record in the USPTO for said person as of the date of service, as set forth below: 

 

JOSEPH T. NABOR  

FITCH EVEN TABIN & FLANNERY  

120 S LASALLE ST STE 1600  

CHICAGO, IL 60603-3590 

 

 

Date of Mailing:  January 24, 2014 

 

_  

Aaron Shechet 

 



 

 

 

 

 

 

EXHIBIT A 

 

EXHIBIT A



Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA443368
Filing date: 11/28/2011

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91202162

Party Defendant
ChromaDex Inc.

Correspondence
Address

JOSEPH T. NABOR
FITCH EVEN TABIN & FLANNERY
120 S LASALLE ST STE 1600
CHICAGO, IL 60603-3590

trademark@fitcheven.com

Submission Answer

Filer's Name Joseph T. Nabor

Filer's e-mail trademark@fitcheven.com

Signature /Joseph T. Nabor/

Date 11/28/2011

Attachments 8788-100902 Biotivia LLC v ChromaDex Inc Answer to Notice of
Opposition_1.pdf ( 6 pages )(222862 bytes )

http://estta.uspto.gov


8788~ 100902

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Opposer,

)
. ) OPPOSITION NO. 91/202,162

)
)
)
)
)
)
)
)
)
)
)
)
)

Biotivía, LLC

v.

ChromaDex, Inc.,

Applicant.

Serial No.: 85/193,003

Filed: December 8, 2010
Mark: THE NEXT
GENERATION RESVERATROL
Published: August 23, 2011

ANSWER TO NOTICE OF OPPOSITION

ChromaDex, Inc., Applicant in the above~identífied Opposition, hereby
responds to the Notice of Opposition fied by Biotivia, LLC (hereinafter
"Biotivia") opposing registration of the THE NEXT GENERATION
RESVERATROL Application Serial No. 85/19~,003.

In response to the Notice of Opposition of Opposer, Applicant states as

follows:

1. According to the Trademark Office records, on or about December 8,

2010, Applicant, Chromodex, Inc. ("Chromadex"), fied an intent~to~use
application, under section lB, for the registration of the mark "The Next
Generation Resveratrol," with Serial No. 851.93003, (the "Mark") in
International Class 001 for "Phytochemicals for use in the manufacturing of
dietary supplements, nutritional supplements, nutritional beverages,

pharmaceuticals and cosmetics.'

ANSWER: Admitted.

1



2. The Mark was published for opposition on or about August 23rd, 2011.

ANSWER: Admitted

3. Opposer, Biotivia, LLC ("Biotivia"), has timely fied for, and the Trademark Trial

and Appeal Board has granted, a 30~day extension of time to fie an opposition to the
registration of the Mark untíl October 22, 2011.

ANSWER: Applicant admits only that an Extension of Time to fie a Notice of

Opposition was fied with the Trademark Trial and Appeal Board against Applicant's

mark. Applicant denies each and every other allegation remaining in Paragraph 3 of the

Notice of Opposition.

4. Biotivia is a Delaware Limited Liability Company with a principal place of

business at 1 River Place, Ste. 1001, New York, NEW YORK 10036 and manufactures
and sells a variety of dietary supplements, including supplements which contain
resveratrol and/or pterostilbene ingredients.

ANSWER: Applicant is without knowledge or information suffcient to form a belief

as to the truth of the allegations contained in Paragraph 4 of the Notice of Opposition,

and on that basis denies each and every allegation contained therein.

5 Biotivía sells one or more finished products which contain the ingredient

Pterostílbene.

ANSWER: Applicant is without knowledge or information sufficient to form a belief

as to the truth of the allegations contained in Paragraph 5 of the Notice of Opposition,

and on that basis denies each and every allegation contained therein.

6. Chromodex sells one or more finished products which contain the ingredient
Pterostabene, and is a direct competitor of Biotivia.

2



ANSWER: ChromaDex admits that it sells certain pterostilbene products but

is with knowledge or information suffcient to form a belief as to the truth of the

remaining allegations contained in Paragraph NO.6 of the Notice of Opposition

and on that basis denies each and every allegation not specifically admitted.

7. Chromodex applies the Mark, on its website and in its advertising, to
pterostil"gene products.

ANWER: Denied.

8. The phrase "Next Generation" is defined as "pertaining to the next generation in

family; also, pertaining to the next stage of development or version of a product, service,
or technology." (See Exhibit A).

ANSWER: Applicant is without knowledge or information suffcient to form a belief

as to the truth of the allegations contained in Paragraph 8 of the Notice of Opposition,

and on that basis denies each and every allegation contained therein.

9. Pterostilbene is described, in scientific and advertising literature, as a compound

which is chemically related to resveratrol but has certain advantages over resveratrol,
including higher bioavailability. Specifically, Pterostilbene is "a double~methylated

version of resveratrol exhibiting a higher bioavailability as it is more easily transported
into the cell and more resistant to degradation and elimination." (See Exhibit B).

ANSWER: Applicant is without knowledge or information suffcient to form a belief

as to the truth of the allegations contained in Paragraph 9 of the Notice of Opposition,

and on that basis denies each and every allegation contained therein.

10. Pterostilbene is often described as the next stage of development of resveratrol.

Words like "next generation of resveratrol" and "next level of resveratrol" are used to
describe pterostilbenes in general, and not any particular brand of pterostilbene, even
when referring to Chromadex's products.

ANSWER: Applicant is without knowledge or information sufficient to form a belief

as to the truth of the allegations contained in Paragraph 10 of the Notice of Opposition,

and on that basis denies each and every allegation contained therein.

3



11. At least one article dating back to 2009, well before Applicant's use of the Mark,

touts pterostilbene as an advancement on resveratrol.

ANSWER: Applicant is without knowledge or information sufficient to form a belief

as to the truth of the allegátions contained in Paragraph 11 of the Notice of Opposition,

and on that basis denies each and every allegation contained therein.

12. The Mark "The Next Generation Resveratrol," by indicating that Chromadex's
products, or pterostilbene in general, is an improvement over existing resveratrol
supplements, is laudatory and informational, and thus is descriptive. Trademark Act
section (e) (1); is U.S.c. § lOS2(e)(I).

ANSWER: Denied.

13. The Mark consists primarily of a combination of words which, when applied to
the goods of Chromadex, is merely descriptive under Section 2(e)(1) of the Trademark
Act, is U.S.c. § lOS2( e)(1), in that the Mark describes an ingredient, quality,
characteristic, function, feature, purpose, or use of the goods identified in the application
for registration of the Mark, and/or is merely laudatory, and has no acquired
distinctiveness or secondary meaning suffcient to support registration.

ANSWER: Denied.

14. The Mark does not function to identify Chromadex's goods and distinguish them
from those offered by others and has no acquired distinctiveness or secondary meaning
suffcient to support registration.

ANSWER: Denied.

is. Registration of the Mark wil prevent Biotivía, a seller of pterostilbene
supplements, from using phrases which are descriptive of pterostilbene, and wil inhibit
Biotivia's ability to accurately describe and effecti~ely market its products.

ANSWER: Denied.

16. Chromadex seeks to prevent Biotivia from using phrases it deems "similar" to the
Mark, and has fied a lawsuit in the Central District of California, case number 8:ll~CVll~
01273 CJC (MLGx), partly based on Biotivia's use of phrases such as "taking resveratrol
to the next level," which are descriptive of pterostilbene.

4



ANSWER: ChromaDex admits that it has fied the specified lawsuit which claims

speak for themselves.

17. Because the Mark is descriptive, registration should be refused.

ANSWER: Denied.

Applicant hereby denies each and every allegation contained in the Notice of Opposition

which is not otherwise herein responded to.

AFFIRMATIVE DEFENSES

For its affrmative defenses to the Opposition, Applicant states as follows:

1. The Notice of Opposition fails to adequately state a claim upon which relief

maybe granted.

2. On information and belief, Opposer lacks standing to bring the Notice of

Opposition.

THEREFORE, Applicant respectfully prays that opposition to registration of it's

THE NEXT GENERATION RESVERATROL mark, Application Serial No. 85/193,003,

be dismissed, that a Notice of Alowance for Application Serial No. 85/193,003 be issued,

and that Applicant be granted such other and further relief as the Board deems just and

proper.

November 28, 2011

Respectfully submitted,
ChromaDex Inc.~71
J9ßf Nabor
é:vCH, EVEN, TABIN &: FLANNERY
120 South LaSalle Street, Suite 1600
Chicago, IL 60603~ 3406
Telephone: 312.577.7000

Facsimile: 312.577.7007

Attorney for Applicant

5



CERTIFICATE OF SERVICE

I, Joseph Nabor, Attorney for the Applicant, hereby certify that a copy of the
foregoing ANSWER TO NOTICE OF OPPOSITION was served by first class mail,
postage prepaid, upon:

Aaron Shechet, Esq.
Chandler &: Shechet, LLP

1844 Bagley Ave.
Los Angeles, CA 90035

Attorneys for Opposer

on this 28th day of November 2011.

~~¿:S7r
FITCH, EVEN, TABIN &: FLANNERY

120 South LaSalle Street, Suite 1600
Chicago, IL 60603~ 3406
Telephone: 312.577.7000

Facsimile: 312.577.7007
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UNITED sums DISTRICT COURT

CEN'I‘RAL DISTRICT OF CALIFORNIA

CHZROMADEX, 1140., a California ooroomtion, CASE NUMBER 
 

 

 
 

 

 

 
 

 

 

 

SACV1 1-01273 CIC (MLG:Ir.)
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' : a Delaware Limited

1 “- _‘ - , , EU’I']C!Al.3, LLC, a
‘ Dc;-lé\»'ere Liability Corn;-an ,
E - '“.' ' DEI-‘ENDA1-.T[S).

E DBFE1<i1‘m5~.1~IT(s): momma and mum B10931 §];g;§.;,LQ
§_ _-.:_4§.-5-1s.\_r.f's1iii'_h'es.s-‘been filed agamst you.

J" _ Wi 1' I days after service of this ;3fnII10ILS on you (not counting the day you received it), you
-._sex=_\fe_;ou_1he.p1aintiff an axaswer to the attachedI: complaint 1] First amended complaint

cross-claim or a motion under Rule 12 ofthe Federal Rules ofCivil Procedure. The answer
'' I ' H‘ I on the piaintiffs auomey, Erik E, Jackson. Egg. ,whose address is

' ' " "‘ " ' * Jfyoufailtodoso.

ou also must file
 

Clerk, US. District Court

QUE 31 2011;‘ ROLLS ROYCE

Deputy Clerk

...(:?.esa=1.t2J:=f1¢.C¢==r?).__ , . 
-[U55 60.d“‘o’-§:.‘:fi;':1fl§_de;’a:dam is the United‘ State: or :1 United State: agency, or is an officer or employee cfthe United States. -Ailmved
60 days by Rz;1e.I12(a)(3)Jf_ . _ '
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‘ anoanavs FOR: CHROMADEX, INC.

BIOTIVIA BIOCEUTICALS, LLC, a Delaware

NAME, AIIIJRESS ml ‘I'H.E.PHCI-TE NLIMBEI. OF ATTOIHEVTS} FOIL OI. FLADJTIFF OR.
D£I’D1'DAN’1'lFILA.lNT'J'FUR DEFBIDANT I3 H10 PEI

Erik L. Jackson, State Bar No. 166010

ejackson@oozcr1.eom ..
COZEN O'CONNOR 3‘:

601 South Figueroa Street, Suite 3700 i
Los Angeles, CA 90017 -

Telephone: 213.392.7900 ‘
I
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

CHROMADEX, INC., a California corporation

 

 
 

CASE NUM BER:

 
 

 v Plainfilfis),

  
 

,5
CERTIFICATION AND NOTICE

- OF INTERESTED PARTIES
corporation

(Local Rule 11-!)Defendantlf 5)   

TO: THE COURT AND ALL PARTIES AI-‘PEARJNG OF RECORD:

 
The undersigned, coimsel of record for CHROMADEX INC.

(or party appea.ri.ng in pro per), eertifies that the following listed party (or parties) may have a direct, pecuniary
interest in the outcome‘ of this case. These representations are made to enable the Court to evaluate possibie

disqualification or reeusal. (Use additional sheet if necessary.) '

PARTY CONNECTION

' (List the names ofall such parties and identify their connection and interest.)

CHROMADEX, INC. Plaintiff

BIOTNIA BIOCEUTICALS, LLC _ Defendant

Auggst 24, 2011
Date  

ERIK L. JACKSON '

Attorney of record for or party appearing in pro per

CV-30 [044’lD)_ NOTICE OF INTERESTED PARTIES ' I common
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FILED

l|fl1UI3-21. PM 1.: 01.

 
UNITED STATES DISTRICT COURT ' ’ "'—:'5"'-~* 5‘ *3

CENTRAL DISTRICT or CALIFORJWL

Chromadex, Inc CASE NUMBER:

8:11-cv-01273 CJC MLGX

PLAINTIFF(S),
V.

Blmma B‘°°B'“m°a1S’ LLC NOTICE TO COUNSEL RE: COPYRIGHT,
PATENT, AND TRADEMARK

1351-“ENDAN‘r(s)_ REPORTING REQUIREMENTS

I TO: CO UNSEL. OF RECORD and PRO SE LITIGANTS;

Pursuant to Local Rule 3-1 of this court. in all cases where jurisdiction is invoked in whole or in part under

23 U. S. C. Section 1338 (regarding patents, plant variety protection. copyrights and trademarks), counsel shall, at
the time of filing of the complaint, provide the Clerk with an original and two (2) copiw of the required notice (A0

120) to the Patent and Trademark Office in patent, plant variety protection and trademark matters and)’ or an original

and two (2) copies of the required notice (A0 121)-in copyright matters. The required forms of notice to the Patent

and Trademark and Copyright Offices are enclosed for your convenience.

E’ Counsel: Please complete the enclosed form and electronically file within ten (10) days.

‘ Cl Pro Se Litigants: Please complete the enclosed form[s) and return to: Clerk, U. S. District Court,

ATTN: Civil New Actions, at the following address witl1in ten (10) days: I

:1 312 Spring Street of 411 West Fourth St. E 3471: Twelfth Street
Main Floor,‘ Room G-8 Suite 1053 Room 134

Los Angeles, CA 90012 Santa Ana, CA 92701-4516 ' Riverside, CA 92501

Phone: (213)394-2215 Phone: (714)33s47so Phone: (951)32s—-.1450

CLERK, U. S. DISTRICT COURT

Dated: 8X24-I'll 33,; J Prado
Deputy Clerk

Note: Please refer to the court's Internet website at www.eacd.scuurts.gov for local rules and applicable forms.

CV-3] (021! ll] NOTICE TO COUNSEL RE: COPYRIGHT, PATENT, AND TRADEMARK REPORTING REQUIREMENTS
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UNITED STATES DISTRICT COURT L«.)..~ in H -

CENTRAL DISTRICT OF CALIFORNI
_ 3

case ‘NUMBER

CHRQMADEX. INC.
l SACV11-1273 CJC (MLGX)

A
-' _____..- .

P‘L.MNTIFF(S) "

v.

NOTICE TO PARTIES OF ADR
BOTIVIA BIOCEUTICALS, LLC

' DEFENDANT(S}. PROGRAM

Dear Counsel,

The district judge to whom the above-referenced "case has been assigned is participating in an _

ADR Program. All counsel of record are directed to jointly complete the attached ADR Program

Questionnaire, and plaintiff's counsel (or defendant in a removal case) is directed to concurrently

file the Questionnaire with the report required under Federal Rules of Civil Pmcedure 26(1).

Clerk, US. District Court

oa/24:11 _ By: JPRADO

Date I Deputy Clerk

A119 9 rm.-1m n.1nT‘Ir'l:‘ ’rnn.an'r1r.‘c n1: Ann D1'N'V3|‘-‘I-U



  

  
 

 

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CASE NUMBER 
CHROMADEX, INC.

PI-NNTIFFISJ SACV11-1273 CJC (iii|LGx)
V.

ADR PROGRAM QUESTIONNAIRE
BOTIVIA BIOCEUTICALS, LLC .

oarauo.-wrcsi.

[1] What. if any, discovery do the parties believe is essential in order to prepare adequately for a setliement

conference or mediation? Please outline with specificity the type(s) of discovery and proposed completion

date{s]. Please ouliine any areas of disagreement int this regard. Your designations do not limit the discovery

that you will be able to take in the event this case does not settle.

(2) What are the damage amounts being claimed by each plaintiff? Identify the categories of damage

claimed [e.g.. lost profits. medical expenses (past and future), lost wages {past and future}, emotional distress.

damage to reputation. etc.1 and the portion of the total damages claimed attributed to each category.

ADR~9(0-#10}- ADR PROGRAM QUESTIONNAIRE



(3) Do the parties agree to utilize a private mediator in lieu ofthe court's ADR Program‘?

Yes |_] No [_]

(4') if this case is in category civil rights - employment (442). check ail boxes Ihat describe the legal bases of

plaintiff c|aim{s}.

[_] Titie Vii [__| Age Discrimination

L] 42 U.S.C. section 1983 ' |'_] California Fair Employment and Housing Act

[_| Americans with tiisabllities Act of 1990 [_] Rehabilitation Act

{_] Other - 

 

 

I hereby certify that all parties have discussed and agree that the above—mentioned responses" are true and

 

 

 

 

correct.

Date - Attorney for Plaintifi (Signature)

Attorney for Plaintifi’ (Please print full name}

Date Attorney for Defendant (Signature)

Attomey for Defendant (Please print full name}

ADR-9' (04:10) - ADR PROGRAM QUESTIONNAIRE
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to reeorI:Is;cacd@eaed.useonrts.gov; Southern Division: 714-
333-4735; Eastern Division: 951'-328-4450. To identify which
clerl-:’s office maintains the ease file you wish to view, please
refer to the prefix of the case nttmber (two digits after the
letters represent the filing year; for exarnplc, 09 is year 2009)
as follows: ‘ -
  

 
_. _. -1.‘, - .

T"1='+'=<='=.€1’.-=‘.=4.=!='!-.=-=i==.-' r . t
_ sevidenee pres'enteIqs.availa._blo¢fo

a e nd

exemplifications. For more" information on closed or
archived court records, visit the eot:rt’s website at

3mgm 

‘ - Photocopy Service
Photocopy sentiizes are available from outside copy

services. Please note. that exemplifications and certifications

must still be obtained from the clerk's office. For payment
options, contact the appropriate vendors: Western Division:
213-253-9413; Southern Division: 7'14-543-8'1 23; Eastern
Division: 95]-3284470. '

Interpreter Services

Tii: interpreter sertriees section of the clerk’s offiee
provides interpreters for all court proceedings instimted by

' the United States that require the use of a language other than
The section also makes interpreter referrals in I

response to inquiries from law firms and the general public in
cases where _court-appointed interpreters are not indicated.
For further information, please call 213-B94—4=3':"0 or visit the

court's website at .

jury Section ' _ __
The court's website offers valuable information to prospective
jurors. You may see responses to frequently asked questions,

' read the General Order 07-10 regarding the selection of I
Grand and Petit jurors; download the jury handbook; review
jury inforrnation for all three divisions; and verify your

status/instructions utilizing the Automatcdjuror Infonnation
System (AJIS). Submit questions or cornntents to the iury
section at jtu'y@ea.cd.uscour1:s.gov. Wired and wireless

Internet acress is available in jury assembly rooms.

Attorney Work Room

For attorneys, a work room is located on the second floor

of the Spring Street Courthouse, on first floor of the
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NOTICE TO COUNSEL -.1‘

The c'or1n'._'1as rifrecred 1‘ho:r‘r}1efoilowr'ng rules be sp ecrficofiy coiled’ royorrr orIen:fo,n_-

1. ContiuLung‘Obligation to Report Related Cases (Local Rm: 33.1.3.3}
II. Service ofPapers a.ud‘Process ['Loea1RuIe 4)

I. CO G OBLIGATION TO REPORT RELATED CASES

' .Parties are undcrth-e continuing obligation to promptly advise the Courtwhenever one orroore civil

actions or proceedings previously commenced and one or more currently filed appeal to be related

Local Rule 334.3 3 states: "it Shall. be the continuing duty ofthe attorney in any case promptly to

bring to the attention of the Court, by the filing ofa‘Not:ice ofR=iated Case(s) pursuant to Local Rule 33-
1.3, all facts which in the opinion ofthe attorney or party appear relevant to 1 dcten:I:1in.1ii0I1 whethersuch.

action and one or more pending actions should, under the criteria and procedures set forth in Local Rule

33-13, he heard by U16 sanze judge."

Local Rule 33-12.. 1. states: “It is notpecrnoissfole to d.i$_':Li.ss and theredftcr refile an action for the
plzupose of obtaiohlg a d.i_fierentjudge," ' '

Local Rule 83-12.2 provides: Whenever an’ action. is dismissed by a party or ‘by the Court before
judgment and dnerezrfier the sme or essentially the same e_lain:.s, involving the sruzne or essentially the same ‘_
pa.I‘ties_, are alleged in another action, the late]:-filed action shall be assigned to Lhejudge to whom the-"Eist-
filed action was assigned. It shall be the duty of every attorney in any s'I_.1ch Iater—filed action to bring those
facts to the attention ofthe Court in the Civil Cover Sheet and by the ofa Notice ofRe1a1cd.Ca_se(s)
pL:cs:.La.rrtIo'L.R_ 33-1.3. " I

II. SERVICE OF PAPERS Al"l'D PROCESS

Local Rule 4-2 states; "Except L3 or.herw"Lse provided by order of Court, or when required by lhe

treaties or statutes of the United States, process shall not he presented toa United States Marshal for

S=1"r'iCc." Service of process must be accomplished in accordance with Rule 4 of the Fedenl Rules "of

Civil Procedure or in any manner provided by S tate Law: when applicable. Service upon the United States;
on officer or agency thereof, shall be served pursuant to the provisions ofFRCP 4 (F). Service should be

promptly made; umeasonablp delay may result in dismissal of the action under Local Rule 41 and-Rule
{Km} of the Federal Rujcs, oftjvil Procedure. Proof of service or a waiver of service of sumoscrns and

complaint must be filed with the court

This notice shall be given by the Clerk to tbciplaintiff at the tune an action is filed (or to the
‘defendant at the me 2. notice ofrernoval is filed), and by Lhe.plainti.ffto other parties as attachments to

copies of the complaint and summons?-S, UP 13)’ [ht defendant to other parties as atlachznenfi to copies of
the notice to pl.=_inIifi'5 of removal to fed eral Court, when served.
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UNITED STATES otsrntcr count
CENTRAL DISTRICT or CALIFORNIA

CIVILITY AND PROFESSIONALISM GUIDELINES

Preamble

In its purest form. law is simply a so-
cietal mechanism for achieving justice.

As officers of the coumjudges and law-
yers have a duty to use the law for this

purpose, for the good of the people.
Even though "justice" is a lofty goal, one

which is not always reached. when an
individual becomes I member of the le-

gal profession, he or she is bound to

strive towards this end.

gation costs and fails to advance the
client's lawful interests. Perhapsjust as

importantly.'lhis type oflbcliavior causes
the public to lose faith in the legal pro-

fession and its ability to benefit society.

For these reasons, we find that civility
and professionalism among advocates.

between lawyer and client, and between
bench and bar are essential to the ad-

_ ministration ofjustice.

The following guidelines are de-

_.'..there is a growing sense that

lawyers regard their livelihood as a business,

rather than-rz profession.

Unfortunately. many do not pcrCclV¢
that achieving justice is the function of

law in society loday. Among members

of the public and lawyers tl'Icmsclves,
there is a growing sense that lawyers re-

gard their livelihood as at business. rather

than a profession. Viewed in this man-

ner. the lawyer may define his or her ul-

timate goal as "winning" any given case.

by whatever means possible. at any cost,
with little sense of whether justice is

being served. This altitude manifests it-

self in an array of obstinate discovery
tactics, refusals to accommodate the rea-

sonable requests ofopposing counsel re:

dates. times, and places; and other need-

less. lime-consuming conflicts between

and among adversaries. This type of be-
havior tends to increase costs of litiga-

tion and often leads to the denial ofjus-
UCC.

The Central District recognizes that.

while the majority of lawyers do not

behave in the above-described manner,

in recent years there has been a discern-

ible erosion of civility and profession-

alism in ourcourts. This disturbing trend
may have severe consequences if we do
not act to reverse its course. Incivil be-

havior does not constitute effective ad-

vocacy; rather. it serves to increase |iti- .

Adopted on July 2?. 1995 -

signed to encourage us. the rnentbcrs of
the bench and bar, to act towards each

other. our clients, and the public with the

dignity and civility that our profession

demands. In formulating these guide-

lines. we have_borrowed heavily from
the efforts of others who have written

similar codes for this same purpose. The

Los Angeles County Bar Association

Litigation Guidelines. guidelines issued

by other county bar associations within
the Central District, the Standard: for
Professional Conduct within the Seventh
Federal Judicial Circuir, and the Texas

Larvyer'.r Creed all provide excellent

.-models for professional behavior in the
law.

We expect that judges and lawyers.
will voluntarily adhere to these standards

as part of a mutual commitment to the

elevation of the level of practice in our

courts. These guidelines shall not be

used asa basis for Iitigatiorror for sanc-

tions or penalties.

Nothing in these guidelines super-
sedes or modifies the existing Local

Rules of the Central District. nor do they

alter existing standards of conduct

wherein lawyer negligence may be de-
termined andror examined.

l.-‘Guidelines

A. Lawyers‘ Duties
to Their Clients

We will practice our profession with

acontintting awareness that our role

is to advance the legitimate inter-
ests ofour clients. We w1|'Iendcavor

to achieve ourclients‘ lawful objec-

tives inlegat transactions and in lili-
gation as quickly and economically '

as possible. - '

We will be loyal arid committed to

our clienlsi [awful objectives. but .
we will not permit that loyalty and

coI'nmilrnenl_ to interfcife with our
duty to provide objective and inde-

pendent advice.

We will advise our clients that ci-

vility and courtesy are expected and

are not a sign of weakness. '

We will treat adverse parties and
witnesses with fairness and due con-

Sideralion."A client has no right to
demand that we act in' an abusive

manner or indulge in any offensive
conduct.

We will advise our clients that we

- will not pursue conduct that is in-

tended primarily to harass or drain

the financial resources of the oppos-
ing pany.

We will advise our clients that we

reserve the right to determine
whether to grant accommodations

to opposing counsel in all matters

that do not adversely affect our cli-

enLs' lawful objectives. Clients have

no right to instruct us to refuse rea-
sonable requests made by other
counsel.

We will advise our clients regard-

ing availability of mediation. arbi-
tration. and other alternative meth-
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_ ods of resolving and settling dis-
putes.

We will advise our clients of the

contents of this creed when under-

taking "representation.

Lawyers‘ Duties
to Other Counsel

Corntnunlcations with

Adversaries

We will adhere to all express prom-

ises and to agreements with other
counsel,‘ whether oral or in writing.

and will adhere in good faith to all

agreements implied by the circum-
stances or local customs.

. When we reach an oral understand-

ing on a proposed agreement or a

stipulation and decide to com mil it

to writing. the drafter will endeavor

in good faith to state the oral un-

derstanding accurately and com-

pletely. .The drafter will provide the

other counsel with the oppononity
in review the writing. As drafts are
exchanged between or among
counsel, changes from prior drafts _
will be identified in the draft or oth-

erwise eatplicitly brought to the at-
tention of othercounsel. We will not

- include in a draft matters to which

there has been no agreement withi -

out explicitly advising other coun-
sel in writing nl the addition.

. We will not write letters for the pur-

pose ofascribing to opposing coun-

sel a position he or she has not
taken. or to create "a record" of
events that have not occurred. Let-

ters intended only to matte a record
should he used sparingly and only

when thought to be necessary un-
dcr all ofthe circumstances. Unless

specifically pennitted or invited by
the court. letters between counsel

should not be sent to judges.

  

Scheduling Issues

. We will not use any form ofdiscov-

cry or discovery scheduling as a
means of harassment.

. We will consult other counsel re-
garding scheduling matters in a

good faith effort to avoid schedul-

ing conflicts.

. We will endeavor to accommodate

previously scheduled dates for near-

ings,depositions. meetings, confer-
ences, vacations. seminars. or other

functions that produce good faith
calendar conflicts on the part of

other counsel, where it is possible

to do so without prejudicing the
client's rights. If we have been given
an accommodation because of a

calendar conflict. we will notify
those who have accommodated us

as soon as the conflict has been re-
moved.

. We will notify other counsel and. if

appropriate, the court or other per-
sons, at the earliest possible time

when hearings. depositions, meet-

ings. or conferences are to be can-

celed or postponed. Early notice
avoids unnecessary travel and ex-

pense ofcounsel and may enable the

court to use the previously reserved
time for other matters.

. Unless time is of the essence, as a -

‘ matter ofcourtesy we will grant first

requests for reasonable extensions
of -time to respond to litigation
deadlines. After a first extension,

any additional requests for time will

be considered by balancing the need

for expedition against thedeference
one should ordinarily give to an

opponent's schedule of personal and

professional engagements. the rea-
sonableness of the length of exten-

sion requested. the opponent‘; will-

ingness to grant reciprocal exten-
sions, the time actually needed for

I the task. and whether it is likely a

court would grant the extension if
asked to do so.

f. We will not request an extension of

time solely for the purpose of un-
justified delay or to obtain a tacti-

c_al advantage.

 

We will not attach to extensions

unfair and extraneous conditions.

We may impose conditions for the

purpose of preserving rights that an

extension‘ might jeopardize. or for
seeking reciprocal scheduling con-

cessions. We will not. by granting

extensions. seek to preclude an

opponent's substantive rights. such

as his or her right to move against a

complaint. ' '

Service of Papers

We will not time-the tiling or ser-

vice of motions or pleadingslinuny
way that unfairly lirni-ts another

party’: opportunity to respond.

. We will not serve papers sufliciently
close to a court appea.rancc.so-as to

inhibit the ability ofopposing coun-

sel to prepare for that appearance

or. where permitted by law. to re-

spond lo the papers.

. We will not serve papers in order to

take advantage of an opponent's
known absence from the office or

at a time or in a manner designed to
inconvenience an ad versary. such as

late on a Friday afternoon or the day

preceding a secular or religious
holiday. ‘

_ When it is likely that service by

mail. even when allowed, w'ill:preju-

dice the opposing party. we will ef-

fect service personally or by fac-
simile transmission. ‘

Deposition:

We will take depositions only when
actually needed to ascertain facts or

infonnation or to perpetuate testi-

mony. We will not taltc depositions
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for the purpose of harassment or to
_ increase_l'rt'tgstion expense. ‘

b. We will not engage in any conduct

during a deposition that would be
inappropriate in the presence of a

judge.

c. During depositions we will ask only

those questions we reasonably be-

lieve are necessary for the prosecu-
tion or defense ofan action. We will

not inquire into A deponent’s per-

sonal al'fai'rs or question -a
dcponenfs integrity where such in-

quiry is irrelevant to the subject
matter of the deposition We will
refrain from repetitive or argumen-

tative qirestions or those asked '
solely for purposes of harassment.

. When defending a deposition, we
will limit objections to those that are

well founded and necessary to pro-

tect our cli_t:nt's interests. We rec-
ognize that most objections are pre-

served and need be interposed only

when the form of a question is de-

fective or privileged infonnation is

sought.

. When a question is pending. we will
not, through objections or other-
wise. coach the deponent or suggest
answers.

. We ‘will not direct a deponent to
refuse to answer questions unless

_they,seelt privileged inl'orniati_on or
_ are manifestly irrelevant or calcu-

lated to harass.

. _Wher_t weobtain documents pursu-

ant to a deposition subpoena. we

wi|l_ma.ke copies of the documents

available to opposing counsel at his

or her expense. even if the deposi-

tion is canceled or adjoumed.

Document Demands

__We will carefully craft document
production requests so they are lim-
ited to those documents we reason-

ably believe are necessary for the

prosecution or defense ofan action.

We will not design production re-

quests to harass or emba.t'rass a party

or witness or to impose an undue

burden or expense in responding.

b. We will respond to document re-
quests in a timely and reasonatgie

' manner and ‘not strain to interpret

the request in an artificially restric-
tive manner to avoid disclosure of

relevant and non-privileged‘ docu-
merits.

c. We will withhold documents on the

grounds of privilege only where it
is appropriate to do 50.

d. We will not produce documents in

a disorganized or unintelligible

manner, or in it way designed to hide

or obscure the existence of particu-
lar documents.

e. We will not delay document produc-

6.

tion to prevent opposingcounsel

from inspecting documents prior'to

scheduled depositions :or for any
other tactical reason.

interrogatories

a. we will carefully craft interrogato-

ries so that they are limited to those

matters we reasonably believe are
necessary for the prosecution or
defense of an action, and we will

not design them to harass or place
an undue burden or expense on a

Part)’-

b. We will respond to interrogatories

in a timely and reasonable manner

and will not strain to interpret them

in-an artificially restrictive manner
to avoid disclosure of relevant and

non-privileged infomtatiott.

c. We will base ourinterrogalory ob-
jections on 3 good faith belief in

their merit and not for the purpose
of withholding or delaying the dis-
closure ol' relevant information. If

an interrogatory is objcctionableiin
part. we will answer the ut1objec-

tionable part.

Settlement and Alternative

Dispute Resolution

. Except where there are strong and
overriding issues of principle. wt:

will raise and explore the issue til"

settlement in every case as soon as

enough is known about the L':l.‘it.‘ to
make settlement discussion mean-

ingful.

. We will r1ot.l'alsely hold out the pos-
sibility of settlement as a means for

adjourrting discovery or delaying
trial.

. In every case. we will consider

whether the client's intcri.-st t_.juultl
be adequately served and the con-

troyersy rnoreettpctlitiously and
economically disposed vol‘ by orbi-
tration. mediation. or t'rthcr_ lorttts til"

a|tel'I_1at.iv_e_dispute resolution.

Written Submissions to a Court.

Int:ludirtg'Briefs, Memoranda,
M'fidaviLs. Declarations, and

Prop oced Orders.

.- Before" filings niolit-in with"-the

court, wewill engage in rrmrc than
a mere proforma discussitan til’ its

purpose in an etTort.1u resolve the

issue with opposing tztturtsel.

. We will not force our adversary in

make a motion and then not oppose
it. '

. In submitting bricfs or thctntiranda
of. points and authorities to the

court. we will not rely on facts that

are not properly part of the record].

We may present historical, eco-
_nomic. or sociological data. if such

data appears in or is derived from

generally available sources.
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. In civil actions. we will stipulate to

relevant matters if they are tll'Idl5-‘.

poled and if no good faith advocacy

ha.-:i_<.' exists for not stipulating.

'. Unless directly and necessarily in

issue, we willrtot disparage the in-

telligence, I‘-l'lOl':1l5. integrity. or per-
sonal hchavior of our utlvcrsaries

before the court, either in written

submissions or oral presentations.

. We will not. ahsentgood cause. at-
trihulc bail rttotivcs or improper

conduct in other counsel or bring

the prolcsziion into disreputc by un-
founded accusations ofimpropriety. -

. We will not move for court sanc-

tions against opposing counsel with-
out first ctinducting a reasonable

invc.~:tig:ttiun_ and unless fully justi-

fied by the circumstances and nec-

essary to prtitccl our client's lawful
interests.

. We will not cause any default or
dismissal to he entered without first

notifying opposing counsel. when
we ltnuw his or her identity.

when at draft order is to he prepared

by counsel to rcllect a court ruling.
we will draft an order that accu-

rutcly and completely rellects the
court's ruling. We will promptly

_ prepare’ and submit it proposed or-

dcr to other counsel and attempt to_
reconcile any differences before the

draft order is presented to the court.

Ex Parr: Cornmunications
With the Court

-. We will avoid er prtrle communi-
cation on the substance of a pond-

ing case with it judge (or his or her
law clerk] before whom such case

is pending.

_ Even where applicable laws or rules
permit an re: ports application or
communication to the court. before

matting such an application or com-

munication we will I'i'ia.lte diligent

efforts to notify the opposing party
or his or her attorney. We will make
reasonable efforts to accommodate

the schedule ofsuclt altomey. so that

the opposing party may be repre-
sented on the application.

. Where the rules permit an ex parte

application or communication to the

court in an emergency situation, we

will make such an application or
communication only where there is

a bonafide emergency such that the

lawyer’s client will be seriously

prejudiced by 8. failure to make the

application or communication on
regular notice.

Lawyers’ Duties
to the Court

We will speak and write civilly and
respectfully in all communications
with the court.

We will be punctual and prepared
for all court appearances so that all

hearings. conferences. and trials

may commence on time; if delayed.

we will notify the court and coun-

sel. if possible.

We will be considerate of the time

constraints and pressures on the
court and court staff inherent in their

efforts to administer justice.

We will not engage in any conduct

_ that brings disorder or disruption to

the courtroom. we will advise our
clients and witnesses appearing in

court of the proper conduct «eit-

peeted and required there and. to the
best of our ability. prevent our cli-

ents and witnesses from creating

' disorder or disruption.

we will not write letters to the court

in connection with a pending action.

unless invited or permitted by the
‘COUH.

DI

Before dates for hearing or trials are
set. or if that is not feasible. imme-

diately after such dale has been set,

we will attempt to verify the avail-

ability of necessary participants and

witnesses so we can promptly no-
tify the court of any likely problems.

We will act and speak civilly to
court’ marshals. court cledts. court
reporters. secretaries, and law clerks

with an awa.t'eness that they. too. are

an integral part of the judicial sys-
tern.

Judges’ Duties to Others

We will be courteous. respectful.
and civil to the attorneys. parties.

and witnesses who appear before us.
Furthermore. we will use our au-

thority to ensure that all of the at-

torneys, parties. and witnesses ap-
pearing in our courtrooms conduct
themselves in a civil manner.

We will do our best to ensure that

court personnel act civilly toward

attorneys. parties and witnesses.

We will not employ abusive. de-

meaning. or humiliating language in

opinions or in written or oral com-
munications with attorneys. parties,
or witnesses.

We will be punctual in convening

all hearings, meetings. and confer-
ences.

We will rnalte reasonable efforts to

decide promptly all matters pre-
sented to us for decision.

while endeavoring to resolve dis-

putes efficiently. we will be aware
oflhe time constraints and pressures

imposed on attorneys by the exigen-
cies of litigation practice.

Above all. we will remember that

lhecourt is the servant ofthc people.

and we will approach our duties in
this fashion.
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UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

Case No; SACVl1—01273 CJC (MLG10

(2) Federal Unfair
Competition!False Advertising;

(3) Copyright Infringement;

(4) Unfair Corn etition er Cal.Bus.
& Prof. Cu e§172 ;

(5) Common Law Unfair
Competition; and

(6) Unjust Enrichment

IURY TRIAL DEMANDED

BIOTIVIA LLC, a Delaware Limited

_IC TLC, a Delaware
bility Company,

 
 
 

Defendants.

ERK,U5.DISTRICTCUURT ,-RALDISTRICTOFCALIFORNIA -SOUTHERNDWISJUN
tifi’ ChromaDex, Inc. brings this action against Defendants Biotivia LLC

a Bioceuticals, LLC (collectiveiy, “Defendants”) and alleges as follows:

JURISDICTION AND VENUE i

1. This action arises under the Acts of Congress under the Trademark and

? Lanham Acts, Title 15 U.S.C. § 1051, et seq., Copyright Act, 17 U.S.C. § 101 et seq.,

5 and common law. As such, this Court has subject matter jurisdiction under the

1

FIRST AMENDED COM? LAINT FOR DAMAGES AND EQUITABLE RELIEF
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i provisions of Title 28 U.S.C. §§ 1331 and 1338 because this action involves federal

- questions of law. A substantial part of the events giving rise to this action have

occurred and continue to occur in this judicial district. As such, this court has subject

matter jurisdiction under the provisions ofTitle 28 U.S.C. §§ 1331 and 1338 because

this action involves federal questions of law. A substantial part of the events giving

rise to this action have occurred and continue to occur in this judicial district. As

such, Defendants should reasonably expect that their activities might have

I consequences herein.

2. This Court has original jurisdiction over the claims brought under federal

; law pursuant to 28 U.S.C. §§ 1331 and 1338(b) and 15 U.S.C. § 1121.

3. This Court has supplemental jurisdiction over the claims in this

Complaint that arise under state statutory and common law in the State of California

pursuant to 28 U.S.C. §l367(a), because the state law claims are so related to the

federal claims that they form part of the same case or controversy and derive from a
l common nucleus of operative facts.

4. This Court has personal jurisdiction over Defendants and each of them

because they reside in the Central District of California, have a place of business

I within this judicial district and conduct substantial business within this judicial district

related to the unlawful activity at issue in this Complaint.

5. Venue is proper in this court pursuant to 28 U.S.C. §l391 because I

I Defendants reside in this judicial district, conducts business in this business district,

and because a substantial part of the events or omissions giving rise to ChromaDex’s

claims occurred and are continuing to occur in this judicial district.

THE PARTIES

6. Plaintiff ChromaDex Inc. ("P1a.intiff" or "ChromaDex") is a California

corporation with its principal place of business at 10005 Muirlands, Suite G, Irvine,

California 92513.

2

FIRST AMENDED COMPLAINT FOR DAIVIAGES AND EQUITABLE RELIEF
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7. Upon information and belief, Defendant Biotivia LLC is a Delaware

Limited Liability Company, with a principal place of business at 1 River Place, Ste.
: 1001, New York, NY 10036 and offices in Los Angeles, California.

8. 8. Upon information and belief, Defendant Biotivia Bioceuticals LLC

I is a Delaware Limited Liability Company, with a principal place ofbusiness at l

_ River Place, Ste. 1001, New York, NY 10036 and offices in Los Angeles, California.

Upon information and belief, Defendant Biotivia Bioceuticals LLC is a dba of or

otherwise is directly affiliated with Biotivia LLC.

BACKGROUND AS TO CHROMADEX’S

BUSINESS AND ITS INTELLECTUAL PROPERTY

9. ChromaDex was established in 1999 and is an innovative natural products

I company that provides proprietary, science-based solutions and ingredients to the

_ dietary supplement, food and beverage, cosmetic and pharmaceutical industries.

10. On April 26, 20 i0, Ch1'omaDex launched pTeroPure® Pterostilbene

(hereafter PTEROPURE®)', a proprietary, ultrapure formulation of the naturally

occurring compound pterostilbene, found in blueberries. PTEROPURE® is a

synthetic pterostiibene, which is a dietary supplement to support anti-aging, heart

health, oxidative stress, and memory.

1 1. 011 June 13, 2011, ChromaDex launched Bluscience, a line of dietary

supplements which feature PTEROPURE®. The BluS-cience line of pterosti1bene-

based products is distributed through GNC at more than 7,300 locations throughout .

_ the United States and via the internet.

12. ChromaDex is the owner of certain intellectual property rights, including

numerous federally registered trademarks and copyrights, as well as common law

trademark and copyright rights.

13. ChromaDex is the owner of trademark rights in and to the

, PTEROPURE®, CHRQMADEX®, THE NEXT GENERATION RESVERATROL,

BLUSCIENCE and BLUSCIENCE THE FUSION OF BLUEBERRIES AND

3 .
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SCIENCE marks including the following registrations and applications with the

: United States Patent and Trademark Ofiice:- U.S. Reg. No. 3932510 for pTeroPure

for “Phytochemicals for use in the manufacturing of dietary supplements and

nutritional products” in International Class 1 attached as ‘Exhibit A;

- U.S. Reg. No 3999086 for CHROMADEX for “Chemical reagents for non-

. medical purposes; Chemical test kits for analytical measurement ofraw material

identify, potency and formulation consistency for laboratory or research use;

1 Chemicals for use in industry and science; Chemicals for use in the biochemical and

chemical industry; Assays for research purposes” in International Class 1, and for

_ “Chemical, biochemical, biological and bacteriological research and analysis;

Consulting in the field of product development in the field of chemicals; Development

and establishment of testing specifications and procedures in the field of chemicals;

Development and test of chemical production methods; Development of voluntary

, standards for chemicals; Executing of chemical analyses; Industrial research in the

; field of chemicals; Pharmaceutical research and development; Product research and

development; Research and development and consultation related thereto in the field

: of chemicals; Testing of raw materials” in International Class 42 attached as Exhibit

B;

— U.S. App. Serial No. s5193003 for THE NEXT GENERATION

E RESVERATROL for “Phytochemicals for use in the manufacturing of dietary

- supplements, nutritional supplements, nutritional beverages, pharmaceuticals and

cosmetics," in International Class 1;

— U.S. App. Serial No. 85306142 for BLUSCIENCE for “Dietary and

nutritional supplements,” in International Class 5; and

- U.S. App. Serial No. 35306158 for BLUSCIENCE THE FUSION OF

BLUEBERRIES AND SCIENCE (stylized) for “Dietary and nutritional

I supplements," in International Class 5.

4
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14. Since at least March 11, 2010, ChromaDex has used the PTEROPURE®

trademark in commerce.

15. Chi-omaDex has expended significant time, energy, and resources in the

protection and promotion of its PTEROPURE® mark.

16. Since at least October 1999, ChromaDex has used the CHROMADl:".X®

trademark in commerce with regard to International class 001, and at least June 2000,

in International class 042.

17. ChromaDex haslexpended significant time, energy, and resources in the

‘ protection and promotion of its CHROMADEX® mark.

18. Ch1omaDex filed for trademark registration under section 1B on

December 8, 2010 for the mark THE NEXT GENERATION RESVERATROL. The

- mark is currently in use on ChromaDex’s website and is to be published for

opposition on August 23, 2011.

19. Chron1aDex filed for trademark registration under section 1B for the mar

Z BLUSCIENCB on April 27, 201 1.

20. Chi-omaDex filed for trademark registration under section 1B for the mar

BLUSCIENCE THE FUSION OF BLUEBERRIES AND SCIENCE on April 27,

201 1.

21. ChromaDcx uses the BLUSCIENCE and BLUSCIENCE THE FUSION

, OF BLUEBERRJES AND SCIENCE marks on its website, chromadeiccom, in

I connection with the advertising and sale of its Bluscience line of products, all of

_ which utilize the PTEROPURE®.

22. ChromaDex is the owner of certain copyrighted works including as

' relevant here:

- US. Copyright Reg. No. TXuOO1'?46330 for a work entitled “pTeroPure

Brochure;" attached as Exhibit C; .and

5 .
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- U.S. Copyright Reg. No. TXu00174S172 for a work entitled “pTteroPure

_§ Pterostilbene-: The Next Generation Resveratrol (Complete Presentation),” attached as

Exhibit D.

DEFENDANTS’ UNLAWFUL CONDUCT

23. Defendants own and operate at least two websites which target the United

States market, Biotivialabscom and Biotiviacom (“Biotivia Websites").

24. Defendants sell various nutraceutical supplements on the Biotivia

Websites and through other third—party stores such as drugstores and other vendors of

dietary supplements. Defendants’ products are available for purchase both from

_; internet websites and at local third-party stores.

25. The Biotivia Websites are active websites through which Defendants

L solicit business throughout the United States, and sell products to consumers

_ throughout the United States, including consumers in the Central District of

‘ California.

26. In or about December 2010, via the Biotivia Websites, Defendants began

advertising and selling a product called PteroMax that contains pterostilbene.

27. Defendants’ Ptcrolvlax product directly competes with ChromaDex’s

_ Bluscience line of products.

28. No association or relationship exists between Ch1'0rnaDex and

: Defendants.

29. The_PteroMax product sold by Defendants is not manufactured or

affiliated in any way with ChromaDex, PTEROPURE® or ChromaDcx’s BluScience

line of products.

Defendants’ False Advertising and Unfair Competition on its Websites

30. The Biotivia Websites contain numerous false and misleading statements

: regarding Defendants’ PteroMax product which are intended to deceive the

purchasing public and/or cause confusion with the purchasing public. Examples of

6 I .
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the myriad false and misleading statements reflected on Defendants’ Websites

include:

a) Defendants falsely state that there is a partnership between

ChrornaDex and Defendants;

b) Defendants falsely claim that their PteroMax product was

developed prior to the PTEROPURE® product; I

c) Defendants falsely claim that they introduced the world to

pterostilbene when there were at least 15 pterostilbene-based products on the market

before the PteroMax product;

(1) Defendants falsely claim that the PTEROPURE® product was

created “based on the Biotivia Labs’ formulation for PteroMax”;

e] Defendants falsely claim that the PTEROPURE® formulation is a

“weakened version” of the competing PteroMa.x product;

i] Defendants falsely claim that the price of PteroMax is substantially

less than PTEROPURE®;

g) Defendants falsely state that their Pteroh/lax product has hundreds

of times the amount of pterostilbene contained in other pterostilbene-based products,

including PTEROPURE®;

h) Defendants falsely state that PteroMax is 100% pure pterostilbene;

i) Defendants falsely claim that Pterolvlax contains over 100 times

the potency of competing supplements;

j) Defendants falsely state that PteroMax is cheaper than other

similar products;

It] Defendants falsely state that only PteroMax contains Polydatin;

1] Defendants falsely state that more of the world’s leading medical

research institutions chose Defendants for human clinical trials than all other suppliers

combined;

7
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m) Defendants falsely claim that PteroMax is the result of over four

year of Defendants’ research, testing and analysis;

_ n) Defendants falsely claim that Pterolvlax has the highest antioxidant

rating of any supplement ever tested, and more that double that of any competing

_ pterostilbene product ever tested;

o) Defendants falsely claim that PteroMax is the only pterostilbene

S supplement designed by health scientists to match the specific proportions and

concentrations found to be most effective in published scientific studies;

p) Defendants falsely claim that Pterolviax contains the highest

amount of pterostilbene in its product;

q) Defendants falsely claim that dosages of less than 100 mg per

capsule have not been shown effective in humans;

r) Defendants falsely claim that no company or institution has more

experience and expertise in the development and manufacturing of resveratrol than

Defendants; and

s) Defendants falsely state that their product, Pte1'oActiv, is a “pure”

§ pterostilbene and has something to do with SIRTI activation.

31. Defendants also used PteroMax in connection with words and phrases

similar-to Cl1romaDex’s THE NEXT GENERATION RESVERATROL mark on the

- Biotivia Websites.

32. Defendants uses their Pterolvlax name in connection with the phrase

= “Pterostilbene has been described as the taking Resveratrol to the next level” on the

Biotivialabscom website. Defendants also use the phrase “PteroMax, in many

_ important ways, takes resveratrol to a new level,” on the Biotivia. com website.

33. The combined use of the Pterolvlax name and the phrases incorporating

“taking resveratrol to the next level,” and ”tal<es resveratrol to a new level” are likely

to confuse consumers based on the similarity of the name and phrases to the

PTEROPURE® and THE NEXT GENERATION RESVERATROL marks.

8
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34. Defendants are unfairly competing with ChromaDex through the

: unauthorized and unlawful use of ChrornaDex’s marks.

35. Defendants’ conduct is willful in nature.

Defendants’ Conduct In Unlawfullg Directing

Internet Users to Their Websites by Using ChromaDex’s Trademarks

36. Defendants, without authorization, used ChromaDex‘s CI-IROMADEX®,

PTEROPURE® and BLUSCIENCE marks as ad keywords on various search engines

so as to unlawfully deceive consumers into believing that there was an affiliation

between ChrornaDex and Defendants.

i 37. Defendants purchased keywords utilizing ChromaDex's marks to drive

: web trafiic to its competing website to sell its products on at least Google-.com,

i Askcom, and Answencom.

38. Defendants purchased several of Chro-maDex’s trademarks, including,

inter alia, Chi-omaDex’s CHROMADEX®, PTEROPURE® and BLUSCIENCE

marks, as keywords on internel Search engines Googlecom and Ask.com, among

' other intemet search engines.

_ 39. By purchasing Chr0maDex’s identical trademarked terms as keywords,

Defendants are seeking to drive consumer traffic to its own websites through the

: unauthorized and infiinging use of ChromaDex’s marks. As a result, consumers are

likely to be confused as to whether Defendants’ Pterolvlax product is affiliated with

ChromaDex and its products, including PTEROPURE®.

, 40. Defendants’ purchase of ChromaDex’s CI-IROMADEX®, _

; PTEROPURE®_and BLUSCIENCE marks as key ad words for the sale of products in 1

the same fields is likely to cause confusion to consumers and constitutes trademark

I infringement.

_ 41. In addition to the purchase of ChromaDex’s marks as key ad words,

_ Defendants used ChrornaDex’s CHROMADEX®, PTEROPURE® and

BLUSCIENCE marks in their metadata with the intent to use the ChromaDex marks

9
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to drive ChromaDex customers to the Biotivia Websites through general intemet

searches.

42. Defendants’ use of ChrornaDex’s marks in their metadata is likely to

confuse consumers as to the source and affiliation ofChro1naDex’s products.

43. Defendants unlawfully used the CHROMADEXSE, PTEROPURE® and

BLUSCIENCE marks in commerce in connection with the sale or advertising for the

sale of Defendants’ competing products. Such use in commerce in connection with

the sale or advertising for Defendants‘ products was and is unauthorized.

44. Defendants are unfairly competing with ChromaDex through the

unauthorized and unlawful use of ChroInaDex’s marks.

45. Defendants’ conduct is willful in nature.

Defendants’ Copyright Infringement of Chi-omaDex’s Promotional Materials

46. In September 201 O, Chro1naDex emailed PTEROPUR.E® and

pterostilbene materials, including a brochure, to Defendants. An updated and revised

version of the PTEROPURE® brochure is accessible on the Chi-ornaDex

pTeroPnrecorn website.

47. The brochure sent to Defendants in September 2010 and the updated

version on the Chi-omaDex website are protected by copyright.

I 48. As the owner of the United States Copyright Registration Nos.

TXu00l746339 and TXu00l746330, chmmanex has the exclusive right to

reproduce, distribute, display, and prepare derivative works based on the copyrighted

work. 17 U.S.C. §§ 106 and 113.

49. The Biotivia Websites contain statements regarding PteroMax, including

how it was developed, how it is made, benefits of taking the supplement, and

comparing the product to other similar products.

50. Many of the statements found on The Biotivia Websites were copied in

whole or in part from Chron1aDex’s copyrighted works. For example, the

ChromaDex copyrighted brochures contain the following statements:
1 0
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pTeroP_ure is a nature identical form of trans-pterostilbene.terosttlbene is the next genemtlon of resveratrol:

. a methylated resveratrol analog naturally found in berries

. superior biological activity

- better oral bioavailability

. metabolizes more slowly in the body, allowing more time for its
antioxidant activities to act.

in copying of the statements in the copyrighted ChromaDex materials:

Found in lants like blueberries pterostilbenes have been a
feature o A edic medicine for hundreds ofyears. The
highlights 0 pterostilbenes axe:

. a methylated resveratrol analog naturally found in berries

. superior biological activity

- better oral bioavailability

. metabolizes more slowly in the body.

51. Defendants have used Chro1naDex’s copyrighted m_aterials, including the

E examples above, without ChromaDex’s authorization or consent. Defendants used the

materials to promote their competing pterostilbene and resveratrol products.

52. The continued use of ChromaDex’s copyrighted materials on Defendants’

websites has caused and is causing ChromaDex to suffer serious and substantial

damages resulting from Defendants’ acts of copyright infringement, and the damages

are causing irreparable injury to ChrornaDex for which there is no adequate remedy at
law.

ChromaDex’s Attempts to Have Defendants Cease Their Infringing Activig

53. In or about April 28, 2011, Chro1naDex sent a -letter to Defendants

5 demanding that they cease the use of Chi-omaDex’s intellectual property. To date,

. Defendants have failed to comply with ChroIt1aDex’s demands.

54. Defendants have not received authorization, a license, or any other

authority to utilize any ofChromaDex’s trademarks or other intellectual property for

I 1
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any purpose, nor has ChromaDcx acquiesced to Defendants‘ use of any of itsI11

2 intellectual property.

3 I 55. Defendants’ infringing activities are likely to cause confiision or mistake
4 among prospective consumers and are likely to mislead and/or deceive prospective

5 consumers with respect to the origin and quality of Chi-ornaDex’s products.

6 FIRST CLAIM FOR RELIEF

7 I Trademark Inflginglement under the Lapham Act_-15 U.S.C. §11l4 Against
8 I 10 via LLC and Biotivla Bioceuttcals, LLC
9 56. ChromaDex realleges and incorporates by this reference each and every

10 , allegation set forth in paragraphs 1 through 55, above.

1 1 5'7. Defendants own and operates at least two websites which target the

12 United States market, Biotivialabscom and Biotiviacom.

13 ' 58. Defendants sell various nutraceutical supplements on the Biotivia

14 I Websites and through other third-party stores such as drugstores and other vendors of

15 dietary supplements. Defendants’ productsuare available for purchase both from

15 ' intemet Websites and at local third-party stores.

17 59. The Biotivia Websites are active websites that solicit business throughout

18 the United States, and sell products to consumers throughout the United States,

19 ; including consumers in the Central District of California.

20 Z 60. On or about December 2010, via the Biotivia Websites, Defendants began

21 5 advertising and selling a product called PteroMax that contains pterostilbene.

22 61. Defendants’ Pterolvlax product directly competes with" ChromaDex’s '

23 ' Bluscience line of products.

24 62. No association or relationship exists between ChromaDex and

25 ' Defendants.

26 63. The PteroMax product sold by Defendants is not manufactured or

27 affiliated in any way with ChromaDex, PTEROPURE® or ChromaDex’s Bluscience

28 3 line of products.

12
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64. Defendants, without authorization, used ChromaDex’s CHROMADEX®,

PTEROPURE® and BLUSCIENCE marks as ad keywords on various search engines

so as to unlawfully deceive consumers into believing that there was and is an

affiliation between ChromaDex and‘Defendants.

65. ‘ Defendants purchased keywords utilizing Chro1:naDex’s marks to drive

web traffic to its competing website to sell its products on at least Google.com,

. Ask.com, and Answencom.

66. Defendants purchased several of ChromaDex’s trademarks, including,

i inter alia, ChromaDex’s Cl-lROMADEX®, PTEROPURE® and BLUSCIENCE

I marks, as keywords on internet search engines Googlecorn and Askcom, among

other intemet Search engines.

67. By purchasing ChromaDex’s identical trademarked terms as keywords,

Defendants are seeking to drive consumer traffic to its own website through the

unauthorized and infringing use of ChromaDex’s marks. As a result, consumers are

-E likely to be confused as to whether Pterolvlax is affiliated with ChromaDex and with -

its ChromaDex’s PTEROPURE®.

68. Defendants’ purchase of ChromaDex’s CI-lROMADEX®,

I PTEROPUR_E® and BLUSCIENCE marks as key ad words for the sale of products in

the same fields is likely to cause confusion to consumers and constitutes trademark

69. In addition to the purchase of ChromaDex’s marks as key ad words,

Defendants used ChromaDex’s CHROMADEX®, PTEROPURE® and

BLUSCIENCE marks in its metadata with the intent to use the ChromaDex marks to

drive ChrornaDex customers to Defendants’ website through general internet searches.

70. Defendants’ use of Chron1aDex’s marks in Defendants’ metadata is likely

to confuse consumers as to the source and afiiliation of ChromaDex’s products.

71. Defendants unlawfully used the CHROMADEX®, PTEROPURE® and

13
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5 sale of Defendants’ competing products. Such use in commerce in connection with1

2 , the sale or advertising for Defendants’ products was and is unauthorized.

3 72. The federal registrations of ChIomaDex’s C]-IROMADI-3X® and

4 PTEROPURE® mark evidences ChrornaDex’s exclusive right touse its

5 ' CHROMADEX® and PTEROPURE® marks in connection with Phytochemicals for

6 use in the manufacturing of dietary supplements and nutritional products. 15 U_.S.C. §

7 1115.

3 2 73. Defendants purchased ad Words through Google and other intemet search

9 ’ engines for ChromaDex’s CHROMADEX® and PTEROPU'RE® marks.

10 74. Defendants used ChromaDex’s CI-IROMADEX® and PTEROPURE®

1 1 marks in their metadata with the intent to use the ChromaDex marks to drive

12 ChromaDex customers to Defendants’ Websites through general internet searches.

13 75. Defendants’ wrongful and unauthorized use of the CHROM1-‘tDEX® and

14 PTEROPUR.E® marks as delineated above constitutes trademark infringement I

15 pursuant to_ 15 U.S.C.§ 1114.

16 76. Defendants’ unauthorized use of the CHROMADEX® and

17 . PTEROPUREEE marks in connection with the sale of the competing Pterolvlax produc

18 is likely to cause confusion, or mistake, or to deceive as to the source, affiliation, or

19 I sponsorship with ChromaDex, in violationof 15 U.S.C. § 1051 et seq.

20 77. Defendants’ use and adoption of ChromaDex’s exact marks, which are

21 utilized in the same field as ChromaDe:~:’s marks, constitutes infringement of

22 ChromaDex’s registered CI-IROMADEX® and PTEROPUREIE marks, in violation 0

23 ' 15 U.S.C. §§ 1051 et seq., to the substantial and irreparable injury of the public and o

24 ChromaDex’s marks, business, reputation, and goodwill.

25 78. Defendants’ conduct has caused and will continue to cause damage to

26 I ChromaDex in an amount to be proved at trial, and ifnot enjoined, will cause

27 irreparable harm to Chro1naDex for which there is no adequate remedy at law.
28
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79. Cl1romaDex is further entitled to recover damages and to recover its other

_ costs herein. Defendants will be irreparably harmed if the unlawful, fraudulent and

_ unfair conduct is not stopped and damages are an insufficient remedy. Accordingly,

I Chron'1aDex is also entitled to injunctive relief against Defendants.

80. ChromaDex is fitrther entitled to recover statutory damages, treble

, damages and attomeys’ fees.

SECOND CLAIM FOR RELIEF

Unfair Competition/False Advertising Under the Lanham Act _

15 U.S.C. §ll25(a) against Defendants Bictivia LLC and

Biotivia Bioceuticals, LLC

81. ChromaDex realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 80, above.

82. Defendants own and operate at least two websites which target the United

3 States market, Biotivialabs.com and Biotiviacom.

83. Defendants sell various nutraceutical supplements on the Biotivia

i Websites and through other third—party stores such as drugstores and other vendors of

dietary supplements. Defendants’ products are available for purchase both from

internet websites and at local third-party stores.

84. The Biotivia Websites are active websites that are used by Defendants to

solicit business throughout the United States and sell products to consumers

throughout t.he United States, including consumers in the Central District of

; California.

85. In or about December 2010, via the Biotivia Websites, Defendants began

advertising and selling a product called PteroMax that contains pterostilbene.

86. Defendants’ PteroMax product directly competes with ChrornaDex’s

i Bluscience line of products.

87. No association or relationship exists between ChromaDex and

Defendants.

15
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88. The PteroMax product sold by Defendants is not manufactured or

affiliated in any way with ChIomaDex, PTEROPURE® or ChromaDex’s Bluscience

line of products. I

89. The Biotivia Websites contain numerous false and misleading statements

regarding its Pterob/[ax product and ChrornaDex and its products which are intended

to deceive the purchasing public andfor cause confusion with the purchasing public.

Examples of the myriad false and misleading statements reflected on the Biotivia

Websites include:

a) Defendants falsely state that there is a partnership between

ChromaDex and Defendants;

b) Defendants falsely claim that PteroMax product was developed

prior to the PTERO_PUR_E® product;

c) Defendants falsely claim that Defendants introduced the world to

pterostilbcne when there were at least 15 pterostilbenewbased products on the market

before the Pterolviax product;

(1) Defendants falsely claim that the PTBROPURI-i® product was

created “based on the Biotivia Labs’ formulation for Pterolt/lax”;

e) Defendants falsely claim that the PTEROPURE® formulation‘ is a

"weakened version” of the competing Pterolvlax;

f) Defendants falsely claim that the price of PteroMax is substantially

less than PTEROPURE®;

22 g) Defendants falsely state that the PteroMax product has hundreds o

23 times the amount of pterostilbene than what is contained in other pterostilbene

24 supplements, including PTEROPURE®;

25 I1) Defendants falsely state that PteroMax is 100% pure pterostilbene;

26 i) Defendants falsely claim that PteroMax contains over 100 times

:-in-a

'—‘C'.'-"\G-‘.30-~Il.'J'\(..l‘I-D-t..sJt-Qu--I
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27 the potency of competing supplements;
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j] Defendants falsely state that PtemMax is cheaper than other

similar products;

it) Defendants falsely state that only PteroMax contains Polydatin;

1) Defendants falsely state that more of the world’s leading medical

; research institutions chose Defendants for human clinical trials than all other suppliers

1 combined;

in) Defendants falsely claim that PteroMax is the result of over four

year of Defendants’ researching, testing and analysis;

11] Defendants falsely claim that Pterohiax has the highest antioxidant

j rating of any supplement ever tested, and more that double that of any competing

E pterostilbene product ever tested;

0) Defendants falsely claim that PteroMax is the only pterostilbene

; supplement designed by health scientists to match the specific proportions and

I concentrations found to be most effective in published scientific studies;

p] Defendants falsely claim that PteroMax contains the highest

amount of pterostilbene in its product;

q] Defendants falsely claim that dosages of less than 100 mg per

capsule have not been shown effective in humans;

r) Defendants falsely claim that- no company or institution has more

experience and expertise in the development and manufacturing of resveratrol than

Defendants; and
s) Defendants falsely state that the product, PteroActiv, is a "pure"

: pterostilhene and has something to do with SIRTI activation.

90. Defendants also used PteroMax in connection with words and phrases

similar to ChromaDex’s THE NEXT GENERATION RESVERATROL mark on the

Biotivia Websites. "

91. Defendants use their PteroMax name, in connection with the phrase,

“Pterostilbene has been described as the taking Resveratrol to the next level,” on its

. 17
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. Biotivialabscom website. Defendants also use the phrase “PteroMax, in many

important ways, takes resveratrol to a new level,” on the Biotivia. com website.

92. The combined use of the PteroMax name and the phrases incorporating

“taking resveratrol to the next level,” and ”takes resveratrol to a new level” are likely
I to confuse consumers based on the similarity to the PTEROPUR_'E® and THE NEXT

GENERATION RESVERATROL marks.

93. Defendants areunfairly competing with Ch1'0maDex through the

unauthorized and unlawful use of Chrorr1aDex's marks and through the use of false

and misleading statements and copyright infringement alleged herein.

94. Defendants’ conduct is wiliful in nature.

95. Defendants, without autliorization, used ChromaDex’s CHROMADEX®,

PTEROPURE® and BLUSCIENCE marks as ad keywords on various search engines

so as to unlawfully deceive consumers into believing that there was an affiliation

between Ch.romaDex and Defendants.

96. Defendants purchased keywords utilizing ChromaDex’s marks to drive

web traffic to its competing website to sell its products on at least Googlecom,

Aslccom, and Answencom.

97. Defendants purchased several of ChromaDex’s trademarks, including,

inter alia, Ch.t'0l'naDex’S CHROMADI-3X®, PTERDPURE® and BLUSCIENCE

marks, as keywords on internet Search engines Googlecom and ASl(.COl'I1, among

other internet Search engines.

93. By purchasing Cl1romaDex’s identical trademarked terms as keywords,

' Defendants are seeking to drive consumer traffic to their own websites through the

unauthorized and infringing use of ChromaDex’s marks. As a result, consumers are

E likely to be confused as to whether Pteroivlax is affiliated with ChromaDex’s

PTEROPURE® and with ChromaDex in general.

99. Defendants‘ purchase of Chi-omaDex’s, CI-lIROMADEX®,

PTEROPUR.E® and BLUSCIENCE marks as key ad words for the sale of products in

1 8
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I the same fields as well as the false and misleading statements on the Biotivia Websites

are likely to cause confusion to consumers and constitutes trademark infringement.

100. In addition to the purchase of ChromaDex’s marks as key ad words,

Defendants used ChromaDe:x’s CI-lROMADEX®, PTEROPURE® and

BLUSCIENCE marks in their metadata with the intent to use the ChIornaDex marks

to drive ChromaDex customers to Defendants’ website through general intemet

searches.

101. Defendants’ use of ChromaDex’s marks in their metadata and the false

and misleading statements on the Biotivia Websites are likely to confuse consumers

a to the source and affiliation of Ch_romaDex’s products.

102. Defendants unlawfully used the CHROMADEXEE, PTEROPURE® and

; BLUSCIENCE marks in commerce in connection with the sale or advertising for the

sale of Defendants’ competing products. Such use in commerce in connection with

. the sale or advertising for Defendants’ products was unauthorized.

103. Defendants are unfairly competing with ChromaDcx through the

unauthorized and unlawful use of ChromaDex’s marks and through the false and

f misleading statements set forth on the Biotivia Websites.

104. Defendants’ conduct is willful in nature.

105. Defendants’ conduct is likely to cause confusion, or to cause mistake, or

I to deceive customers as to the nature of the goods, causing great harm to Chi-ornaDex.

106. Defendants are unfairly benefiting from the false or intentionally

misleading statements on its website and marketing materials to the detriment of

i Chroma.Dex.

107. ChromaDex has been damaged by these acts in an amount to be proven at

2 trial.

I08. ChromaDex will be irreparably harmed if the improper conduct is not

stopped and damages are an insufficient remedy. ChromaDex is also entitled to

: injunctive and equitable relief against Defendants.

19
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1 THIRD CLAIM FOR RELIEF

2 Copyright Infringement aggiiggtflfllegggdflfitg Biativia LLC and Biotivia
3

4 Z 109. ChromaDeit reaileges and incorporates by this reference each and every

5 I allegation set forth in paragraphs 1 through 108, above.

5 110. Defendants without authorization copied portions, in whole or in part, of

7 ChromaDex’s copyright protected materials.

3 111. ChromaDex has registered the works in Exhibits C and D with the United

9 States Copyright Office as reflected in the attached registrations.

10 112. ChrornaDex has complied in all respects with 17 U.S.C. §§ 101 et seq.,

1 1 and secured the exclusive rights and privileges in and to the copyrights of the above

12 ' reference works. Cl1mmaDex is the rightful and sole owner of all rights, title, and

13 interest in and to the copyrights and their respective works.

14 . I 113. Defendants’ conduct violates ChromaDex’s exclusive rights as owners of

15 the copyrights under 17 U.S.C. § 106.

16 114. Defendants’ unauthorized use of ChrornaDex‘s copyright-protected war

17 _ on their websites constitutes copyright infringement under 1? U.S.C. § 101 et. seq.

13 115. As a direct and proximate result of Defendants’ wrongful conduct,
19 Defendants have realized and continue to realize profits and other benefits rightly

39 belonging to ChromaDex.

21 = 116. ChromaDex seeks an award of damages pursuant to 17 U.S.C. §§ 504 and

22 505, including actual damages, or, in the alternative, statutory damages.
23 I 117. ChrornaDex will be irreparably harmed if the infringing conduct is not

24 I stopped and damages are an insufficient remedy and as such is entitled to injunctive
25 relief.

35 E 118. Upon information and belief, Defendants have engaged in willful

27 infringement of the rights owned exclusively by ChromaDex, and ChromaDex is
23 therefore, entitled to the maximum statutory damages available.

20 ~
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FOURTH CLAIM FOR RELIEF

Unfair Cornpetition— CAL. BUS. & PROF. CODE §17200 et. sea. againstDefendants Biotivia LLC and Biotivia Btoceuticals, LL

119. ChromaDex realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 118, above.

120, Defendants own and operate at two websites which target the United

States market, Biotivialabscom and Biotiviacom. ‘

I21. Defendants sell various nutraceutical supplements on the Biotivia

Websites and through other third-party stores such as drugstores and other vendors of

= dietary supplements. Defendants’ products are available for purchase both from

internet websites and at local thjt-d—party stores.

l22. The Biotivia Websites are active websites through which Defendants

solicit business throughout the United States, and sell products to consumers

throughout the United States, including consumers in the Central District of

California.

123. In or about December 2010, via the Biotivia Websites, Defendants began

advertising and selling a product called PteroMax that contains pterostilbene.

124. Defendants’ PteroMax product directlycompetes with ChromaDex’s

Bluscience line of products.
125. No association or relationship exists between ChrornaDex and

Defendants.

126. The PteIoMax product sold by Defendants is not manufactured by

ChromaDex or affiliated in any way with ChromaDex, PTEROPURE® or

ChromaDex’s BluScience line of products.
127. The Biotivia Websites contain numerous false and misleading statements

regarding the Pterorvlax product which are intended to deceive the purchasing public

andfor cause confusion with the purchasing public. Examples of the myriad false and

3 misleading statements reflected on the Biotivia Websites include:

2 1
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a) Defendants falsely state that there is a partnership between

ChromaDex and Defendants;

b) Defendants falsely claim that PteroMax product was developed

prior to the PTEROPURE® product;

c) Defendants falsely claim that Defendants introduced the world to

pterostilbene when there were at least 15 pterostilbene-based products on the market

‘before the Pterolvlax product;

d) Defendants falsely claim that the PTEROPURE® product was

created “based on the Biotivia Labs‘ formulation for PteroMax";

e) Defendants falsely claim that the PTEROPURE® formulation is a

“weakened version” of the competing PteroMax;

i] -Defendants falsely claim that the price of Pterolvlax is substantiall

less than PTEROPURE®;

g) Defendants falsely state that the Pterolvlax product has hundreds o

. times the amount ofpterostilbene than what is contained in other pterostilbene

supplements, including PTEROPURE®;

h) Defendants falsely state that Pterolvlax is 100% pure pterostilbene;

i) Defendants falsely claim that PteroMax contains over 100 times

the potency of competing supplements;

j) Defendants falsely state that PteroMax is cheaper than other

similar products;

it) Defendants falsely state that only PteroMax contains Polydatin;

1) Defendants falsely state that more of the world’s leading medical

research institutions chose Defendants for human clinical trials than all other suppliers

combined;

m) Defendants falsely claim that I-’tcroMax is the result of over four

year of Defendants’ researching, testing and analysis;

22
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11) Defendants falsely claim that Pterolvlax has the highest antioxidant

. rating of any supplement ever tested, and more that double that of any competing

, pterostilbene product ever tested;

o) Defendants falsely claim that Pterolvlax is the only pterostilbene

supplement designed by health scientists to match the specific proportions and

I concentrations found to be most effective in published scientific studies;

p) Defendants falsely claim that PteroMax contains the highest

5 amount of pterostilbene in the product; _

I q) Defendants falsely claim that dosages of less than 100 mg per

5 capsule have not been shown effective in humans;

It 1') Defendants falsely claim that no company or institution has more

3 experience and expertise in the development and manufacturing of resveratrol than

Defendants; and 7

s) Defendants falsely state that the product PteroActiv, is a ‘‘pure’‘

= pterostilbene and has something to do with SIRT1 activation. _

128. Defendants also used Pterolvlax in connection with words and phrases

, similar to ChromaDex’s THE NEXT GENERATION RESVERATROL mark on the

Biotivia Websites.

129. Defendants use the PteroMax name in connection with the phrase,

“Pterostilbene has been described as the taking Resveratrol to the next level,” on its

Biotivialabscom website. Defendants also use the phrase “PteroMax, in many

important ways, takes resveratrol to a new level,” on inter alia the Biotiviacom

2 website.

130. The combined use of the PteroMax name and the phrases incorporating

“taking resveratrol to the next level,” and "takes resveratrol to a new level" are likely

E to confuse consumers based on the similarity to the PTEROPURE® and THE NEXT

GENERATION RESVERATROL marks.

23
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' PTEROPURE® and BLUSCIENCE marks as ad keywords on various search engines

_ between ChrornaDex and Defendants.\DOO--..IO'\l.)I-l3-LrJl’~Jr-—-
5 web traffic to its competing website to sell its products on at least Google.co'rn,

. Ask.com, and Answe-r.com.

marks, as keywords on internet Search engines Googlecom and Ask.co1n, among

Defendants are seeking to drive consumer traffic to its own website through the

unauthorized and infringing use of ChrornaDex’s marks. As a result, consumers are

’ PTEROPURE®.

; and BLUSCIENCE marks as key ad words for the sale of products in the same fields

I is likely to cause confusion to consumers and constitutes trademark infringement.

’ Defendants used ChromaDex’5 CHROMADEX®, PTEROPURE® and

searches.

_Case.8:11-cv—0127'3—CJC -MLG Document 6 Filed 08l30i"l‘l Page 24 of 37 Page lD #:7l

131. Defendants are unfairly competing with Chron1aDex through the

unauthorized and unlawful use of ChromaDex’s marks.

132. Defendants’ conduct is willful in nature.

133. Defendants, without authorization, ‘used ChromaDex’s CHROMADEX®,

so as to unlawfully deceive consumers into believing that there was an affiliation

134. Defendants purchased keywords utilizing ChromaDex’s marks to drive

135. Defendants purchased several of Chi-omaDex’s trademarks, including,

inter alia, ChromaDex’s CI-1ROMADBX®, PTEROPURE.® and BLUSCIENCE

other internet search engines.

136. By purchasing ChromaDex’s identical trademarked terms as keywords, '

likely to be confused as to whether Pteroh/lax is affiliated with ChromaDex’s

137. Defendants’ purchase of Chro1naDex’ CHROMADEX®, PTEROPUR

138. In addition to the purchase of ChromaDex’s marks as key ad words,

BLUSCIENCE marks in its metadata with the intent to use the ChromaDex marks to

drive CbrornaDex customers to Defendants’ websites through general internet

24
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139. Defendants’ use of ChrornaDex‘s marks in Defendants‘ metadata is likely

, to confuse consumers as to the source and affiliation of ChIomaDex’s products.

140. Defendants unlawfully used the CHROMADEX®, PTEROPURE® and

BLUSCIENCE marks in commerce in connection with the sale or advertising for the

sale of Defendants’ competing products. Such use in commerce in connection with

the sale or advertising for Defendants’ products was unauthorized.

141. Defendants are unfairly competing with ChromaDex through the

E unauthorized and unlawful use of ChromaDex’s marks.

142. Defendants’ conduct is willful in nature. '

143. The acts and conduct of Defendants as alleged above constitute unfair

i competition as defined by California Business and Professions Code §172oo et. seq.

as the conduct is unlawful, unfair and fraudulent.

144. The acts and conduct of Defendants are likely to cause confusion and

mistake among customers and the public as to the origin or association of Defendants’

infringing products.

145. Defendants’ unlanrful, unfair, and deceptive trade practices, and other

_ conduct described above, constitutes unfair competition in violation of California

Business and Professions Code §17200 et. seq.

146- ChromaDex will be irreparably harmed if the unlawful, fraudulent and

unfair conduct is not stopped and damages are an insufficient remedy. As a result,

Ch1'omaDex is entitled to injunctive and equitable relief against Defendants.

FIFTH CLAIM FOR RELIEF

Common Law Unfair Competition against Defendants Biotivia LLC and Biotivia
Bioceutieals, LLC

147. ChromaDex realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 146 above.

148. The acts and conduct of Defendants as alleged above in this Complaint

. constitute unfair competition pursuant to the common law.

25
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149. ChromaDex's marks are distinctive and were distinctive at the time of all

acts aileged herein. As a result of ChIornaDex's substantial investment, the

ChromaDex marks have developed extensive goodwill in the market. Accordingly,

5 the ChrornaDex marks are extremely valuable to ChromaDex.

150. Defendants are not affiliated with or sponsored by ChromaDex and have

not been authorized by ChromaDex to use any mark that is identical to the

Chi-ornaDex marks.

151. Defendants’ activities complained of herein constitute willful and

intentional tort, in derogation of Chron1aDex’s rights. Acts of unfair competition

;- _ commenced and have continued in spite of the Defendants’ knowledge that the use of

E the ChrornaDex marks were and are in contravention of ChrornaDex‘s rights.

152. ChromaDex’s damages from the aforesaid unlawful actions of

Defendants, to the extent ascertainable, have not yet been detennined.

153. Chi-omaDex seeks attorney’s fees and costs given the willful conduct of

Defendants.

154. Defendants’ actions were committed intentionally, maliciously, willfully

and, wantonly. ChromaDex is entitled to an award of punitive damages.

SIXTH CLAIM FOR RELIEF

Unjust Enrichment against Defendan£sLotivia LLC and Biotivia Bioceuticals,

155. ChromaDex realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 154 above.

156. The acts of Defendants complained of herein constitute unjust enrichment

at Chi-omaDex’s expense in violation of the common law of California.

157. ChrotnaDex has suffered and is continuing to suffer irreparable injury for

which there is no adequate remedy at law.

158. ChromaDex has been damaged in an amount to be proven at trial.

26 _
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‘ PRAYER FOR RELIEF

WI-IEREFORE, Chron1aDex respectfully requests that the Court enter judgment

3 against Defendants as follows:

I . That the Court issue temporary and permanent injunctive relief against

I Defendants and each of them and that Defendants, their officers, agents,

representatives, servants; employees, attorneys, successors and assignees, and all

: others in active concert or participation with Defendants, and each of them, be

enjoined and restrained from:

a) using ChromaDex's trade names, trademarks, or copyrights in

connection with the description, marketing, promotion, advertising, or sale of any of

, Defendants’ products;

b) infringing ChromaDex’s trademarks and service marks

c) infringing ChromaDex’s copyrights;

cl) engaging in any acts or activities directly or indirectly calculated to

infringe ChromaDex’s CI-IROMADEX®, PTEROPURE®, BLUSCIENCE, and THE

NEXT GENERATION RESVERATROL marks.

e) otherwise competing unfairly with Chr0maDex in any manner

whatsoever;

2. That the Court award Chroi-naDex actual damages, liquidated damages,

I statutory damages and punitive damages, in amount to be proven at trial;

3. That the Court Order Defendants and each of them to account for an pay

over to ChromaDex all profits received by Defendants and each of them from the

. unlawful acts, and for the unjust enrichment;

4. That the Court enter an order placing reasonable but effective restrictions

Z on the future transactions and activities of Defendants and each of them so as to

prevent fraud on the Court and so as to ensure the capacity of Defendants, and each of

them, to pay, and the prompt payment of, any judgment entered against Defendants in

= this action;

27
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5. That the Court award ChromaDex its compensatory, incidental, and

consequential damages;

6. That the Court award ChrornaDex treble damages in an amount to be

- proven at trial;

7. That the Court award ChI‘omaDe)t its attorneys‘ fees and costs incurred

' herein, including prejudgrnent and post judgment interest; and

8. That the Court grant ChromaDex all other relief to which it’ is entitled

and such other or additional relief as is just and proper under these circumstances.

DATED: August 30, 201 1

  
KYLE («'03 CHE
Attorneys for Plaintifi‘,
CHROMADEX, INC.
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DEMAND FOR JURY TRIAL

ChromaDex demands a trial by jury on all triable issues of fact.

. DATED: August 30, 201 l COZEN O'CONNOR

 
KYLE OS STRACHE
Attorneys for Plamnfi,
CHROMADEX, INC.E\DX"'-Jo'\'-J'I-§l..I-3I‘-JI---
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pTer0Pure

Reg, No, 3,932,510 cnaonmnsx me. {CAIJFORNIA c0RJ=o1ua1oa~r)mans MUlR.LAND3 sums G

Registered Mar: 15, 2011 mvme, ca mus

Int. CL: 1 FOR: P‘!-IYTOCHEMICALS FOR USE IN THE MANUFACTURING or DIETARY SUPPLE-
MENTS AN'DHU'I'RI'I'ION.-KL PRODUCTS. IN CLASS 1 [U.5. C15. l, 3, 6, ID, 26AN1) -16}.

TRADEMARK FIRST USE 3-I I-23 III]; EN COMMERCE 3-I1-2010.

PRINCIPAL REGISTER THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT cum To AN 1' PAR-
- . 'ncuI.A.R FONT. STYLE. SIZE. 011 COLOR.

SN 77-939,375,F1LED 1-19-1010.

MARY BOAGI-11.  AWORNEY
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“mu fitatez of amen
flatten fitatzs 1Bat2:tt huh ‘filirahentark ®fft’1:£

CHROMADEX

Reg, No, 3,999,086 CI-IROMADEX INC. (ca LI1=oR.NLn. CORPORATION:woos MLIIRLANDS SUITE 6

Registered July 19, 2011 IRVINE, ca 9261!

Int. Cls.: 1 and 42 ran: cuswcm Rfiwsrrrs FOR NDNMEDICAL PURPOSES: CHEMICAL TEST ms
FOR ItNAL‘r"l"lCAL MEASURJ.-‘.M.EN'l' OF RAW MATERIAL IDENTITY. FUTENCY AND
FORMIILATION COT~I'Sl5TENC"r" FOR LABORATORY OF. RESEARCH USE: CHEMICALS

TRADEMARK FOR USE IN mnusmv AND SCIENCE: cHEM|c.u.s FOR USE IN THE. BIDCI-IEMICAL
am) CHEMICAL. INDUSTRY; ASSAYS ma RESEARCH PURPOSES. IN cuss 1 (us.

SERVICE MARK CLS. 1, 5.6, 10.25 AND 45).

PRINCIPAL REGISTER _FIRSTU‘sE10-0-l999;IHc0MMERcE10-(H999.

FOR: CHEMICAL, BIOCHEII-\I!C.t\L, BIOLOOICALAND BACIERIOIBGICAL II.ESEARCH
AND ANALYSIS; CONSULTING IN THE FIELD OF PRODUCT DEVELOPMENT IN THE
FIEJJ OF CHEMICALS.‘ DEVEIDPMENTAND ESTABLJSI-IJJENTOF TESTING SPECIFIC-
ATIONS AND PROCEDURES IN THE FIELD OF CHEMICALS; DEVELOPMENT AND TEST
OF CIIEMICAL PRODUCTION METHODS; DEVEI..OPME'NT OF VOLLTITA RY STAND!-‘I EDS
FOR Cl-IEMICAI..S;  NB OF CHE'MIC!i.L ANALYSES; INDUSTRIAL RESERRCH
IN THE FIELD OF CHEMICALS; PHARMACEUHGA L RESEA RCH AND DEVELOP'MEN'1':
PRODUCT RESEA RCH AND DEVELOPMENT; RESEARCI-I A ND DEVELOPMENT AND
CONSULTAITON RELATED THERETO IN TH'E. FIELD OF CHEMICAIS; TESTING OF RAW
MATERIALS. IN CLASS 42(U.5.C1.5. IIIIO AND 101}.

FI IIST USE 6-O-2001}, IN COMMERCE 6-0-2000.

THE MARK CONSISTS OF STANDARD CIIARACTEIIS WITHOUT CLAIM TO ANY PAR-
TICULAR FONT. STYLE. SIZE OR COLOR.

SN T7-939.B'I0. I’ILE.D_ 2- I 9-2010.

MARY BOAGNI. EIIAMIMNG AT1'OR.I“IEY
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Attome s for Plaintiff I 3&3 +:
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UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT on CALIFORNIA

 5Acv11%
CI-IROMADEX, INC., a California “ Case No-2:- . 2 Z CRCM
Corpmmn’ COMPLAINT non

Piaintiff’ (1) Trademark Infringement;
vs. ' (2) Fedcraljjnfair _

Competlt1onfFalse
- BIOTIVIA BIOCEUTICALS, LLC, a Advertising; 1

4

Erik L. Jackson (SBN 166010 '

K le Vos Strache glen 2513 7)

Delaware Limited Liability Company,

Defendant.

' (3) Copyright Infringement;

(4) Unfair Com etition er
Cal.Bus. & rof. Co at: §
17200; -

(5) Common Law Unfair
Competition; and

(6) Unjust Enrichment _

JURY TRIAL DEMANDED

Plaintiff Ch1'0maDex, Inc. (“Chromadeii”) brings this action against Defendant

Biotivia Bioceuticals, LLC (“Biotivia”) and alleges as follows:

JURISDICTION AND VENUE

1. This action arises under the Acts of Congress under the Trademark and

Lanham Acts, Title 15 U.S.C. § 1051, et seq., Copyright Act, 17 U.S.C. § 101 et seq.,

and common law. As such, this Court has subject matter jurisdiction under the

1

COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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provisions of Title 28 U.S.C. §§ 1331 and 1338 because this action involves federal

questions of law. A substantial part of the events giving rise to this action have

occurred and continue to occur in this judicial district. As such, this court has subject

matter jurisdiction under the provisions of Title 28 U.S.C. §§ 1331 and 1338 because

this action involves federal questions of law. A substantial part of the events giving

rise to this action have occurred and continue to occur in this judicial district. As I

such, Biotivia should reasonably eicpect that its activities might have consequences
herein. ,

2. This Court has original jurisdiction overthe claims brought under federal

law pursuant to 28 U.S.C. §§ 1331 and l338(b) and 15 U.S.C.§ 1121.

I This Court has supplemental jurisdiction over the claims in this

Complaint that arise under state‘ statutory and common law in the State of California

pursuant to 28 U.S.C. §1367(a), because the state law claims are so related to the

federal claims that they form part of the same" case or controversy and derive from a

common nucleus of operative facts.

4. This Court has personal jurisdiction over Biotivia because it resides in the

Central District of California, has a place of business within this judicial district and

conducts substantial business within this judicial district related to the unlawful

activity at issue in this Complaint. H
S. ' Venue is proper in this court pursuant to~28 U.S.C. §l39l because

Biotivia resides in this judicial .district,- conducts business in this business district, and

because a substantial part of the events or omissions giving rise to Chromadex’s

claims occurred and are continuing to occur in this judicial district.

THE PARTIES

6. Plaintiff ChrornaDex Inc. ("_Plaintiff" or "ChrornaDex") is a-California

corporation with its principal place of business at 10005 Muirlands, Suite G, Irvine,

California 92618.

2
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7. Upon information and belief, Defendant Biotivia Bioceuticals, LLC

("Defendant" or "Biotivia") is a Delaware Limited Liability Company, with a

E principal place of business atyl River Place, Ste. 1001, New York, NY 10036 and

offices in Los Angeles, California.

BACKGROUND AS TO CI-IROMADEX’S

BUSINESS AND ITS INTELLECTUAL PROPERTY

8. ChromaDex was established in 1999 and is an innovative natural products

i company that provides proprietary, science—hased solutions and ingredients to the

dietary supplement, food and beverage, cosmetic and pharmaceutical industries.

9. On April 26, 2010, Chrorr1aDex launched pTeroPure® Pterostilbene

(hereafter PTEROPURE®), a proprietary, ultrapure formulation of the naturally

occurring compound pterostilbene, found in blueberries. P'l‘EROPURE® is a

synthetic pterostilbene, which is a dietary supplement to support anti-aging, heart

. health, oxidative stress, and memory. -

10. ' On June 13, 2011, Chromaljex launched Bluscience, a line of dietary

supplements which feature PTEROPURE®. The BluScience line of pterostilbene-

, based products is distributed through GNC at more than 7,300 locations throughout

- the United States and via the internet.

11. ChromaDex is the owner of certain intellectual property rights, including

i numerous federally registered trademarks and copyrights, as well as common law

trademark and copyright rights.

12. ChrornaDex is the owner of trademark rights in and to the

PTEROPURE®, Cl-IROMADEX®, THE NEXT GENERATION RESVERATROL,

, BLUSCIENCE and BLUSCIENCE THE FUSION or BLUEBERRJES AND

:; SCIENCE marks including the following registrations and applications with the

United States Patent and Trademark Office:- U.S. Reg. No. 3932510 for pTeroPure

for “Phytochernicals for use in the manufacturing of dietary supplements and

nutritional products" in International Class 1 attached as Exhibit A;

3
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— U.S. Reg. No 3999086 for CHROMADEX for “Chemical reagents for non-

- medical purposes; Chemical test kits for analytical measurement of raw material

identify, potency and formulation consistency for laboratory or research use;

Chemicals for use in industry and science; Chemicals ior use in the biochemical and

chemical industry; Assays ior research purposes” in International Class I, and for

“Chemical, biochemical, biological and bacteriological research and analysis;

Consulting in the field of product development in the field of chemicals; Development

and establishment of testing specifications and procedures in the field ofchemicals;

Development and test of chemical production methods; Development of voluntary

standards for chemicals; Executing of chemical analyses; Industrial research in the

field of chemicals; Pharmaceutical research and development; Product research and

' development; Research and development and consultation related thereto in the field

of chemicals; Testing of raw materials” in International Class 42 attached as Exhibit

B;

— U.S. App. Serial No. 35193003 for THE NEXT GENERATION

I RESVERATROL for “Phytochemicals for use in the manufacturing of dietary

supplements, nutritional supplements, nutritional beverages, pharmaceuticals and

cosmetics,” in International Class 1;

- U.S. App. Serial No. 35306142 for BLUSCIENCE for “Dietary and

nutritional supplements,” in International Class 5; and

- U.S. App. Serial No. 85306158 for BLUSCIENCE THE FUSION OF

BLUEBERRIES AND SCIENCE (stylized) for “Dietary and nutritional

supplernents,” in Intemational Class 5.

13. Since at least March 11, 2010, ChromaDex has used the PTEROP_URE®
' trademark in commerce.

14. .C_hromaDex has expended significant time, energy, and resources in the

protection and promotion of its PTEROPURE® mark.

4
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15. since at least October 1999, Chr0maDex has used the CI-{ROMADEX® ‘

trademark in commerce with regard to International class 001, and at least June 2000,

in International class 042.

16. ChromaDex.has expended significant time, energy, and resources in the"

protection and promotion of its CHROMADEX® mark. I

17. ChrornaDex filed for trademark registration under section 1B on

December 8, 2010 for the mark THE NEXT GENERATION RESVERATROL. The

mark is currently in use on ChromaDex’s website and is to be published for

opposition on August 23, 201 1.

18. ChromaDex filed for trademark registration undersection 1B for the mar

BLUSCIENCE on April 27, 2011.

19. Chr0rr1aDex filed for trademark registration under section 1B for the mar

BLUSCIENCE THE FUSION OF BLUEBERRIES AND ‘SCIENCE on April 27,

201 1. t C

20. ChrornaDex uses the BLUSCIENCE and BLUSCIENCE THE FUSION

OF BLUEBERRIES AND SCIENCE ‘marks on its website, chromade>';.com,' in

connection with the advertising and Sale of its BluScience line of products, all of

which utilize the PTEROPURE®.

21. ChromaDcx is the owner of certain copyrighted works including as

relevant here:

— U.S. Copyright Reg. No. TXuO0l74633D for a work entitled “pTeroPure

Brochure;” attached as Exhibit C; and

— U.S. Copyright Reg. No. TXu001745172 for a work entitled “pTteroPure

Pterostilbene: The Next Generation Resveratrol (Complete Presentation)," attached as

Exhibit D.

BIOTIVIA’S UNLAWFUL CONDUCT

22. Biotivia owns and operates at least two websites which target the United

States market, Biotivialabscorn and Biotiviaeom (“Biotivia Websites”).

5 _
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23. Biotivia sells_ various nutraceutical supplements onthe Biotivia Websites
and through other third-party stores such as drugstores and other vendors of dietary

supplements. Biotivia’s products are available for purchase both from internet

websites and at local third-party stores.

24. ' The Biotivia Websites are active websites through which Biotivia solicits

business throughout the United States, and sells products to_ consumers throughout the

United States, including consumers in the Central District of California.

I 25. In or about December 2010, via the Biotivia Websites, Biotivia began

advertising and selling a product called PteroMax that contains pterostilbene. ..

26. Biotivia’s PteroMax product directly competes with ChromaDex’s

.BluS-cience line of products.

27. No association or relationship exists between ChrornaDex and l3iotivia.

28. The Pterolvlax product sold by Biotivia is not manufactured or affiliated

in any way with ChromaDex, PTEROPUR.B® or ChromaDex‘s Bluscience line of '

I products.

Biotivia’s False Advertising and Unfair Competition on its Websites

29. The Biotivia Websites contain numerous false and misleading statements

regarding its PteroMax product which are intended to deceive the purchasing public

andfor cause confusion with the purchasing public. Examples ofthe myriad false and

misleading statements reflected on Biotivia’s Websites include:

a) _Biotivia falsely states that there is a partnership between-

ChromaDex and Biotivia; _

b) Biotivia falsely claims that its PteroMax product was developed

prior to the PTEROPURE® product;

:2) Biotivia falsely claims that Biotivia introduced the world to

pterostilbene when there" were at least 15 pterostilbene-based products on the market

before the PteroMax product; -

6
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7

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

\DOO'--1G'\Ut-Ebb-lb)
10

ll

12

13

14

15

16

1'7

18

19

20

21

22

23

24

25

26

2'7

28

d) Biotivia falsely claims that the PTERE)PURE® product was

created “based on the Biotivia Labs‘ formulation for PteroMax”;

e) Biotivia falsely claims that the PTEROPURE® formulation is a

“weakened version” of the competing PteroMax product;

1‘) Biotivia falsely claims that the price of PteroMax is substantially

less than PTEROPURJ-3®; 7

g) Biotivia falsely states that its PteroMax product has hundreds of

times the amount ofpterostilbene contained in other pterostilbene-based products,

including PTEROPURE®; ‘

h) Biotivia falsely states that PteroMax is 100% pure pterostilbenc; '

i) Biotivia falsely claims that PteroMax contains over 100 times the

potency of competing supplements;

' j) Biotivia falsely states that PteroMax is cheaper than other similar

products;

' .l{) Biotivia falsely states that only Pterolvtax contains Polydatin;

1) Biotivialfalsely states that more of the world’s leading medical

research institutions chose 'Biotivia for human clinical trials than all other suppliers

combined; I

in] Biotivia falsely claims that PteroMax is the result of over four year

of Biotivia research, testing and analysis;

11) Biotivia falsely claims that PteroMax has the highest antioxidant

rating of any supplement ever tested, and more that double that of any competing

pterostilbene product ever tested;

0) Biotivia falsely claims that PteroMar~is the only pterostilbene

supplement designed by health scientists to match the specific proportions and

concentrations found to be most effective in published scientific studies;

p) Biotivia falsely claims that PteroMax contains the highest amount

of pterostilbene in its product;

7
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q) Biotivia falsely claims that dosages of less than 100 mg per"

capsule have not been shown effective in humans;

r) Biotivia falsely claims that no company or institution has more

experience and expertise in the development and manufacturing of resveratrol than

Biotivia; and p I

_ s) Biotivia falsely states that its product, PteroActiv, is a “pure"

pterostilbene and has something to do with SIRTI activation.

30. Biotivia also used PteroMax in connection with words and phrases

similar to ChromaDex’s THE NEXT GENERATION RESVERATROL mark on the

Biotivia Websites. I I A

31. Biotivia uses its PteroMax name in connection with the phrase

“Pterostilbene has been described as the taking Resveratro] to the next level" on its

Biotivialabscom website. Biotivia also uses the phrase “PteroMax, in many

important ways, takes resveratrol to a new level,” on its Biotiviacom Website.

32. The combined use of the PteroMax name and the phrases incorporating

“taking resveratrol to the next level,” and ”takes resveratrol to a new level’_' are likely

to confuse consumers based on the similarity of the name and phrases to the I

PTEROPURE® and THE NEXT GENERATION RESVERATROL marks. _

33. Biotivia is unfairly competing with Cl1romaDex through the unauthorized

and unlawful use of ChromaDex’s marks.

34. Biotivia’s conduct is willful in nature.

Biotivia’s Conduct In Unlawfully Directing

Internet Users to Its Websites by Using ChromaDex’s Trademarks

35. Biotivia, without authorization, used ChromaDex’s CHROMADEX®',

PTEROPUR_E® and BLUSCIENCEZ marks as ad keywords on various search engines

so as to unlawfully deceive consumers into believing that there was an affiliation

between ChrornaDex and Biotivia.

_ 8
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36. Biotivia purchased keywords utilizing Clu-omaDex’s marks to drive web

traffic to its competing website to sell products on at least Googlecom, Askcom,

and Answencom. _

37. Biotivia purchased several of ChromaDex’s trademarks, including, inter

aiia, ChromaDex’s CHROM.ADEX®, PTEROPURE-® and BLUSCIENCE marks, as

keywords on intcmct search engines Googlecom and Ask.com, among other internet

search engines.

38. By purchasing ChromaDex’s identical trademarked terms as keywords,

Biotivia is seeking to drive consumer traffic to its own websites through the

unauthorized and infringing use of_ChromaDex’s marks. As a result, consumers are

likely to be confused as to whether its PteroMax is affiliated with ChrornaDex and its

products, including PTEROPURE®.

39. Biotivia’s purchase of Chron1aDex’s CI-IROMADEX®, PTEROPURE®

and BLUSCIENCE marks as key ad words for the sale of products in the "same fields

is likely to cause confusion to consumers and constitutes trademark infringement.

40. In addition to the purchase of Chroma_Dex’s marks as key ad words,

Biotivia used ChromaDex’s CHROMADEX®, PTEROPURE® and BLUSCIENCE

marks in its metadata with the intent to use the Chr0maDex marks to drive

Ch'romaDe:-L customers to Biotivia’s websites through general internet searches.

41. Biotivia's use of ChromaDex‘s marks in Biotivia’s metadata is likely to

confuse consumers as to the source and affiliation of ChmmaDex’s products.

42. Biotivia unlawfirlly used the CHROMADEX®, PTEROPURE® and

BLUSCIENCE marks in commerce in connection with the sale or advertising for the

sale of Biotivia’s competing products. Such use in commerce in connection with the I

sale or advertising for Biotivia’s products was and is unauthorized.

43. Biotivia is unfairly competing with ChrornaDex through the unauthorized

and unlawful use of ChromaDex’s marks. '

44. Biotivia’s conduct is willful in nature.

9
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45.

46.

47.

48. .

•
•
•
•

10

Biotivia’s Copyright Infringement of ChromaDex’s Promotional Materials

45. In September 2010, Ch_roInaDex emailed Fl‘EROPURE® and

pterostilbene materials, including a brochure, to Biotivia. An updated and revised

i version of the PTEROPUR_E® brochure is accessible on the ChromaDex

_ pTeroPure.com website. ‘

46. The brochure sent to Biotivia in .Septernber_2010 and the updated version

, on the ChromaDex website are protected by copyright.

47. As the owner of the United States Copyright Registration Nos.

TX1.100l746339 and TXu00l7463 30, ChromaDex has the exclusive right to

: reproduce, distribute, display, and prepare derivative works based on the copyrighted

1 work. 17 U.S.C. §§ 106 and 113.

43. The Biotivia Websites contain statements regarding PteroMax, including

how it was developed, how it is made, benefits of taking the supplement, and

comparing the product to other similar products.

49'. Many of the statements found on Biotivia’s website were copied in whole

or in part from Chro1naDex’s copyrighted works. For example, the ChromaDex

= copyrighted brochures contain the following statements: -

TeroP_ure is a nature identical form of trans—plerostilbene.
terostilbene is-the next generation of resveratrol:

- a methylated resveratrol analog naturally found in berries

- superior biological activity '
- better oral bioavailability

. metabolizes more slowly in the body, allowing moreitime for its -
antioxidant activities to act.

The Biotivia website contains the following statements, among others, which reflect

copying of the statements in the copyrighted ChromaDex materials:

Found in lants like blueb_e1_ries pterostilbenes have been a
feature o A rvedic medicine for hundreds of years. The
highlights 0 pterostilbenes are:

_ 10
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. a methylated resveratrol analog naturally found in berries

. superior biological activity '

. better oral bioavailability

. metabolizes more slowly in the body.

50. Biotivia has used ChromaDex’s copyrighted materials, including the

examples above, without ChromaDex’s authorization or consent. Biotivia used the

materials to promote its competing pterostilbene and resveratrol products.

51. The continued use of_ChromaDex’s copyrighted materials on Biotivia’s

website has caused and is causing ChromaDex to suffer serious and substantial

damages resulting from the Biotivia’s acts of copyright infringement, and the damages '

are causing irreparable injury to ChromaDex for which there is no adequate remedy at

law.

Chro1:naDex’s Attempts to Have Biotivia Cease Its lnfringing Activig

52. In or about April 28, 201.1‘, ChromaDex sent a letter to Biotivia

demanding that it cease its use of ChromaDex’s intellectual property. To date,

Biotivia has failed to comply with ChromaDex’s demands.

53. Biotivia has not received authorization, a license, ‘or any other authority to

utilize any of ChromaDex’s trademarks or other intellectual property for any purpose,

nor has ChromaDex acquiesced to Biotivia’s ‘use of any of its intellectual property. _

54. Biotivia's infringing activities are likely to cause confusion or mistake '

among prospective consumers and are likely to mislead andfor deceive prospective

consumers with respect to the origin and quality of Chr0maDex's products.

FIRST CLAIM FOR RELIEF

Trademark Infringement under the Lanham Act -15 U.S.C. §1114

55. ChromaDcx realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 54, above.

56. Biotivia owns and operates at two websites which target the United States

market, Biotivialabscom and Biotivia.com.

1 1
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57. Biotivia sells various nutraceutical supplements on the Biotivia’s

Websites and through other third-party stores such as drugstores and other vendors of

i dietary supplements. Biotivia’s products are available for purchase both from internet

websites and at local third-party stores.

58. The Biotivia Websites are‘ active websites that solicit business throughout

the United States, and sell products to consumers throughout the United States, _

including consumers in the Central District of California. '

' 59. On or about December 2010, via the Biotivia Websites, Biotivia began

: advertising and selling a product called PteroMax that contains pterostilbene.

60. Biotivia’s Pterolvlax product directly competes with ChrornaDex’s

_ Bluscience line of products.

61. No association or relationship exists between ChromaDex and Biotivia. _

62. The PteroMax product sold by Biotivia is not manufactured or affiliated

E "in any way with ChromaDex, PTEROPURE® or ChromaDex’s BluScience line of

2 products. I I ' A

63. Biotivia, without authorization, used ChrornaDex’s CI-lROMADEX®,

PTEROPURE® and BLUSCIENCE marks as ad keywords on various search engines

so as to unlawfully deceive consumers into believing that there was and is an

affiliation ‘between ChrornaDex and Biotivia.

64. Biotivia purchased keywords utilizing ChromaDex’s marks to drive web

traffic to its competing website to sell its products on at least Goog1e.com, Aslccom,

and Answercom. A

65. Biotivia purchased several of ChrornaDex’s trademarks, including, t'm‘er

alia, ChrornaDex’s CI-IROMADEX®, PTEROPURE® and BLUSCIENCE marks, as

keywords on internet search engines Google.com and .ASl(.C01T1, among’ other intemet

search engines.

66. By purchasing ChromaDex‘s identical trademarked terms as keywords,"

Biotivia is seeking to drive consumer traffic to its own website through the

l 2
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unauthorized and infringing use of ChrornaDex's marks... As a result, consumers are

likely to be confused as to whether PteroMax is affiliated with ChromaDex and with

its ChromaDex’s PTEROPURE®. ‘

67. Biotivia’.s purchase of ChromaDex’s CI-IROMADEX®, PTEROPURE®

and BLUSCIENCE marks as key ad words for the sale of products in the same fields

is likely to cause C0nfLlSlOIl to consumers and constitutes trademark infringement.

68. In addition to the purchase of ChromaDex’s marks as key ad words,

Biotivia used Chrc-maDex’s CHROMADEX®, PTEROPURE® and BLUSCIENCE

marks in its metadata with the intent to use the ChromaDex marks to drive

ChrornaDex customers to Biotivia’s website through general internet searches. '

69. Biotivia’s use of Chro1naDex’s marks in Biotivia’s metadata is likely to

confuse consumers as to the source and affiliation of ChromaDex’s products.

70. Biotivia unlawfully used the CHROMADEX®, PTEROPURE® and

BLUSCIENCE marks in commerce in connection with the sale or advertising for the

sale of Biotivia's competing products. Such use in commerce in connection with the

I sale or advertising for Biotivia’s productswas and is unauthorized.

71. I The federal registrations of ChromaDex’s CHROMADEX® and

PTEROPURE® mark evidences Chi-o1naDex’s exclusive right to use its

CHROMADEX® and PTE_ROPURE® marks in connection with Phytochemicals for

use in the manufacturing of dietary supplements and nutritional products. 15 U.S.C. §

1 1 15.

72. Biotivia purchased ad words through Google and other intemet search

engines for ChromaDex’s _Cl-IROMADEX® and PTEROPUT-!E® marks.

A73. Biotivia used ChromaDex’s_ CHROMADEX® and P'I‘.EROPURE®

marks in its metadata with the intent to use the ChromaDex marks to drive

Chromalilex customers to Biotivia’s website through general intemet searches.

13
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74. Biotivia’s wrongful and unauthorized use of the CHROMADEX® and

PT_ER0l°URE® marks as delineated above constitutes trademark infringement

pursuant to 15 U.S.C. § 1114.

75. Biotivia’s unauthorized use of the CHROMADEX® and PTEROPURI-3®

marks in connection with the sale of the competing Plerolvlax product is likely to

cause confusion, or mistake, or to deceive as to the source, affiliation, or sponsorship

i with ChromaDex, in violation of 15 U.S.C. § 1051 et seq.

76. Biotivia’s use and adoption of ChromaDex’s exact marks, which are

E _ utilized in the same field as ChromaDex‘s marks, constitutes infringement of

' ChromaDcx’s registered CI-iROMADEX® and PTEROPURE® marks, in violation 0

15 U.S.C. §§ 1051 et seq., to the substantial and irreparable injury of the public and of

ChrornaDex’s marks, business, reputation, and goodwill.

77. Biotivia’s conduct has caused and will continue to cause damage to

ChromaDex in an amount to be proved at trial, andnif not enjoined, will cause

irreparable harm to ChromaDex for which there is no adequate remedy at law.

78.. ChrornaDex is further entitled to recover damages and to recover its other

costs herein. Biotivia will be irreparably harmed if the unlawful, fraudulent and unfai

conduct is not stopped and damages are an insufficient remedy. Accordingly,

Cl1romaDex is also entitled to injunctive relief against Biotivia.

79.“ ChrornaDex is fiirther entitled to recover statutory damages, treble

damages and attorneys’ fees.

SECOND CLAIM FOR RELIEF

Unfair CompetitionfFalse Advertising Under the Lanham Act

15 U.S.C. §ll25(a)

80. ChrornaDex realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 79, above.
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81. - Biotivia owns and operates at least two websites which target the United

States market, Biotivialabscom and Biotiviaeom. _

82. Biotivia sells various nutraceutical supplements on the Biotivia Websites

and through other third—party stores such as drugstores and other vendors of dietary

supplements. Biotivia’s products are available for purchase both from internet '

websites and at local third~party stores.

33. The Biotivia Websites are active websites that are used by Biotivia to

solicit business throughout the United States and sell products to consumers

throughout the United States, including consumers in the Central District of

California.

84. In or about December 2010, via the Biotivia Websites, Biotivia began

advertising and selling a product called Pterol\/[ax that- contains pterostilbene.

85. Biotivia’s PteroMax product directly} competes with ChmmaDex’s

Bluscience line of products. I

86. No association or relationship exists between ChromaDex and Biotivia.

87.‘ The P'teroMax product sold by Biotivia is not manufactured or affiliated

in any way with ChromaDex, PTEROPURE® or ChromaDex’s BluScience line of

products.

88. The Biotivia Websites contain numerous false and misleading staternents

regarding its Pterolvlax product and ChromaDex and its products which are intended

to deceive the purchasing public and/or cause confusion with the purchasing public.

Examples of the myriad false and misleading statements reflected on Biotivia’s

Websites include:

a) Biotivia falsely states that there is a partnership between

Chroma.Dex and Biotivia; I

b) Biotivia falsely claims that PteroMax product ‘was developed prior‘
to the PTEROPURE® product;

15
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c) Biotivia falsely claims that Biotivia introducedithe world to

L pterostilbenc when there were at least 15 pterostilbene—basecl products on the market

before the PteroMax product; _

d) Biotivia falsely claims that the PTEROPURE® product was

created “based on the Biotivia Labs’ formulation for PteroMax”§

e) Biotivia falsely claims that the PTEROPURE® formulation is a

.- “weakened version” of the competing Pterolvlax;

fj Biotivia falsely claims that the price of Pterol\/lax is substantially

, less than PTEROPURE®;

g) Biotivia falsely states that its -1’teroMax product has hundreds of

times the amount of pterostilbene than what is contained in other pterostilbene

supplements, including PTEROPURE®;

h) Biotivia falsely states that PteroMax is 100% pure pterostilhene;

i_) Biotivia falsely claims that Pterolvlax contains_over_100 times the

potency of competing supplements;

j) Biotivia falsely states that Pterolvlax is cheaperthan other similar

products; '

I k) Biotivia falsely states that only Pterolvlax contains Polydatin;
1) Biotivia falsely states that more of the world’s leading medical

research institutions chose Biotiyia for human clinical trials than all other suppliers

' combined;

m) I Biotivia falsely claims that Pterolvlax is the result of over four year

of Biotivia researching, testing and analysis; _

n) ' Biotivia falsely claims that Ptei-oMax has the highest antioxidant

rating of any supplement ever tested, and more that double that of any competing

pterostilbene product ever tested;

. 16
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o) . Biotivia falsely claims that Pterolvlax is the only pterostilbenel

supplement designed by health scientists to match the specific proportions and

concentrations found to be most effective in published scientific Studies;
p) Biotivia falsely claimsthat Pterolvlax contains the highest amount

of pterostilbene in its product;

' q) Biotiilia falsely claims that dosages of less than 100 mg per

capsule have not been shown effective in humans;

r) B-iotivia falsely claims that no company or institution has more

experience and expertise in the development and manufacturing of resveratrol than

Biotivia; and

s) Biotivia falsely states that its product, PteroActiv, is a “pure”

pterostilbene'an_d has something to do with SIRTI activation.

89. Biotivia also used Pterolvlax in connection with words and phrases

similar to ChrornaDex"s THE NEXT GENERATION RESVERATROL mark on

Biotivia’s Websites.

90. Biotivia uses its PteroMax.name, in connection with .the phrase,‘
“Pterostilbene has been described as the taking Resveratrol to the next level,” on its

Biotivialabscom website. Biotivia also uses the phrase “PteroMax, in many‘
important ways,tal-:es resveratrol to a new level," on its Biotivia.c_om website.

91‘. The combined use of the PteroMax name and the phrases incorporating

“taking resveratrol to the next level,” and ”takes‘resveratnol to a new level” are likely

to confuse consumers based on the similarity to the P_TEROPURE® and THE NEXT

GENERATION RESVERATROL marks. I _
92. Biotivia is unfairly competing with ChromaDex through the unauthorized.

and unlawful use of ChromaDex’s marks and through the use of false and misleading

statements and copyright infi-ingement alleged herein. I

93. Biotivia's conduct is willful in nature.

~ 17
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94. Biotivia, without authorization, used ChrornaDex’s CHROMADEX®,
PTEno1=?Uru5® and BLUSCIENCE. marks as ad keywords on various Search engines

so as to unlawfully deceive consumers into believing that there was an affiliation

between ChromaDex and Biotivia. '

1 95. Biotivia purchased keywords utilizing ChromaDex’s marks to drive" web_
traffic to its competing website to sell its products on at least Googlecom, Ask.con1,

and AI'iSWCI'.COI'I1. _ _ I

96. Biotivia purchased several of ChrornaDex’s trademarks, including, inter

alia, ChromaDex’s CHROMADEX®, PTEROPURE® and BLUSCIENCE marks, as

keywords on internet search engines Googlecem and Aslecom, among“ other internet

search engines. ' ,

97. By purchasing C1-1IomaDex’s identical trademarked terms as keywords,

Biotivia is seeking to drive consumer traffic to its -own websites through the

unauthorized and infringing use of Chi-omaDex’s marks. As a result, consumers are

likelyto be confused as to whether PteroMax is affiliated with ChroinaDex’s

PTEROPURE® and with ChrornaDex in general.

93. Bioti'via’s purchase of ChromaDex’s, CI-IROMADEX®, PTEROPUR_E®

and BLUSCIENCE marks as key ad words for the sale of products in the same fields

as well as the false and misleading statements on the Biotivia Websites are likely to

cause confusion to consumers and constitutes trademark infringement. I

99. Innaddition to the-purchase of ChrornaDex’s marks as keyad words,

Biotivia used ChrornaDex’s CHROMADEX®, PTEROPURE® and BLUSCIENCE

_ marks in its rnetadata with the intent to use the ChrornaDex marks to drive

ChromaDcX customers to Biotivia’s website through general intemet searches.

"100. Biotivia’s use of ChromaDex’s marks in Biotivia’s metadata and the false

and misleading statements on the Biotivia Websitestare likely to confuse consumers as

to the source and affiliation of ChromaDex‘s products.

18
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101. Biotivia unlawfully used the cnaomanaxe, PTEROPURE® and

BLUSCIENCE marks in commerce in connection with the sale or advertising for the

sale of Biotivia’s competing products. Such use in commerce in connection with the

' sale or advertising for Biotivia’s products was unauthorized.

102. Biotivia is unfairly competing with ChromaDex through the unauthorized

and unlawful use of ChromaDex’s marks and through the false and misleading

statements set forth on the Biotivia Websites.

103. Biotivia's conduct is willful in nature.

104. Biotivia’s conduct islikely to cause confusion, or to cause mistake, or to

deceive customers as to the nature. of the goods, causing great harm to ChromaDex.

105. Biotivia is unfairly benefiting from the false or intentionally misleading

é statements on its website and marketing materials to the detriment of Chron1aDex.

106. ChromaDex has been damaged by these acts in an amount to be proven at

: trial.

107. ChrornaDex- will be irreparably harmed if the improper conduct is not

stopped and damages are an insufficient remedy. C'.hromaDcx is also entitled to

E injunctive and equitable relief against Biotivia.

THIRD CLAIM FOR RELIEF

Copyright Infringement -

108. ChromaDex realleges and incorporates by this reference each and every

i allegation set forth in paragraphs 1 through 107, above.

109. Biotivia without authorization copied portions, in whole or in part, of

ChromaDex’s copyright protected materials.

110. ChromaD‘ex has registered the works in Exhibits C and D with_the United

States Copyright Office as refleeted in the attached registrations.

1] 1. Cl1romaDex has complied in all respects with 17 U.S.C. §§ 101 et seq.,

- and secured the exclusive rights and privileges in and to the copyrights of the above

19
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reference works. ChromaDex is the rightful and sole owner of all rights, title, and

interest in and to the copyrights and their respective works.

112. E-iotivia’s conduct violates ChromaDex’s exclusive rights as owners of

the copyrights under 17 U.S.C. § 106.

1 13. Biotivia’s unauthorized use of ChromaDex’s copyright-protected works

on Biotivia’s_webs_ites constitutes copyright infringement under]? U.S.C. § 101 et.

seq. ‘

I 14. As a direct and proximate result of Biotivia's wrongful conduct, Biotivia

has realized and continue to realize profits and other benefits rightlybelonging to

ChromaDex. _

115. ChIornaDex seeks an award of damages pursuant to 17 U.S.C. §§ 504 and

505, including actual damages, or, in the alternative, "statutory damages. I

1 16. ChromaDex will be irreparably harmed if the irtftiztging conduct is not

stopped and damages are an insufficient remedy and as such is entitled to injunctive

relief. _ I

117. Upon information and belief, Biotivia has engaged in willful infr-ingernen

of the rights owned exclusively by ChromaDe:-r, and C11romaDex is therefore, entitled

to the maximum statutory damages available.

FOURTH CLAIM FOR RELIEF

Unfair Competitio|_1- CAL. BUS. & PROF. C0_DE §l7200 et. seq.

118. ChrornaDex realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 117, above.

119. Biotivia owns and operates at two websites which target the United States

market, Biotivialabscom and Biotivia.com.

120. Biotivia sells various nutraceutical supplements on the Biotivia's

Websites and through other third—party stores such as drugstores and other vendors of

dietary supplements. Biotivia’s products are available for purchase both from internet

websites and at local third-party stores. '
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121. The Biotivia Websites are active websites that solicit business throughout

the United States, and sell products to consumers throughout the United States,

including consumers in the Central District of California.

122. In or about December 2010, via the Biotivia Websites, Biotivia began

advertising and selling a product called Pterolvlax that contains ptcrostilbcne.

123. Biotivia’s Pterolfvlax product directly competes with ChrornaDex’s

BluScience line of products.

124. No association or relationship exists between ChromaDex and Biotivia.

125. The PteroMax product sold by Biotivia is-not manufactured by ‘

ChromaDex or affiliated in any way with ChromaDex, PTEROPURE® or

ChromaDex’s BluScience line of products. '

126. The Biotivia Websites contain numerous false and misleading statements

regarding its PteroMax product which are intended to deceive the purchasing public

andfor cause confusion with the purchasing public. Examples of the myriad false and

misleading statements reflected on Biotivia’s Websites include:

a) Biotivia falsely states that there is a partnership between I

ChromaDex and Biotivia;

b) Biotivia falsely claims that PteroMax product was developed prior

"to the PTEROPURI-3® product;

c) Biotivia falsely claims that Biotivia introduced the world to

pterostilbene when there were at least 15 -pterostilbene-based products on the market

before the Pterolvlax product; -

d) Biotivia falsely claims that the PTEROPURE® product was

created “based on the Biotivia Labs’ formulation for PteroMax";

i e) Biotivia falsely claims that the PTEROPURE® formulation is a

“weakened version” of the competing Pterolvlax;

f) Biotivia falsely claims that the price of PteroMax is substantially

less than PTEROPURE®;

2 l
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g) Biotivia falsely states that its PteroMax product has hundreds of

times the amount of pterostilbene than what is contained in other pterostilbene

supplements, including PTEROPURE®;

h) Biotivia falsely states that Pterolvlax is 100% pure pterostilbene;

i) Biotivia falsely claims that P_teroMax contains over 100 times the

potency of competing supplements;

j) Biotivia falsely states that PteroMax is cheaper than other similar

' products;

1:] Biotivia falsely states that only PteroMax contains Polydatin;

1) Biotivia falsely states that more of the world’s leading medical

research institutions chose Biotivia for human clinical trials than all other suppliers

combined; '

m) Biotivia falsely claims that PteroMax is the result of over four year

of Biotivia researching, testing and analysis; i

n) Biotivia falsely claims that 'PteroMa:-c has the highest antioxidant

rating of any supplement ever tested, and more that double that of any competing

pterostilbene product ever tested; ‘

o) - Biotivia falsely claims that PteroMax is the only pterostilbene
supplement designed by health scientists to_match the specific proportions and ‘

concentrations" found to be most effective in published scientific studies;

p) Biotivia falsely claims that PteroMax contains the highest amount

of pterostilbene in its product; I

q) Biotivia falsely claims that dosages of less than 100 mg per

capsule have not been shown effective in humans;

r) Biotivia falsely claims that no. company or institution has more

experience and expertise in the development and manufacturing of resveratrol than

Biotivia; and

22
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s) Biotivia falsely states that its product, i’teroAetiv, is a “pure”

pterostilbene and has something to do with SIRTI activation.

127. Biotivia also used PteroMax in connection with words and phrases

similar to ChromaDex’s THE NEXT GENERA'[‘IOl‘_~l RESVERATROL mark on
Biotivia’s Websites. I

128. Biotivia uses its PteroMax name in connection with the phrase,

“Pterostilbene has been described as the taking Resveratrol to the next level," on its

Biotivialabscom website. Biotivia also uses the phrase “15terol\/lax, in many I

important ways, takes resveratrol to a new level,” on its Biotiviacorn website.

129. The combined use of the PteroMax ‘name and the phrases incorporating

“taking resveratrol to the next level,” and "takes resveratrol to a new level” are likely

to confuse consumers based on the similarity to the PTEROPURE® and THE NEXT

GENERATION RESVERATROL marks.

130. Biotivia is unfairly competing with ChromaDex through the unauthorized

and unlawful us'e of ChromaDex’s marks.

131. I-.3iotivia’s conduct is willful in nature.

132. Biotivia, without authorization, used ChrornaDex_’s CHROMADEX®,'

PTEROPURE® and BLUSCIENCE marks as ad keywords on various search engines
so as to unlawfully deceive consumers into believing that there was an affiliation

between ChromaDex and Biotivia. I

133. Biotivia purchased keywords utilizing Chi-omaDex’s marks to drive web

traffie to its competing website to sell its products. on at least Googlecom, Ask.com,
and Answer.com. I

134. Biotivia purchased several of ChromaDex’s trademarks, including, inter

alia, ChromaDex’s CHROMADEX®, PTEROPURE® and BLUSCIENCE marks, as
keywords on internet search engines Googlecom and Ask.co1'n, among other internet

search engines.

23
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135. By purchasing-ChromaDex’s identical trademarked terms as keywords,

Biotivia is seeking to drive consumer traffic to its own website through the

unauthorized and infringing use of ChromaDex’s marks. As a result, consumers are

likely to be confused as to whether PteroMax is affiliated with ChromaDex’s

PTEROPUR.E®.

136. Biotivia’s purchase of ChromaDex’ CHROMADEX®, PTEROPURE®

and BLUSCIENCE marks as key ad words for the sale of products in the same fields

is likely to cause confusion to consumers and constitutes trademark infringement.

137. In addition to the purchase of ChromaDex’s marks as key ad words,

Biotivia used ChrornaDex’s CHROl\/1ADE.X®, PTEROPURE® and BLUSCIENCE -
marks in its metadata with the intent to use the ChromaDex marksto drive '

ChromaDex customers to Biotivia’s website through general internet searches.

138. Biotivia’s use of ChIomaDex’s' marks in Biotivia’s rnetadata is likely to

CO1'lfl.lS6 consumers as to the source and affiliation of ChromaDex’s products.

139. Biotivia unlawfully used the CI-iROMADEX®, PTE.ROPUR_E® and

BLUSCIENCE marks in commerce in connection with the sale or advertising for the

sale of Biotivia’s competing products. Suchuse in commerce in connection with the

sale or advertising for _Biotivia’s products was unauthorized.

140. Biotivia is unfairly competing with ChromaDex through the unauthorized

and unlawful use of ChromaDex‘s marks. '

141'. Biotivia’s conduct is willful in nature.

142. The acts and conduct of Biotivia as alleged above constitute unfair

competition as defined by California Business and Professions Code §1’72{)O et. seq.

as the conduct is unlawful, unfair and fraudulent.

143. The acts and conduct of Biotivia are likely to cause confusion and

mistake among customers and the public as to the origin or association of Biotivia’s

infringing products.
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144, Biotivia’s unlawful, unfair, and deceptive trade practices, and other

conduct described above, constitutes unfair competition in violation of California

Business and Professions Code §l72{}(_) et. seq.

145. ChrornaDex'will be irreparably harmed if the unlawful, fraudulent and

unfair conduct is not stopped and damages are an insufficient remedy. As a result,

Cl1romaDex is entitled to injunctive and equitable relief against Biotivia.

FIFTH CLAIM FOR RELIEF

Common Law Unfair Competition

146. ChromaDex realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 145 above.‘

147. The acts and conduct of Biotivia as alleged above in this Complaint

constitute unfair competition pursuant to the common law.

148. ChromaDex’s marks are distinctive and were distinctive at the time of all

acts alleged herein; As a result of ChrornaDex’s substantial investment, the

ChromaDex marks have developed extensive goodwill in the market. Accordingly,
the Ch1'omaDex marks are extremely valuable to ChromaDex.

149. Biotivia is not affiliated with or sponsored by ChromaDex and has not

been authorized by ChromaDcx to use any mark that is identical to the ChromaDex

marks.

150. Biotivia’s activities complained ofherein constitute willful and

intentional tort, in derogation of ChromaDex’s rights. Acts of unfair competition

commenced and have continued in spite of the Biotivia’s knowledge that the use of

the ChromaDex marks were and are in contravention of ChromaDex’s rights.

-15]. ChromaDex’s damages from the aforesaid unlawful actions of Biotivia, to

the extent ascertainable, have not yet been determined.

152. ChromaDex seeks attorney’s fees and costs given the wi1lfiJl conduct of

the Biotivia.
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153. Biotivia’s actions were committed intentionally, maliciously, willfully

and, wantonly. ChrornaDex is entitled to an award of punitive damages.

srxrrn CLAIM FOR RELIEF

Unjust Enrichment _

154. ChromaDex realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 153 above.

155. The acts of Biotivia complained of herein constitute unjust enrichment at

ChromaDex’s expense in violation of the common law of California.

156. ChrornaDex has suffered and is continuing to suffer irreparable injury for

which there is no adequate remedy at law.

157. ChrornaDex has been damaged in an amount to be proven at trial.

PRAYER FOR RELIEF i

WI-IEREFORE, ChrornaDex respectfully requests that the Court enter judgment

against Biotivia as follows:

1. That the Court issue temporary and permanent injunctive relief against

Biotivia and that Biotivia, its officers, agents, representatives, servants; employees,

attorneys, successors and assignees, and all others in active concert or participation

with Biotivia, be enjoined and restrained from:' -

.a)

connection with the description, marketing, promotion, advertising, or sale of any of

using ChroniaDex’s trade names, trademarks, or copyrights in

Biotivia’s products;

1)) . infringing ChromaDex’s trademarks and service marks

c) infringing ChromaDex’s copyrights;

d) engaging in any acts or activities directly or indirectly calculated to

infiinge Chron1aDex’s CHROMADEX®, PTEROPURE®, BLUSCIENCE, and THE
NEXT GENERATION RESVERATROL marks. i

6) otherwise competing unfairly with ChromaDex in any manner

whatsoever;
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2. That the Court award ChromaDex actual damages, liquidated damages,

statutory damages and punitive damages, in amount to be proven at trial;

_3. That the Court Order Biotivia to account for an pay over to ChromaDex

all profits received by Biotivia from the unlawful acts, and for the unjust enrichment;

4., That the Court enter an order placing reasonable but effective restrictions

on the future transactions and activities of Biotivia so as to prevent fraud on the Court

and so as to ensure the capacity of Biotivias to pay, and the prompt payment of, any

judgment entered against Biotivia in this action; I

5. That the Court award ChromaDex its compensatory, incidental, and

I consequential damages;

6. That the Court award ChromaDex treble damages in an amount to be

proven at trial; I

7. That the Court award ChromaDex its attorneys‘ fees and costs incurred

herein, including prejudgment and post judgment interest; and

8. That the Court grant ChromaDex all other relief to which it’ is entitled

and such other or additional relief as is just and proper under these circumstances.

' ONNQRDATED: August 24, 2011 COZE  
 
 By: - -

ERIK E. JKCKSUN
KYLE VOS STRACHE

Attorneys for Plaintiff,
CHROMADEX INC.
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DEMAND FOR JURY TRIAL

ChroInaDex demands atrial byjury on all triable issues of fact.

ORDATED: August 24, 201 1 COZEN

 
 
KYLE V03 STRACHE '
Attorneys for Plaintiff,
CHROMADEX INC.
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wfifign fitateg of amt.
finiteh éatates figment amt: ‘iflirahmnark ®t£i£e

fit}?

pTerOPure

Reg. No. 3,932,510 CHROMADIEX 1I~l(.‘.(l.‘Al.\.11~'0R.l-HA CORPURA1'ION)10005 MUlRI.AI'-IDS SUl'1E (3

Registered Mar. 15, 2011 l'R.V[NE, CA 92613

lnt. CL: 1 FOR: PHYTOCHELMICALS FOR USE 114 THE IWWLTFACIURING OF DIETARY SUPPLE-
MENTS AND N'U"1'R1'l'IDNAL PRODUCTS. IN CLASS 1 (13.3. CLS. 1. 5. s. lO,25A.ND 45).

TRADEMARK FIRST USE 3-11-201:1. I1-1 commzce '3-I1-201::-.

PRINCIPAL REGIS'l‘E.R _ THE MARK CONSISTS OF STANDARD CHARACTERS wm-IOUT CLAIM TO ANY PAP.-
'I'ICU'L.A.R FONT, STYLE. SIZE, OF. COLOR. ' -

SN ?7—939,3'i'S, FILED 2-[9-2010.

MARY BOAG-NI. EXANLLNING A'I'l'OR.b4’EY
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Reg. No. 3,999,086

Registered July 19, 2011

Int. 1315.: 1 and 42

TRADEMARK

SERVIC E MARK

PRINCIPAL REGISTER

 
DIru=u'duaIL.Inindb.I:l‘nIrlIn¢Tu!=:::kn:1'I::

fitatez of Qmema
CHROMADEX

CI-IROMADEK INC. {CALIFORNIA OORPORATIDH)
[D005 MUTRLAND5 SUITE G
IRVINE. CA 92618

FOR: CHEMICAL REAGENTS FOR NON-MEDICAL PURPOSES; CI-IIEMICAL TEST KITS
FOR ANALYTICAL MEASUREMENT OF RAW MATE.R.IAL. IDENTITY, IUFENCY AND
FORMLILATION CONSISTENCY FOR I.ABORA'I"OR"r' OR RESEARCH US E; CHEMICALS
FOR USE IN INDUSTRY AND SCIENCE; CIIEMICALS FOR USE IN THE BIOCHEMICAL
AND CHEMICAL INDUSTRY; ASSAYS FOR RESEARCH PURPOSES. IN CLASS I ILLS.
CLS. I, S, 6, ll'I,2fi ANT) 46}.

FIRST U3‘-E10-0v1999;‘IN COMMERCE I0-D-I999.

FOR.‘ CHEMICAL. BIOCHEMICAL, BIOLOGICAL AND BACTERIOLOGICAI. RESEARCH
AND ANALYSIS; CONSULTING IN THE FIELD OF PRODUCT DEVELOPMENT IN THE
FIELD OF CHEMICALS: DEVELOPMENTAND ESTABLISHMENT OF TESTING SPECIFIC
ATIONS A ND PROCEDURES IN THE FIELD OF CHEMICALS; DEVELOPMEN1' AND TEZST
OF CI-EFMICAL PRODUCTION 3'u‘IETHODS: DEVELOP'MEN'I' OF VOLUNTARY STA NDA RDS
FOR CHEMICALS; EXECUTING OF CHEMICAL ANALYSES: INDUSTRIAL R.ESEAElCH
IN THE FIELD OF CHEMICALS; PHARMACEUTICA1. RESEARCHAND DEVELOPMENT;
PRODUCT RESEARCH AND DEVELOPMENT; RESEARCH AND DE‘u"ELOFM'EN'I' AND
CONSULTATION REIATED THERETO IN THE FIELD OF CHEMICA L5 : TESTING OF RAW
MATERIALS, IN CLASS 42 (U.S. CLS. IIIIII AND IIIII}.

FIRST USE 6-II-2000; IN COMMERCE 6-fl~2(IOII.

THE MARK CONSISTS OF STANDARD CIIARACTERS WITHOUT CLAIM TO ANY PAR-
TICULAR FONT. STYLE. SIZE, OR OOLOK

SN ‘I7-939.870, FILED 249-20‘l0.

MARY BOAGNI, EXAMINII‘-IG ATTORNEY
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Certificate of.Registration ' _

1’c

This Certiiicaie issued under the seal of the Copyright
Office in accordance with title 17, United States Code,

antsu ihai rcgistration has been made for the work I - _ identified below. The information on this certificate has I Regimnuou Number
. I: made m C - om d .

. ”’*“° ° °”’“g“‘ ‘°‘°“°“*' TXu1-746-330
\ ' \ ‘ Effective date ofOflaanw. as-12 registration:

Register of Copyrights. United States of Amexica Feb!”-91')’ 14- 30“

mu  ‘ _?-H H’-F_ * m_ ‘i - H"-V.-F_H-fl_—m'-_—- "H" ‘F -
 

Tiiie of Work: pTeroPure Brochure

Year of Complafloo: 2010 -

 

 

 

Author

' Author: Chromubcx, In_c., dba p'I‘croPuro

Author Created: text. compilation

‘I Work made for hire; Yes
Citizen of: United states

Copyright claimant
CopyrightCIain:|an1: ChmmaDcx, Inc, dba p'l‘c1"oPure

10005 Muirlands Boulevanl, Suite G, Irvine. ca, 92618. United Staics

Limitation of copyright claim _ __
Material excluded from this claim: text, utwork . . ' --~"-

‘%m h1Hur'~mgwmwmm- --- ~ ' -»- ---~- _ - -- - ~

Rights and Permissions
Organization Name: Chmmaflex, Inc.

Iélephm: 949.419-0233

Ad_d.ress: 10005 Muir1andsBuu1evard
SuitcG

Irvine, ca. 92613 United States

 

Certification
 

flame: Duxrcll iivashington

Dflifl J_anua.ry 21. 2.011

Page lot’?
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Certificate ofRegistration ' , -—

This Certifimte issued under the seal of the C0PY‘iSht
Office in accordance with tit}: 17. United States Code.

attests that registration has been mad: for the work
identified below. The information on this certificate has Registration Number

flit: ds.

S bacnmadeapu1oftheCop'yrIgiuO. erecor TX“
1 Effective date of aAu\, /(‘L registration:

January 14, '20! IRsglster ofCopyrights, United States of America

.1. . -.-.—y—....._...._.__.._ ._,. .._.__, . _..-- _._....—__... . _ -..—_. ...._...._— u----—
 

Tifle of Work: pTeroP11re Ptarostiibcnc: The Next Generation Rwveralrol

[Complete Presentation)

Completion}Publication .
' Year of Completion: Z010

 

Author

' Author: ChromaDc.x,Inc.,dba p'I'eroPurc

I Author Created: tcxgcompilatiou

Work tnade for hire: Yes

Citizen of: United States

 Copyright déimant
"Copyright Claimant: Chron1a.Dcx, Inc., dba p'I‘eroPure

10005 Muirlands Bouleva-rd, Suite G. Irvine, CA, 92513, United States
 

Limitation of copyright claim

New material included in claim.‘ 2-dimensional artwork, compilation, text

Rights and Permissions _..._____.____________________'_____________
Organimtion Name: ChmmaDex, Inc.

Tblephone: 949419-D238

30005 Muil-lands Boulevard

Suite G ‘

Irvine, CA 92613 United States

Certification

E
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY

This case has been assigned to Distdct Judge Cormac J. Carney and the assigned

discovery Magistrate Judge is Marc Goldman.

The case number on all documents filed with the Court should read as follows:

SACV'1l — 127 3 CJC {MLC-lat)

Pursuant to General Order 05-07 of the United States District Court for the Central

District of California, the Magistrate Judge has been designated to hear discovery related
motions.

All discovery related motions should be noticed on the calendar of the Magistrate Judge

NOTICE TO COUNSEL

A copy of this notice must be served with the summons and complaint on all defendants (if a removal action is
filled, a copy of this notice must be served on all plaintiffs).

Subsequent documents must be filed at the following location:

Western Division Southern Division Eastern Division

L] 312 N. Spring St, Rm. G-B U411 West Fourth 51., Rm. 1-053 3470 Twelfth 51., Rm. 134

Los Angeles, CA 90012 Santa Ana, CA 92701-4516 Riverside, CA 92501

Failure to file at the proper location will result In your documents being returned to you.

CV-18{O31D6} NOTICE OF ASSIGNMENT TD UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY
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CHROMADEX, INC., 3. California corporation

‘A04-ll} (Rev. IZJO9) Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

District of CALIFORNIA

 

CENTRAL

E3'At;v11-0~1273C*J'(,te4L£»s)
)

Piafnnf 3

; Civil Action No.
J

J

V.

BIOTIVIA BIOCEUTICALS LLC, a Delaware

LiM1 
Defendant

SUNIMONS IN A CIVIL ACTION

To: (Defendant is name and address)
BIOTIVIA BIOCEUTICALS, LLC, a Delaware corporation

A lawsuit has been filed against you.

Within 21 days afier service of this summons on you (not counting the day you received it) — or 60 days if you

are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.

P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of _
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

Erik L. Jackson, Esq.
COZEN O'CONNOR

601 South Figueroa Street, Suite 3700

Los Angeles, CA 9001‘?

Lfyou fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also niustfile your answer or motion with the court.

r

AUG 24 3011 ! CLERKOFCOURT

JULIE PRA ’

- Signature ofC!en’r or Deputy Clerk

 
Date: ....

AD-4-4'0
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A0 440 (Rev. 12339) Summons in a Civil Action (Page 1}
 

Civil Action No.

PROOF OF SERVICE

(This Section should not befled with the court unless required by Fed. R. Civ. P. 4(3))

This summons for (name ofiruiivfdual and xfrle, :]"m:y,}

was received by me on (dare)

1:] I personally served the summons on the individual at (place)

on (darg) ; or 

|:| I ted the summons at the individual’s residence or usual place of abode with {name}

,3 person of suitable age and discretion who resides there,
 

 

 

on (date) , and mailed a copy to the individual‘s last known address; or

E] I served the summons on (name ofmdividual) ‘ , who is

designated by law to accept service of process on behalf of (name oforganizatfon)

on (date) ; or

[:I I returned the summons unexecuted because ; or

:1 Other (spec§{_'y):

My fees are $3 for travel and S for services, for a total of {B

I declare under penalty ofperjury that this information is true.

Date:  

Sewer ‘.9 signamre

 

Printed name and title

 

Server ’: address

Additional information regarding attempted service, etc:
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I (rt) PLAIN'Tll-‘F8 {Cheek bott iryou are rcpresettttttg yourself |:|}

CHROMADEX, INC, :1 California corporation

I (b) Anumcys (Finn Name_ Address and Telephone Nutnhcr. [fyou are representing
5tout'self, provide same.)

UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA

Erik L. Jackson, State Bar No. 166010
e'aclt'son COZe1'I.C01'I'I

OZEN ‘CONNOR - _ _
601 South Figueroa Street, Sutte 3700
Los Angclcs, CA 90017
Tel ‘ hone: 213.892.7900

11. BASIS OF JURISDICTION [Place an X in one boat only.)

[:i I U.S. Govarlment PlairlIifI'

_ CI 2 U.S,Govemmt':nlDefeI'ld.aI1t IE] 4 Diversityfiltdicate
of Parties in Item III)

IV. "ORIGIN {Place an X in one box otily.)

IE I Original
Proceeding State Conn

|:l 2 Retttovod rmttt E 3 Remautlod from E 4 Reinstated or Cl 5 Transferred from another tltstt-it:t C] ls Multi-
Appellatc Court

[El 3 Federal Question (US.
Goverrlment Not at Party)

CIVIL COVER SHEET _ '

IJEFENIJAIVTS

Bl0'I‘I\«’IA BIOCEUTICALS, LLC, a Delaware

corporation

An or-neys (If Known)

III. CITIZENSHIP UF PRINCIPAL PARTIES - For Diversity Castes Only
[Place an X in one box Ibr plaintiffand one for defendant.)

PTF DEF

lT£'IlIE|I

DEFPTF

Irmorporatad or Principal Place E 4 I: -1of Business in this State

Ci“-zmshi I Citizen of Another State CI 2 [El 2 Incorporated and Principal Place [:I S [E 5of Business in Another Stale

citizen or atthjoet ofa. Cl‘ 3 Cl 3 Foreign hlttttott
Foreign Country

Citizen ul"1'Itis State

l__“|tsl:lo

|:| 1' Appeal to District
District Judge from
Litigation Magistrate Judge

Reopened (specify):
 

v. REQUESTEDIN COl\rIPLAIN'l': may DEMAND: [Z1 Yes

CLASS ACTION under F.B'..C.P. 23: [:1 Yes firm
I”_‘I No (Check "t'es' only trttetoaoded in complaint.)

'u '5 it:'EX) MONEY DEMANDED IN COMPLAINT: 5 the 

VI. CAUSE OF ACTION (Cite the US. Civil Statute under which you are filing and write a brief staterrlent ofcause. Do not cite jurisdicfional statutes unless dive:-sity.)

Title 15 U.S.C. § 1051(Tradcmar1c lttfringement); Copyright Act, 17 U.S.C._§ 101 {Copyright Infringement)

VII.

E400 State Ileappnnionmcm
.=-'410 Anzitrust
::-I30 Banks and Banking“A450 Colrrlmeme.t"ICC -

Rntcafotc.

3450 Depnnafion
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810 Selective Service

Exchange

:ItI?S Customer Challenge I2
USC 3410

:l39l agrtoolturolhot
:39: eoottutrtio Stabilization
_ Act
._893 Environmental Matters

_l 394 F.nr.-.rg'y Allocation Act
_. E95 Freedom of Info. Act

900 Appeal ol’Fee Dden'ni-
nation Under Equal
Access to Justice

C950 Constzitulionaiity orState Stttttttes

CV-?1(U5l'08)

:l35o Scc1.Iritic.1t'C0mmDditI¢!u'

Z390 Olhrx Stamtory Aclions

FOR OFFICE USE ONLY: Case .\lt.lmber: _
AFTER COMPLETTNG THE FRONT SIDE OF FORM"CV-7], COMPLETETFI INF I "'4' "

‘MATURE (IF SUIT (Place an X in one bolt only.)

I3 I to tttsuttooc
CI 120 Marthe
E! I so Miller Act
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Judgment!
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Student Loan (Eacl.

_ Veterans)
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Veteran’: Benefits

F: loo Stockholders‘ suits
.._ 190 Other Contract
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CAL-IFORNIA

c|_v1L covtzn SHEET . - ‘ ‘

Vlll(a}. IDENTICAL c.-uses: Has this action been previously tiled in this com and dismissed. remancttzd or closed‘? No I: Yes
 

If yes. list Case numbeI(S}I

Vllltbl. RELATED CASES: Have any cases been previously filed in this court that are related to the present case’? E N0 E’ Y‘?-5

If yes. list case nun1ber(s}:
Civil cases are deemed related ll’ : previously llled case and the present case:

{Check all boxes that apply} :1 A. Arise from the same orclosely related transactions. happenings. or events; or

El 5. Call for detmuination of the some or substantially related or similar questions oflaw and fact: or

I: C. For other rmsuns would entail substantial duplication of labor if heard by different judges: or

l: D. Involve the same patent, trademark or copyright and one or the factors identified above in a. b or c also is prcscrll.

 

 

IX. VENUE: (When completing the following infnnmiion. use an additional sheet if necessary.)

(a) List the County in this District; Califomia County outside of this District; State ifother than California; or Foreign Country. in which EACH named olaintiflresides.

CD Check here if the govuttzuaent. its agencies or employees is 41 named plaittliff. If this boat is checltui ED "3 "*5"-"| Cb)-

Califomia Count mm: of this District‘ sm ifother than Ca'Jil'omia' or Forei

(in) Us; the County in this District; California County outside of this District; State ifoflter than California; or Foreign Country, in which EAC1-1 named defendant resides.

D Check but if the govemtnent, its agencies or employees is a named defendant. lftltis boat is checked, go to item 0:}.

 
 

 

 

to) List the County in this lilislrict; California Count)’ outside of this District; State ifother than California; or Foreign Country. in‘wbich EACH claim arose.
_ Note: In land condemnation eases, use the location at the tract of land involved.

 

 

 

 

Califomiacount outsideoftltisbistt-int-Sun ifotherthan Catifumia' orFo1-ei Coon

“W °°““°’ —
* Lo: Angeles, Orange, San Berna rdlno, Riverside, Ventura, Santa Barbara, or San Luis Dbispo Counties

Nate: ln land corndemnation cases, use the location of the [re I. - «- 'mrolved

X. QGNATURE OF ATTORNEY (OR "PRO PE ‘

r Sheet and the information contained herein neither replace nor supplement the filing and service ofpleadings

or olherpapus as required bylaw. This form, approval by the Judicial Conference of the United States in September I914, is required pursuant to Local Rule 3—l is not filed
but is used by the Clerk ofthe Court for the purpose of statistics. venue and initiating the civil docket sheet. (For more detailed instructiolts. see separate instructions sheet.)

Notice to Countelflttrtiest The CV-71 (IS-44) Civil

 

Key to Sl.atisti::al codes relating to Social Security Cases:

Nature of Suit Code Abbreviation Substantive Statement of Cause of Acfion

361 Hill All claims for health insurance benefim {Medicare} under Title 13, Part A. of the Social Security Act, as amcrlded.
Also, include claims by hospitals, skilled nursing facilitim. ctc.. for cc1'tificstion as providers of services under the
program. (42 U.s.c. l935F'F(b)] '

36? BL All claims for “Black Lung“ benefits under Title 4, Part B, of the Fcdcntl Coal Mine Health and Safety Act of W69,
' (Ell USC. 923}

863 DIWC All claims filed by insured worlzus for disability insumnce benefits under Title 2 of the Social Security Act, as
amended; plus all claims filed for child's insttrance benefits based on disability. (42 U.S.C. 405[g))

863 DIWW All claims filed for widows or witlowers insurance benefits ‘based on disability under Title 2 of the Social Security
Act, as aanended. [42 U.S.C. IltIS(g))

854 SSH) All claims for supplemental security income payments based upon disability filed under Title 16 of the Social Security
Act, as amended.

865 RS} ‘All claims for relirezucnt (old age) and survivors benefits Lmtler Title 2 of the Social Security Act. as amended. (42
use. (3))
 

CV-71 (05108) CIVIL COVER SHEET Page 2 of2
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From: TMOfficialNotices@USPTO.GOV
Sent: Tuesday, December 31, 2013 00:32 AM
To: carolinewalrad@gmail.com
Subject: Official USPTO Notification: TMOG Publication Confirmation for U.S. Trademark SN 86118432

TRADEMARK OFFICIAL GAZETTE PUBLICATION CONFIRMATION

U.S. Serial Number:   86-118,432
Mark:   POTENSHAA(STANDARD CHARACTER MARK)
International Class(es):   003
Owner:  The Trustees of The Walrad Trust
Docket/Reference Number:  

The mark identified above has been published in the Trademark Official Gazette (TMOG) on Dec 31, 2013.

To View the Mark in the Next Generation TMOG (eOG):

      Click on the following link or paste the URL into an internet browser:  http://tmog.uspto.gov/#date=2013-12-
31&serial=86118432 

To View the Mark in the Legacy format TMOG:

     1. Click on the following link or paste the URL into an internet browser:
http://www.uspto.gov/web/trademarks/tmog/20131231_OG.pdf#page=00000341 . 

     2. Locate your mark on the displayed page.

If the TMOG PDF file does not open to the page containing your mark (you must have an Adobe Reader installed on your
workstation), click on the following link or paste the URL into an internet browser to review the Frequently Asked Questions
about the Trademark Official Gazette: http://www.uspto.gov/trademarks/resources/tm_og_faqs.jsp.

On the publication date or shortly thereafter, the applicant should carefully review the information that appears in the TMOG for
accuracy.  If any information is incorrect due to USPTO error, the applicant should immediately email the requested correction
to TMPostPubQuery@uspto.gov.  For applicant corrections or amendments after publication, please file a post publication
amendment using the form available at http://teasroa.uspto.gov/ppa/.  For general information about this notice, please contact
the Trademark Assistance Center at 1-800-786-9199.

Significance of Publication for Opposition:

Any party who believes it will be damaged by the registration of the mark may file a notice of opposition (or extension of time
therefor) with the Trademark Trial and Appeal Board.  If no party files an opposition or extension request within thirty (30) days
after the publication date, then eleven (11) weeks after the publication date a certificate of registration should issue.

To view this notice and other documents for this application on-line, go to http://tsdr.uspto.gov/search.action?sn=86118432.
 NOTE: This notice will only become available on-line the next business day after receipt of this e-mail.

http://tmog.uspto.gov/#date=2013-12-31&serial=86118432
http://tmog.uspto.gov/#date=2013-12-31&serial=86118432
http://www.uspto.gov/web/trademarks/tmog/20131231_OG.pdf#page=00000341.
http://www.uspto.gov/trademarks/resources/tm_og_faqs.jsp
mailto:TMPostPubQuery@uspto.gov
http://teasroa.uspto.gov/ppa/
http://tsdr.uspto.gov/search.action?sn=86118432


 

 

 

 

 

EXHIBIT D EXHIBIT D



Dictionary Better writing World of words Puzzles and games

Definition of next in English

next

Syllabification: (next)

Pronunciation: /nekst/

Translate next | into French | into German | into Italian | into Spanish

adjective

(of a day of the week) nearest (or the nearest but one) after the

present:

[postpositive]:

(of an event or occasion) occurring directly in time after the

present or most recent one, without anything of the same kind

intervening:

adverb

[with superlative] following in the specified order:

noun

preposition

archaic

    |  Cite

More results for next

in the same or next breath US. Eng

next to US. Eng

what next US. Eng

next best US. Eng

next door US. Eng

next in line US. Eng

Result list for next

Word of the day

infographic

/ ˌinfōˈgrafik  /

noun

a visual image such as a chart used to

represent information …

See full definition »

Dictionary Language resources

US English

1 (of a time or season) coming immediately after the time of writing or

speaking:

we’ll go next year

next week’s parade

not this Wednesday, next Wednesday

on Monday next

the next election

next time I’ll bring a hat

2 coming immediately after the present one in order, rank, or space:

the woman in the next room

the next chapter

building materials were next in importance

on the first or soonest occasion after the present; immediately

afterward:

wondering what would happen next

next, I heard the sound of voices

Joe was the next oldest after Martin

the next person or thing:

one moment he wasn’t there, the next he was

the week after next

next to:

Help    Log in or Subscribe

next: definition of next in Oxford dictionary - American English (US) http://www.oxforddictionaries.com/us/definition/american_english/next?...

1 of 3 1/6/2014 3:46 PM



Phrases

next in line

immediately below the present holder of a position in order of

succession:

he is next in line to the throne

next to

the next world

(according to some religious beliefs) the place where one goes after

death.

what next

an expression of surprise or amazement.

Origin:

Old English nēhsta 'nearest', superlative of nēah 'nigh'; compare with

Dutch naast and German nächste

next in other Oxford dictionaries

Definition of next in the British & World English dictionary

Reference to next in Language Resources

Onto or on to?

‘Onto’ or ‘on to’?

Prepositions

Doublets

Phrases

What is the origin of the word 'quiz'?

next, nearby words in English

Newtonian mechanics

Newtonian telescope

Newyorican

NEX

NEXRAD

next

next best

next door

next door to

next in line

he plodded along next him

1 in or into a position immediately to one side of; beside:

we sat next to each other

2 following in order or importance:

next to buying a whole new wardrobe, nothing lifts the spirits

quite like a new hairdo!

3 almost:

Charles knew next to nothing about farming

4 in comparison with:

next to her I felt like a fraud

next: definition of next in Oxford dictionary - American English (US) http://www.oxforddictionaries.com/us/definition/american_english/next?...

2 of 3 1/6/2014 3:46 PM



next of kin
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EXHIBIT E EXHIBIT E



Dictionary Better writing World of words Puzzles and games

Definition of generation in
English

generation

Syllabification: (gen·er·a·tion)

Pronunciation: /ˌjenəˈrāSHən/

Translate generation | into French | into German | into Italian | into

Spanish

noun

the average period, generally considered to be about thirty

years, during which children are born and grow up, become

adults, and begin to have children of their own.

a set of members of a family regarded as a single step or stage

in descent:

[as modifier, in combination]:

a single stage in the development of a type of product:

the propagation of living organisms; procreation.

Derivatives

generational

Pronunciation: /-SHənl/

adjective

generationally

Pronunciation: /-SHənl-ē/

adverb

Origin:

Middle English: via Old French from Latin generatio(n-), from the verb

generare (see GENERATE)

generation in other Oxford dictionaries

    |  Cite

More results for generation

Generation X US. Eng

Generation Y US. Eng

me generation US. Eng

beat generation US. Eng

generation gap US. Eng

Generation Xer US. Eng

Result list for generation

Word of the day

infographic

/ ˌinfōˈgrafik  /

noun

a visual image such as a chart used to

represent information …

See full definition »

Dictionary Language resources

US English

1 all of the people born and living at about the same time, regarded

collectively:

one of his generation’s finest songwriters

a third-generation Canadian

a new generation of rear-engined sports cars

2 the production of something:

methods of electricity generation

the generation of wealth

Help    Log in or Subscribe

generation: definition of generation in Oxford dictionary - American Engli... http://www.oxforddictionaries.com/us/definition/american_english/genera...
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Definition of generation in the British & World English dictionary

Reference to generation in Language
Resources

Phrase, Fable, and Allusion

Was the first computer ‘bug’ a real insect?

generation, nearby words in English

generalize

generalized anxiety disorder

generally

generalship

generate

generation

generation gap

Generation X

Generation Xer

Generation Y

Generation Yer
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       IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of trademark application Serial No. 85193003  

For the mark: THE NEXT GENERATION RESVERATROL 

Published in the Official Gazette on August 23, 2011 

 

------------------------------------x 

BIOTIVIA, LLC      Opposition No.: 91202162 

 Opposer 

 

v. 

 

CHROMADEX, INC. 

 Applicant 

------------------------------------x 

 

 

 

DECLARATION OF JAMES BETZ IN SUPPORT OF OPPOSER’S MOTION FOR 

SUMMARY JUDGMENT 

 

 

1. I, James Betz, am a resident of Verona, Italy, over twenty-one years of age, and I 

have knowledge of all of the facts contained in this declaration and, if called as a 

witness, I could and would competently testify to all of said facts.  

 

2. I am the President and Managing Director of Biotivia, LLC, a company that 

formulates and manufactures high potency dietary supplements and cosmetics for 

the medical, consumer, and functional food markets.  Biotivia employs a diverse 

staff of biochemists, research scientists, and physicians whose responsibilities 

include investigation of the properties of stilbene compounds, with a special focus 

on Resveratrol, the analogs of Resveratrol, and Pterostilbene.  Biotivia was 
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chosen by the U.S. Pharmacopeial Convention to create the worldwide standard 

monograph for Resveratrol.  No such monograph yet exists for Pterostilbene. 

 

3. I am an expert in the field of stilbenes and the medical and functional food 

properties of the stilbene molecules, which includes Pterostilbene. I have worked 

for 20 years in the field of nutraceuticals, and I designed the first high potency 

(<150mg) Pterostilbene dietary supplement. I am assisted by a staff of full time 

and contract expert scientists and physicians. I regularly present papers at 

scientific conferences and symposiums composed of other scientists and 

physicians whose primary interest is the stilbene group of molecules and their 

application to human health and disease prevention and treatment.  As a peer 

reviewer for a major scientific journal, I am a recognized expert in this field. The 

most recent paper I presented was before the 2012 World Resveratrol Conference 

in Leicester, UK.  I was invited to the China Health Conference in Dalian in early 

October to present a paper on the health and medical applications of the stilbene 

molecules, specifically Resveratrol and Pterostilbene. I was one of approximately 

25 scientists to be invited to the World Resveratrol conference in Tokyo hosted by 

the University of Denmark.  I recently coauthored a paper titled “Resveratrol for 

the Management of Diabetes” that will be submitted to a major European 

Endocrinology journal. I am regularly consulted by other scientists and physicians 

and have provided assistance to numerous medical school and scientific 

researchers investigating the properties of the stilbene molecules, principally 

Resveratol and its analogs.  The most recent example was an invitation to write a 
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scientific review of a study done by a multi-national raw materials manufacturer 

on the effect of chronic administration of moderate dose Trans-resveratrol on the 

process of lipogenesis in human male subjects.  My review was published on the 

Nutraceutical Ingredients web site, an authoritative news and information source 

for the industry, on 24 October, 2013.  I am also on the review panel for a major 

New York based scientific journal. 

 

4. I have personally conducted, participated in, and/or overseen the development of 

Biotivia’s pterostilbene products as both a primary designer and head of a group 

of three scientists and one physician. 

 

5. Pterostilbene is a compound that is closely chemically related to resveratrol but 

has certain advantages over resveratrol, including higher bioavailability in certain 

cellular environments and conditions.  Specifically, Pterostilbene is a double-

methylated version of resveratrol exhibiting a generally higher bio-availability as 

it is more easily transported into cells and more resistant to degradation and 

elimination.  The vast majority of the studies done by medical schools and 

scientific researchers relates to Resveratrol, but a review of the limited evidence 

presently in the public domain suggests that Pterostilbene is an advancement over 

Resveratrol vis-à-vis this molecule’s biological properties. 

 

6. It is my understanding that pterostilbene is commonly described as the next stage 

of development of resveratrol, or similarly.  Words like “next generation of 
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resveratrol” and “next level of resveratrol” have been, and are, used to describe 

pterostilbene in general, and not any particular brand of pterostilbene, by 

researchers and dietary supplement sellers.  The phrase “next generation” is 

relatively commonly used to describe related nutraceutical compounds, whose 

individual properties may regulate or modulate a common array of biological and 

biochemical processes at varying levels, intensities, and dosages.  It is by no 

means a unique or proprietary term within the context of dietary supplements or 

pharmaceutical compounds.  

 

7. It is my opinion that, in many ways, pterostilbene is the next generation of 

resveratrol.  For example, its anti-cancer effects are similar to, but more potent 

than, resveratrol’s.  It appears to possess superior cognitive and short term 

memory enhancement properties, and is more bioavailable than Resveratrol.  It is 

also relatively new as a dietary supplement ingredient, being first introduced 

several years after the first Resveratrol supplement, since the ability to process 

and package it in an affordable and shelf-stable manner has only recently been 

developed.  Therefore, pterostilbene is also the next generation resveratrol in the 

sense of it being newer than and closely chemically related to resveratrol.  It could 

also be considered as a next generation Resveratrol due to the fact that one of its 

metabolites is actually Resveratrol. It might also be regarded as the next 

generation of Resveratrol by virtue of its ranking within the stilbene group of 

phytoalexins given its higher potency than Resveratrol vis-à-vis certain of its 

biochemical properties.   Furthermore, it is the next generation in that it is 
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produced by a fermentation process, whereas most Resveratrol is produced as a 

concentrated extract of the Polygonum cuspidatum, or Polygonum multiflorum 

plant.  

 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  

Executed on January 1st, 2014 

 

James Betz, President & Managing Dir. Biotivia, LLC 
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CERTIFICATE OF TRANSMITTAL 

 

 This is to certify that a true copy of the foregoing DECLARATION OF JAMES 

BETZ IN SUPPORT OF OPPOSER’S MOTION FOR SUMMARY JUDGMENT, is 

being filed electronically with the T.T.A.B. via ESTTA on this day, January 24, 2014. 

 

_  
 CHANDLER & SHECHET, LLP 

 Aaron Shechet 

 Counsel for Opposer, 

 BIOTIVIA, LLC 

 

 1844 Bagley Ave.,  

 Los Angeles, CA 90035 

 (310) 339-1354 

 

CERTIFICATE OF SERVICE (37 C.F.R. §§ 2.101, 2.119) 

 

I, AARON SHECHET, Attorney of Record for Opposer, Biotivia, LLC, hereby certify 

that a true and correct copy of the foregoing DECLARATION OF JAMES BETZ IN 

SUPPORT OF OPPOSER’S MOTION FOR SUMMARY JUDGMENT, was served 

by: 

1. transmission by Certified first class mail service of the United States Postal 

Service, 
on the attorney of record for the opposed application, at the correspondence address of 

record in the USPTO for said person as of the date of service, as set forth below: 

 

JOSEPH T. NABOR  

FITCH EVEN TABIN & FLANNERY  

120 S LASALLE ST STE 1600  

CHICAGO, IL 60603-3590 

 

 

Date of Mailing:  January 24, 2014 

 

_  

Aaron Shechet 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of trademark application Serial No. 85193003  

For the mark: THE NEXT GENERATION RESVERATROL 

Published in the Official Gazette on August 23, 2011 

 

------------------------------------x 

BIOTIVIA, LLC      Opposition No.: 91202162 

 Opposer 

 

v. 

 

CHROMADEX, INC. 

 Applicant 

------------------------------------x 

 

DECLARATION OF AARON SHECHET IN SUPPORT OF OPPOSER’S 

MOTION FOR SUMMARY JUDGMENT 

I, AARON SHECHET, hereby declare and state as follows under penalty of perjury 

pursuant to 28 U.S.C. § 1746: 

 

1. I am a partner in the law firm of Chandler & Shechet, LLP, counsel of 

record in this matter for Opposer Biotivia, LLC (“Biotivia”).   

2. On August 30, 2011 Applicant Chromadex, Inc. (“Chromadex”) filed a 

first amended complaint in its civil lawsuit in the United States District Court for the 

Central District of California case number 8:11-CV11-01273 CJC (MLGx), partly based 

on Biotivia’s use of phrases such as “taking resveratrol to the next level” (the “Civil 

Action.”)  A copy of Chromadex’s first amended complaint was previously filed by 
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Applicant on March 26, 2012 as an exhibit to its Motion to Suspend this proceeding.  

(See Dkt.
1
 5.) 

3. On January 23, 2012, Biotivia made its initial disclosures in the 

proceeding, pursuant to Trademark Rule 2.120 and FRCP 26(a).  A true and correct copy 

of the initial disclosures is attached hereto as Exhibit 19.  True and correct copies of the 

documents included as part of the initial disclosures are attached hereto as Exhibits 1-18.  

These documents were printed by me from various websites and then copied and 

scanned.  Physical copies were mailed as part of the initial disclosures.  In making its 

initial disclosures, Biotivia also produced a DVD that included a number of 

electronically-stored documents, as well as a video presentation.  True and correct copies 

of some of the electronically-stored documents are attached hereto as Exhibits 20-25.  

Exhibits 20-25 are all publicly-available documents that I downloaded from various 

websites.  Specifically, with regard to Exhibits 1-30, attached hereto: 

a. Exhibit 1 is a Chromadex press release dated June 13, 2011 that I 

printed on January 20, 2012 from the website denoted on the 

exhibit.  As of October 10, 2013, the same press release can still be 

found at: http://www.ibtimes.com/chromadex-corp-cdxc-launch-

bluscience-line-supplement-products-major-retailer-gnc-

nationwide-july 

b. Exhibit 2 consists of printouts of Chromadex-owned websites as 

denoted on the exhibit.  I printed these pages on January 20, 2012. 

c. Exhibit 3 is the definition of the phrase “Next Generation” as 

provided by dictionary.com, as denoted on the exhibit.  I printed 

                                                 
1
 For purposes herein, “Dkt.” stands for “Docket Entry.” 
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this page on January 20, 2012.  As of October 10, 2013, 

dictionary.com still has a definition available at: 

http://dictionary.reference.com/browse/next-generation.  The 

definition provided on October 10, 2013 is: 

”pertaining to the next generation in a family; also,pertaining to the

 next stage of development or 

version of a product, service, or technology.” 

d. Exhibit 4 is the Wikipedia.org entry for “pterostilbene,” as denoted 

on the exhibit.  I printed this page on January 20, 2012.  As of 

October 10, 2013, there is still an entry for “pterostilbene” that is 

substantially the same, if not identical. 

e. Exhibit 5 is a Douglas Labs announcement about its new 

pterostilbene supplement, dated December 8, 2010.  I printed this 

page on January 20, 2012 from the website denoted on the exhibit.  

The announcement describes pterostilbene as “a superior form of 

resveratrol.” 

f. Exhibit 6 is a Great Forest Biomedical Ltd. description of 

pterostilbene in which it describes the use of pterostilbene as “next 

generation of resveratrol, anti-oxidant and anti-inflammatory 

agent.”  I printed this page on January 20, 2012 from the website 

denoted on the exhibit. 

g. Exhibit 7 is an Alcrea article about pterostilbene dated September 

15, 2011, in which the headline reads “Ingredient Spotlight: 
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Pterostilbene, Next Generation Resveratrol.”  I printed this page on 

January 20, 2012 from the website denoted on the exhibit.  As of 

October 10, 2013, this website is still available at: 

http://www.alcrea-health.com/blog/?p=70. 

h. Exhibit 8 is a Natural News article dated December 4, 2009 that 

explains the relationship between resveratrol and pterostilbene.  It 

also touted the potential benefits of pterostilbene.  I printed this 

page on January 20, 2012 from the website denoted on the exhibit. 

i. Exhibit 9 is a page from whomovedmycheesecake.com dated April 

18, 2011.  I printed this page on January 20, 2012 from the website 

denoted on the exhibit. 

j. Exhibit 10 is another page from the Great Forest Biomedical Ltd. 

website about pterostilbene.  I printed this page on January 20, 

2012 from the website denoted on the exhibit. 

k. Exhibit 11 is a printout from Restorehc.com about a pterostilbene 

product called “Resveratrol-M.”  I printed this page on January 20, 

2012 from the website denoted on the exhibit.  As of October 10, 

2013, this product is still available at:  

http://www.restorehc.com/product/resveratrol-m.  The product 

description still states that “Pterostilbene is considered the next 

generation of resveratrol.” 

l. Exhibit 12 is a printout of the .pdf “Data Sheet” provided for 

“Resveratrol-M.”  It is available under the link “View Data Sheet” 
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that shows on Exhibit 11.  I printed this at the same time as Exhibit 

11.  As of October 10, 2013, it is still available for reading and/or 

downloading at 

http://www.restorehc.com/sites/default/files/uploaded-

images/cardio-resveratrol-m_0.pdf.  Exhibit 12, and the document 

still available as of October 10, 2013, states “Pterostilbene, a 

methylated form of resveratrol is considered the next 

generation of resveratrol.” 

m. Exhibit 13 is an article from wholehealth.com about resveratrol 

and pterostilbene, dated December 5, 2011.  I printed this page on 

January 20, 2012 from the website denoted on the exhibit. 

n. Exhibit 14 is a blog entry posted on the Life Extension blog about 

pterostilbene.  I printed this page on January 20, 2012 from the 

website denoted on the exhibit. 

o. Exhibit 15 is a nutripharma entry for “pterostilbene,” in which it 

states “Pterostilbene, a structural analog of resveratrol, is called 

the next generation of resveratrol.”  (Emphasis in original). I 

printed this page on January 20, 2012 from the website denoted on 

the exhibit.  As of October 10, 2013, it is still available with the 

same description of pterostilbene at http://nutripharma.net/herb-

pe/1503-Pterostilbene.html 

p. Exhibit 16 is a printout of Chromadex “enews” articles.  One of 

them has the heading “Pterostilbene – The Next Generation 
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Resveratrol.”  I printed this page on January 20, 2012 from the 

website denoted on the exhibit. 

q. Exhibit 17 is a printout of the Medicinal Nutraceutics pterostilbene 

product from iherb.com, which lists as the description “the next 

generation resveratrol.”  I printed this page on January 20, 2012 

from the website denoted on the exhibit. 

r. Exhibit 18 is a printout from a pteropure.com website listing the 

supplements that contain pTeropure pterostilbene.  I printed this 

page on January 20, 2012 from the website denoted on the exhibit. 

s. Exhibit 19 are Opposer’s initial disclosures. 

t. Exhibit 20 is a true and correct copy of Chromadex’s corporate 

presentation dated September 8, 2011.  This was downloaded as a 

.pdf and produced electronically as part of Opposer’s initial 

disclosures. 

u. Exhibit 21 is a true and correct copy of a Douglas Laboratories 

electronic “product data” sheet about its pterostilbene product in 

which it states “Pterostilbene, a methylated form of resveratrol is 

considered the next generation of resveratrol.”  (Emphasis in 

original.)  This was downloaded as a .pdf and produced 

electronically as part of Opposer’s initial disclosures.  As of 

October 10, 2013, this is still available at: 

http://www.douglaslabs.com/pdf/pds/200901.pdf  
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v. Exhibit 22 is a true and correct copy of a Chromadex brochure 

about pTeropure pterostilbene.  This was downloaded as a .pdf and 

produced electronically as part of Opposer’s initial disclosures. 

w. Exhibit 23 is a true and correct copy of a Chromadex presentation 

about pTeropure pterostilbene.  This was downloaded as a .pdf and 

produced electronically as part of Opposer’s initial disclosures. 

x. Exhibit 24 is a true and correct copy of a Chromadex brochure 

about pTeropure pterostilbene in which it states “Pterostilbene 

is...The Next Generation Resveratrol.”  This was downloaded as a 

.pdf and produced electronically as part of Opposer’s initial 

disclosures.  Its URL was 

https://www.chromadex.com/wpresources/Upload/Article/pTeroPu

re_pterostilbene_Brochure.pdf.  As of October 10, 2013, a similar 

brochure can be found at that URL, although the contents of the 

brochure found at that URL on October 10, 2013 vary from the 

document I saved previously. 

y. Exhibit 25 is a true and correct copy of the data sheet for the 

Medicinal Nutraceutics pterostilbene product. This was 

downloaded as a .pdf and produced electronically as part of 

Opposer’s initial disclosures. 

z. Exhibit 26 is a true and correct copy of Opposer’s Request for 

Admission, Set One (along with its exhibits, labeled Exhibits 1-19 
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in the Request for Admission) propounded on Applicant in this 

proceeding. 

aa. Exhibit 27 is a true and correct copy of Applicant’s Responses to 

Opposer’s Requests for Admission, Set One. 

bb. Exhibit 28 is a true and correct copy of the USPTO “Trademark 

Official Gazette Publication Confirmation” for the trademark 

“POTENSHAA,” in which the USPTO describes the new-style 

Trademark Official Gazette as “the Next Generation TMOG 

(eOG).”  In looking at the publication confirmation for marks that 

have recently been published, it appears that the USPTO uses the 

language “the Next Generation TMOG (eOG)” in all recent 

publication confirmations to indicate that the new-style Official 

Gazette is the next stage of development or version of its product, 

service, or technology. 

cc. Exhibit 29 is a true and correct copy of the Oxford dictionary 

definition of the word “next.” 

dd. Exhibit 30 is a true and correct copy of the Oxford dictionary 

definition of the word “generation.” 

I declare under penalty of perjury that the foregoing is true and correct.  Executed 

in Los Angeles, California. 

Executed on:  January 22, 2014 

         

  
Aaron Shechet 
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CERTIFICATE OF TRANSMITTAL 

 

 This is to certify that a true copy of the foregoing DECLARATION OF AARON 

SHECHET IN SUPPORT OF OPPOSER’S MOTION FOR SUMMARY 

JUDGMENT, along with all Exhibits thereto, is being filed electronically with the T.T.A.B. 

via ESTTA on this day, January 24, 2014. 

 

_  
 CHANDLER & SHECHET, LLP 

 Aaron Shechet 

 Counsel for Opposer, 

 BIOTIVIA, LLC 

 

 1844 Bagley Ave.,  

 Los Angeles, CA 90035 

 (310) 339-1354 

 

CERTIFICATE OF SERVICE (37 C.F.R. §§ 2.101, 2.119) 

 

I, AARON SHECHET, Attorney of Record for Opposer, Biotivia, LLC, hereby certify 

that a true and correct copy of the foregoing DECLARATION OF AARON SHECHET 

IN SUPPORT OF OPPOSER’S MOTION FOR SUMMARY JUDGMENT, along 

with all Exhibits thereto, was served by: 

1. transmission by Certified first class mail service of the United States Postal 

Service, 
on the attorney of record for the opposed application, at the correspondence address of 

record in the USPTO for said person as of the date of service, as set forth below: 

 

JOSEPH T. NABOR  

FITCH EVEN TABIN & FLANNERY  

120 S LASALLE ST STE 1600  

CHICAGO, IL 60603-3590 

 

 

Date of Mailing:  January 24, 2014 

 

_  

Aaron Shechet 

 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of trademark application Serial No. 85193003  

For the mark: THE NEXT GENERATION RESVERATROL 

Published in the Official Gazette on August 23, 2011 

 

------------------------------------x 

BIOTIVIA, LLC      Opposition No.: 91202162 

 Opposer 

 

v. 

 

CHROMADEX, INC. 

 Applicant 

------------------------------------x 

 

 

TABLE OF EXHIBITS TO DECLARATION OF AARON SHECHET IN 

SUPPORT OF OPPOSER’S MOTION FOR SUMMARY JUDGMENT 

 

Exhibit Description 

  

1.  Chromadex press release re: “Bluscience” 

featuring “the next generation resveratrol.” 

 

2.  Pages from Chromadex website. 

 

3.  Dictionary definition of “next generation.” 

 

4.  Wikipedia article on Pterostilbene. 

 

5.  Douglas Laboratories article about 

Pterostilbene Supreme product. 

 

6.  Great Forest website describing 

pterostilbene. 

 

7.  Alcrea article about pterostilbene. 

 

8.  Natural News article about pterostilbene. 

 

9.  “whomovedmycheesecake” article about 

pterostilbene. 

 

10.  Great Forest website describing 



pterostilbene (2). 

 

11.  Resveratrol-M pterostilbene product and 

description. 

 

12.  Resveratrol-M pterostilbene product 

brochure. 

 

13.  Wholehealth.com article about resveratrol 

and pterostilbene. 

 

14.  Life Extension article about pterostilbene. 

 

15.  Nutripharma description about 

pterostilbene. 

 

16.  Chromadex eNews articles. 

 

17.  Medicinal Neutraceutics pterostilbene 

product for sale on iHerb.com featuring 

“the next generation resveratrol.” 

 

18.  Chromadex (pteropure.com) list of 

products that include pTeroPure. 

 

19.  Initial Disclosures of Opposer. 

 

20.  Chromadex Corporate Presentation. 

 

21.  Douglas Laboratories Pterostilbene 

Supreme brochure. 

 

22.  Chromadex pTeroPure brochure. 

 

23.  Chromadex pTeroPure presentation. 

 

24.  Chromadex pTeroPure brochure (2). 

 

25.  Medicinal Nutraceutics pterostilbene 

product brochure. 

 

26.  Opposer’s Requests for Admissions, Set 

One (with Exhibits). 

 

27.  Applicant’s Responses to Opposer 

Biotivia’s Requests for Admission, Set 



One. 

28.  USPTO “Trademark Official Gazette 

Publication Confirmation” for the 

trademark “POTENSHAA.” 

29.  Oxford dictionary website definition of 

“Next.” 

30.  Oxford dictionary website definition of 

“Generation.” 
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f2Df12 Print Article - |BTlMES.com: International Business News. Financial News.

Montiay. June 13, 2011 11:42 AM EDT

ChromaDex Corp. (CDXC) to Launch BluScience

Line of Supplement Products Via Major Retailer

GNC Nationwide this July

By Qualitystooks

ChromaDex{3orp.. the estabiisheo provider oftoti-quality ingredients and

solutions as a natural products suoplierto a variety ofindustries‘ reported the

launch of its new E3luSciem:e clietarysupplement tine today.

Biuscienee products Will feature the next generation resveratrol. pterostiltzene ta

polypiienot naturatiyooctirrihg in btueherries), in the form ofthe Clompanys

proprietariiyrefinecl naturai. identical form oftranspterostiliaerie, pTe:'oPureiE?.i_

E3luSi:ieni:e is scheduled to hit shelves nationwitle at major nutraceutieat and

supplements retailer GNC this Juiy, in €;on_jurxct':on with a simultaneous web rolt
outvia GNC.oom.

The ultra purified form oithe naturallyoccurring pterostilbene found in pTeroPure

is vastiysuperior to resveratroi, offering signifioantlyeitlzamzed oral bioavaitability

and pro§oi1get‘i overail duration in the body, meaning that it wiil be absorbed

"setter bytissues and have a longewastirig e§feot.

The Btuscientxe famiiyof products will feature a vairietyof ;3”i"eroPure~t3ased

offerings:

- HeartE3lu -» fortified with blueberry extract and phytostemls. engineered

speoifiosllyto maintain a healthy heart

- Eternalfllu ameliorates oxiciative stress and is packet! with anti—oxidants

- TrirTlBlL}t‘- parked with vitamins, rnirierals and jojoba tor rr1a>dmum ntetaboliu

suppofl

~ Blu.'ZGo — is a melt super—oE1arged with caffeine for energy boosting goodness

VP of Nlershandising at (ENC, Ted Deitrick. haiied the novel pTeroPure—based

lineup of products that BtuSc:ierir:e oorisists ofand was cleerlypleased that GNC

woutd be making them avaitable in stores this Juiy, adding thatthe products are

ideai for maintaining GNC‘s reputation for having a serious sommitmentto
health.

PresidentofCDXCi William Soengier, salted the launch otBluSoience a major

milestone. both forthe Company as a whole and for the advancement of

pTeroPure‘s wmrriercialization objectives. Spehgter cheered GNC as the perfect

piece to get the kind ol’e><posure the produstiioe demands and remarked that it

was quite auspicious for CDXC‘s first nationai consumer launch.

Spengler cited the massive target market in the US for BiueSc:ien:;e, consisting

ofover halfthe population. who see vitamins and nutrient supplements as goertot

an everyday healtiwylifestyie.

.-wwibtimes.comlartlservices/print.php?arlio|eid=161931
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ChromaDex — About ChrormDex https://chromadex.com/AboubUs/About-Chro1mDex.htInl

My Cart (0 Item} Raqumlt Qmte (0 item) Register Logiri

Search our Products. Services. Ingredients and Literature

INVESTOR
ABOUT us FRODUCTS SERVICES INGREDIENTS LITERATURE NEWSIEVEMTS CONTACT USRELATIONS

  About Us

About Ch rornaDex

About Chro n1aDexLOCBUOFIS

Board of Directors ChromaDex® is an Innovative natural products company that provides proprietary, science—based
sofutions and ingredients to the dretary suppiement, food & beverage, cosmetic, and pharmace uticai industries.

Board of Advisors

Managemem Team In particular, ChromaDex®
- Develops 8: markets phytochemical and botanical reference standards 81 materiais
- Develops B: markets novel & natural products that have a positive Impact on health
a Brings safety 8: quality to the market with specialized services and scientific rigor

Careers

international

ChromaDex® was established in 1999 in response to growing demand for natural product reference standards,
materials, and services. This growth has oontinued with increasing consumer and government demand for
quality assurance methods across the spectrum of consumer—focused products.

Today, ChromaDex® continues It's leadership in the reference standards & services business wtth a customer-
centric approach supported by scientific rigor. Its expertise in this market gives it a unique foundation for
combining the power of nature with the science of health to develop 3: market natural & novel ingredients.

ChromaDex® is puh|icly—traded company (Q'[@,E}_:CD)§_(_:§).

Privacy Policy Terms of Use International Contact Us Site Map Copyright Kit 2011 ChromaDex, Inc.

1 of] l/'20/2()l2 12:57 PM



C11romaDcx — pTeroPure https:i'/chr01nadcx.c01w' ingredients/pTeroPure.himl

My CaIt(0t'tei1'i) Request Quote (0 item) Register Lngin
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About Ch romaDex

Ingredients p.re|_opu|_e
pTeroPure

;:gTer¢;l3i..§§Anthopure Technology
pTeroPure Pterostilbene was founded as a high—quality brand of ChromaDex® as a result of its exclusive

Anthocyanins worldwide patent rights for pterostilbene based on the technology lloensed from the University of Mississippi
and the USDA. Like resveratrol, pterostllberie (tero-5TiLL—bean) belongs to a class of compounds called

Rec"-'e5t F°”“ phytoalexlns, which are naturally produced by plants when under attack by pathogens such as bacteria or fungi.
Pterostilbene and resveratrol have very similar pharmacoioglc properties, however pterostllbene has several
key advantages over resveratroi. Pterostilbene is one of several stilbenes found in certain berries (e.g.,
blueberries, cranberries, sparkleberries, lingonberrles, and grapes), thus, consumption of these small fruits
may help improve health.

pTeroPure is a nature identical form of transpterostllbene. Pterostilbene is the next generation of resveratrol
as it a methylated resveratrol analog naturally found in berries with superior biological activity, better oral
bioavailability, and rnetabolizes more slowly in the body, allowing more time for its antioxidant activities to act.
Please contact your ChromaDex® representative today for pricing or to receive a sample.

Visit the pTeroPure web__site_

HM ChromaDex® pTe_r9i7__u__i'_e_ Pterostilbene Brochure

 

Privacy Policy Terms of Use International Contact Us Site Map Copyright I'<§- 2011 ChromaDex, Inc.
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Pterostiibene — Overview

Pterostilbene - pronounced [tero-still-bean]

- Is a polyphenol that occurs naturally in blueberries
- Is a phytoaiexin, acting as the b|ueberry’s defense system
- Has been used for thousands of years in Indian Ayurvedic medicine as a "blood tonic"
- ls supported by scientific research - “The more we study Pferosriibene, the more we see its huge potential in the

human health field. " Dr. Agnes Rimando‘ USDA — ARS
- Has the following significant advantages over resveratrol (also a phyfoafexin but found in grapes):

.. ., 1 . , Much improved bio-avaiiability 70-90% versus 20-30%)

FAQS _ ' v Much longer presence in the body (105 minutes versus 14 minutes)_ ' Greater oral absorption
Greater metabolic stability

Request Ktwmie
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Pterostjlbene Product Literature<meta name="ke}nvords" c0rItent="pt... 1:11p://www.p1cropure.com/ptcro/pliteraturc.h1ml

Wt .%,
§:§TeF0 §"‘” :3 § ‘K53 9?
 

Pterostilbene » Literature

Brochure

' 379?? 97C!’0?!-Ff¢? Pteiostiibene‘ The Science Behind the Next Generation Res‘-mratrol Létserattare Review

TN kiwtt - PDF of F?ev:ew
- PDF of Abstracis
- Link to Rabmed

iezgmm Sample
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pTcroPurc Request htlp://www.pIcropum.com/LitReq/index.aspx'?T=l

&

Followusl 
fioroettihonl . C.‘l:!til"t::¢:-I'll: ' 3: 3' Seorch 

To receive product infomnation, please complete the form. You will immediately be sent an
email containing the download link.

Please select the items you would like to receive:

Pterostilbene Abstract Summaries

a°‘3'”*"“”’° Pterostilbene Literature References

‘ Cholesterol White PaperRequest Sample 
l l pTeroPure: The Next Generation Resveratrol Presentation

Contact Inform ation:
First Name:

Last Name:

Com pany:

Address 1:

Address 2:

City:

State: “

Postal Code:

Country:

Phone:

Email:

More Information:

I am currently a pTeroPure customer.

- lwould like to receive pTeroPure Product Briefs.

~’ lwould like to have a pTeroPure Representative call me.

Comments:

l0f2 1.-'20/2(_)I2 1:06 PM
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_ ;Sand Request

pTeroPure rnaintains "opt-in" email policies and will never sell or rent your name to a third
party. Review our Privacy Policy
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Pterostilbene the Natural Blueberry Tram Resvcnrol Altcmalivc<mcl... llltp://ii-"WW.pteropurecom/Aboutfindcx.html
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About Us ~ pTeroPLsre®

pTeroPure was founded as a high-quality raw materials brand of ChromaDex as a resuit of its exclusive worldwide patent

 Vfi-§g'[;ugQ1:yg:Qfi.‘]'!'§.gffi 4 rights for pterostilbene based on the technology licensed from the University of Mississippi and the USDA. ChromaDex
~ -- -- promotes health and we|i~being through the discovery and development of nutraceutical ingredients ~ naturally ocurring
'fig‘R¢¢-mag figpggff ‘. molecules that can be integrated into dietary supplements. nutritional products and functional foods. In a consolidating

.. t ., ‘. industry, ChromaDex has established itself by combining scientific rigor to its products and services along with a strong
Abtw Cmmwafl‘ - customer centric business model ChrornaDex is a Life Sciences business that is publicly traded. (OTC stock symbol

cDxc:.oB)
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Pterostiibene — Why pTeroF’ure”-*?

pTeroPure will promote health and well-being through the discovery and development of nutraceutical ingredients - naturally
occurring molecules that can be integrated into dietary supplements, nutritional products and functional foods. Like
resveratrol, pterostilbene (tero—ST|LL-bean) belongs to a class of compounds called phytoalexins, which are naturally
produced by plants when under attack by pathogens such as bacteria or fungi. Pterostilbene and resveratrol have very
similar pharrracologic properties, however pterostilbene has several key advantages over resveratrol. Pterostilbene is one of
several stilbenes found in certain berries (erg, blueberries, cranberries. sparl<|eberries_ lingonberries. and grapes), thus,
consumption of these small fruits may help improve health.

pTeroPure is a nature identical form of trans-pterostilbene, Pterostilbene is the next generation of resveratrol:

- a methylated resveratrol analog naturally found in berries
- superior biological activity
- better oral bioavailabtlity
- rnetabolizes more slowly in the body, allowing more time for its antioxidant activities to act
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Pterostilbene — Science — Webénar

1 The presentation wilt focus on pterostilbene, a natural derivative of resveratrol found in small berries such as blueberries and
iflthy ptvsreru-o’? j grapes. Like resveratrol. pterostilbene functions as an antioxidant and an anti-aging agent and has been shown to help lower

‘ ~ 1- cholesterol and blood glucose levels. Unlike resveratrol‘ pterostilbene has greatly improved oral adsorption and metabolizes
more slowly in the body, allowing more time for its antioxidant activities to take place. The presentation will also explain the

. science behind pterostilbene's ability to lower cholesterol and how it acts to reduce oxidative stress and promote anti-aging.

uffiaiuff "The science behind the use ofpterostilbene as an alternative to resveratrol is sound, and with the advent of the first human
clinical study on pterostilbene that we are conducting in collaboration with the University of Mississippi, pterostilbene is
hereto stay." said Frank L. Jaksch Jr., cofounder and CEO of ChromaDex. "The science behind the use of pterostilbene as
an alternative to resveratrol is sound, and we anticipate pterostilbene to break in to the anti—inflammatory and painmanagement sectors as well."

Spec Shoots

FA-Gs

**?€ta«-as? Sornble Speakers include:

 
Agnes Rirnando, Ph.D., Research Chemist USDA, ARS University, MS

- Learn how pterostilbene functions as a neuroprotecting agent and thus acts as a potential cognitive functionenhancer.

- Discoverthe anti-oxidant potential of pterostilbene and how it acts to protect cells from oxidative stress

Dennis Feller, Ph.D. . Chair (retired) , Dept. of Pharmacology College of Pharmacy , University of Mississippi

- Learn about the role of pterostilbene as a PF’AR—a|pha agonist in the lowering of cholesterol

Jeremy Bartos, Ph.D., Ingredients Brand Manager, pTeroPure

- Graspthe similarities and differences between pterostilbene and resveratrol and why pterostilbene has a higher
biopote ntial and bioavaila bility than resveratrol

- Receive a brief overview of recently published science supporting the benefits of pterostilbene from heart health and
anti-aging to diabetes and cancer

The webinar is hosted by the American Council for Ivledicinaliy Active Ptants (ACMAP) lpTeroPure.

Webinar available now on demand, click here.
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Pterostilbene V Science -~ \fenc€orWoa'ks

Pterostilbene - The Next Generation Resveratrol

Pterostilbene is a relative of resveratrol naturally found in small fruits such as blueberries and cranberries. Like resveratrol, it
functions as an antioxidant and an anti-aging agent, improving mitochondrial function and protecting against metabolic
disease by activating SIRT1 and mimicking calorie restriction. Unlike resveratrol. pterostilbene has greatly improved oral

mamaym adsorption and metabolizes more slowly in the body, allowing more time for its antioxidant activities to take place.

- " ' ' " - , Since pterostilbene is aiso synergistic with resveratrol, addition of pterostilbene to existing resveratrol products may enhance
5§3*"° 5"W“*‘~‘ ' their efficacy. The pterostilbene products developed by pTeroPure are based on the technologies licensed from the USDA

' " " ' ‘ ‘ ‘ ' " ‘ ‘- ARS and the University of Mississippi.
FAQ:

. . Speaker: Jeremy Bartos, F’h.D., ingredient products manager, pTeroPure (a division of ChromaDex)
Request fitxmaio
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Pterostilbene — Science - Coinzoarisons with Resveratrol

I Pterostitbene and resveratrol have very similar pharmacologic properties. however Pterostilbene has several key advantages over
resveratrol. The main difference between Pterostilbene and resveratrol is structural; Pterostilbene contains two methoxy groups
and one hydroxyl group while resveratrol has three hydroxyl groups.

fipec Sheets

and:

. t-' ‘til; i 2 ‘it
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The two methoxy groups cause Pterostilbene to be more Iipophilic (oil-soluble) than resveratrol, which increases oral absorption

and gives it a higher potential for cellular uptake, while reducing the rate of elimination from the body. 1

Pterostilbene also has a much longer half life in the blood than resveratrol (105 minutes vs. 14 minutes-)2‘3, and has shown higher
bioactivity in methods to irrprove heart health and reduce the effects of oxidative slress.4’5 Pterostilbene and resveratrol are
synergistic however, with irrproved ability to protect against oxidative damage when taken togethers

Corn parisonss with Re sveratrol - Bioavailability

In the instance of stilbenoids, the key to bioactivity is bioavailability. During first pass through the body, the liver acts as a
gatekeeper, filtering out and metabolizing foreign compounds such as pollutants, pharmaceuticals and phytochemicals. By
"tagging" these compounds it renders them bio—inactive and marks them for elimination fromthe body. For stilbenes the liver will
glucuronidate or sulfate the compound by adding a tom of glucose or a sulfate group to any free hydroxyls on the structure.

Resveratrol has three places where it can be “tagged" while pterostilbene only has one. rrieaning that resveratrol is rapidly
cleaned out by the liver while pterostilbene is allowed to continue on in the blood stream and eventually localize in the areas of
need in the body. A recent paper has demonstrated that when administered orally, Pterostilbene shows 95% bioavailability while

resveratrol only has 20% bioavai|ability.1 Additionally. pterosti|bene‘s lower total body clearance rates and subsequent Vss value
(measuring apparent volume of distribution) suggest extensive tissue distribution. 1

Comparisons with Resveratrol - Hall—Life

Because ofthe extent of glucuronidation and sulfation of resveratrol by the liver, its half-life in the blood is ~14 minutes? With the
two methoxy groups, pterostilbene is more robust with a half-life of"-105 minutes, over 7'x longer than resveratro|.3 This means
that ifa product contains 100mg each of both pterostilbene and resveratrol, by the time you lost 50 mg of pterostilbene in the blood
you have already lost 99.25 mg of the resveratrol that you took at the same time! The graph below shows blood concentrations of

pterostilbene and resveratrol over a 24 hour time period, note that the scale is logarithmic.‘

10f.-1 1/20/2012 1:12 PM
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Comparisons with Resveratrol A Bioaciruazy

Due to the addition of the two methoxy groups. pterostilbene is more lipophilic (oil-soluble) than resveratrol. This allows
pterostilbene easier uptake through the cell's lipid bilayer and thus gives it a higher potential for cellular uptake. Several published
studies also refer to pterostilbene as having better bioactivity than resveralrol.

For example. it has been shown that unlike the resveratrol and related stllbenes piceatannol and trimelhoxyslilbene, pterostilbene
is a potent peroxisome proliferator activated receptor alpha (PPARII) agonist, lowering lipid levels in the blood stream to reduce

cholesterol levels at a higher rate than even pharmaceuticals such as ciprofibrate4
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In addition, plerostilbene is able to protect cells lrorn oxidative stress in vitro. while resveratrol is not.5
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Both resveratrol and pterostilbene have also been shown to exhibit beneficial effects in the control of atherosclerosis and heart
disease. however the structure! rnoctificalions lo resveralrol that are found in pterostilbene are needed to increase its bioavailability

while preserving the published beneficial activilies.1'3

Comparisons with Resveratrol - Syriorgisrn

Researchers have also shown that there are synergistic effects when resveratrol is combined with pterostilbene. For example, an
in vitro assay was set up to measure the ability of pterostilbene and resveratrol to protect human erythrocytes from damage

caused by an oxidative stressor.5 They showed that the combination of pterostilbene and resveratrol was better than the effect of
either corrpound alone. This synergistic effect was not seen between resveratrol and quercetin nor pterostilbene and quercetin. In
fact. quercetin with either compound was less effective than the conpounds on their own, demonstrating an antagonistic effect.
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next-generation  

Thesaurus Word Dynamo Quotes Reference Translator Spanish

Did you know: What does the "X" stand for in ii-ray?

next-generation
Main Entry: next-generation

Part of Speech: adj
Definition: pertaining to the next generation in a family;

also, pertaining to the next stage of
development or version of a product, service,
or technology

Example: Programmers are now developing
next-generation software.

Word Dynamo By Dictionary.com

Searching for next-generation?
How many words do you actuallyknow?

FIND our

Matching Quote

"The next geiieralioii of wmnen will
enter a world in which they are
pwceived to have inure oppurluriitics
for creating‘fii{fiI(irzg lives than
women have ever had before."

Dictionary.com‘s 21Sl:Cer1’mry Lexicon
Copyright© 20032012 Dictionary com‘ LLC
Cite Thi_s_§9urce

Next-generation is always a great word to know.
E
E
‘ so is uincunx. Do it mean:
§ q E5 —El1La|ieth Dclmlil

a fool or simpleton; ninny. ; MORE

an arrangement of five objects, as trees, in a square or
rectanle. one at each corner and one in the middle.
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Pterostilbene

From Wikipedia, the free encyclopedia

Pterostilbene is a stilbenoid chemically
related to resveratrol and is found in

blueberries and grapes. It belongs to the

group of phytoalexins. agents produced

by plants to fight infectionsm Based on
animal studies it is thought to exhibit

 ii

 
anti-cancer, anti-hypercholesterolemia, 3 T g _ M _y _ g M
anti—hypertn'glyeeridemia properties, as f IUPAC name

well as fight off and reverse cognitive §

decline. It is believed that the compound E 4‘le(‘-9'2"‘3~5'Dl‘T'°fl‘°‘3’T’l‘°"3'l)°”“”‘3'llph"“°l

also has anti—diabetie properties, but so

far very little has been studied on this

issue" 3'.5‘-Dimc1hoxy—-l—stilbenol
‘ 3.5—Di1ncll1-oxy-4'-l1ydroxy—r'€—slilbcne

Other names

C t t l T [Identifiers
on en S ECAS T537-42-8 *

- 2Animal studies - ?E.'°‘*l’¢."‘*.“.“. .§5?.3.'.7?l... . . .

- 2.1 Lowering ‘-Chc1nSpidcri4445042 -*‘
blood lipids and . .. ..

I 2.2 Diabetes f :Jmol—3D Elinage l (http://cheinapps.stolafedu E
u 2_ 3 Cggnjfive images E/_|'l110l/_]'I110l.php?l11OdCl=0%28ClCC%28CCl%J280C(%129ClE

decline E §%29%5CC%3DC%5Ce2cee%23o%29ee2%29C)
I 24 Possible . _ . .. . . .. . . . . .. .1

effects Inch]

I 3 Human Studies Properties

' 41“ “fnle iMoleeular lC](,H1(,O3
I 5 Toxicity =:forn1ula .

I 7 References §Molarmass §2J6.2‘96‘g/ntol

- 8 External links glaxaet mass §256.109944 ‘Z

_ _ _ _ _ _ _ _ _ _ _ _ _ _ i X (verify) (what is: J/X?) ii

1 Except where noted otherwise, data are given for materials in their

Pharmacokinetics S‘a“<1a'¥‘.SF%'F?<?~*.?§."..C.=1*?F.?‘$Pa?.... . IA
litfobox references

Pterostilbene is a double-methylated T T T T T
version of resveratrol exhibiting a higher bioavailability as it is more easily transported into the cell and

more resistant to degradation and eliminationlzl In rats, pterostilbene's oral availability is 67%-94%. and

its half-life has been published to be between 78 minutes and 104 minutesllnlllsl
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Pterostilbene has anti —inflammatory, antineoplastic, and antioxidant actions via modulations of gene

expression and enzyme activitym In plants the substance displays antifungalm and antiviral
- - - l7|activities.

Focus of studies has been generally on the trans isomer of pterostilbenelzj

Animal studies

Lowering blood lipids and cholesterol

Studies that used animals fed on blueberry based diets found significant reduction in blood lipid count

and cholesterol count. While lipids and cholesterol stored in the cells do not pose much harm, elevated

lipid and cholesterol levels in the blood have been linked to heart disease and stroke. In the mentioned

study blueberries were found to be more effective than ciprofibrate, a cholesterol-lowering drug

predominantly used outside the United Statesig] According to the study pterostilbene binds to PPARs,
breaking down the cholesterolm

Diabetes

Similar to what has been discovered with the drug metformin, pterostilbene has been shown to lower

blood glucose levels in rats by as much as 56 percent, while simultaneously raising insulin and

hemoglobin levels to near normal levelslmj

Cognitive decline

In a study of 40 'l9—month—old rats fed either a normal diet or a diet containing blueberry, strawberry, or

spinach extracts, the rats that were fed blueberry extracts had a significant reversal in motor-skill decline

due to aging as well as other cognitive impairments. All of the diets above, except the normal one,

resulted in some reversal or reduction of cognitive decline but none greater than the blueberry group.| “I
Even when animal based studies yield positive results, the effects on humans may not be the same.

Possible anti-cancer effects

In 2002, Rimando and UIC collaborators found in experiments using rat mammary glands that

pterostilbene possessed potent anti-oxidant characteristics and possible cancer-fighting properties at
. . . |2

concentrations similar to resveratroll 1

Additional work by Rimando and collaborators revealed a possible mechanism for pterosti1bene's

purported anti-cancer properties. Using mice cells, they demonstrated that pterostilbene, as well as other

analogs of resveratrol, potently inhibits an enzyme called cytochrome P4S0.|"”‘""’" ’7e"d"dl
(Cytochromes are found within the cells of animals, plants, bacteria, and other microorganisms that

transport electrons. They’re also a factor in people’s varying response to drugs and toxins entering their

bodies. Cytochrome P450 enzymes activate a variety of Compounds known as ”procarcinogens,” which

can turn substances such as cigarette smoke and pesticides into carcinogens.)

According to Rjmando, Pterostilbene showed strong inhibitory activity, much more than resveratrol,

2 of5 1/20/2012 1: 13 PM



Pterostilbene - Wikipedia. the free encyclopedia

3of5

against a particular form of cytochrome P450 in a mouse mammary gland culture assay.

Human studies

No randomized human studies have been completed, however the first human clinical trial on the effect

of pterostilbene on cholesterol and blood pressure should run from Dec 2010 to Jan 2013 at the

University of Mississippilm Effect upon human health is an extrapolation of animal data. The data
collected from rat studies suggest a dose of 50—100 mg of pterostilbene 2x/day, similar to the dosage of
resveratroll min“

In wine

While resveratrol has been touted for its heart healthy benefits, pterostilbene is not found in wine despite
darker grapes having the highest concentrations among the fruit. The reason believed is that it is unstable
in light and air.

Toxicity

Pterostilbene is not known to be toxic to humanslzl

See also

I Phytonutrients

I Phytosterol

I Bluebeny

I Piceatannol, a stilbenoid related to both resveratrol and pterostilbene.

I List of phytochemicals and foods in which they are prominent
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Douglas Labs Debuts Pterostilbene Supplement
December 5 2010 ;0_ __»,1t;m;Comnients

More about’

 

Plerostilbene‘ which has been called a S|JpEl'lDf form of
resveratrol, is the star of Douglas Laboratories‘ new Pterostilbene
Supren-e dietary supplei-rent, available in January in addition to
50 mg of pternstilbene and ‘L00 mg of resveratrol per serving, the
product provides 250 mg of Indena S p A.':‘. Meriya~hrand
curcumin phytosome and 1000 lLl ofvitarriin D3 per serving

Pterosiilbene supplier pTeroPure Inc (iNll1E‘ CA) says that
pteroslilbene dermnslrates better absorption and a higher
potential for cellular uptake compared vwth resveratrol ll also has
a longer half life ll'l the blood corrpared with resveratrol (105 min
versus 14 mll1,),\M'llCh pTeroPure says may allow for enhanced
physiological effects

 
11".‘ LE1 l'he cornpany‘s pTeroPure brand of pteroslilbene is a nature—

identical, 99%+ lranspteroslilbene that pTeroPure says is
superior to other marketed stilbenes due to lhe lngredlenfs high purity and sustainable source material. The Company
says published reports have shown pterostilbene and resveratrol to tie synergistic ll'l protecting cells from damage
caused by oxidath/e stress

Tweet 0 ¥<=2r::imri'ierid l

 

lillp://www.nutrilioiialouflookcom/new s/doiiglas-1abs—dcb1its-pterost.,.
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at (3 [if E 3;! ‘ Tel: ‘+86-571«283131l30!81 Fax: +86-571-23313182
E] E~rraI|:Inlo@greal-foresl.com :3. x

Home About us News Product Catalog Custom 8; Toll Patents Contact us 

Q : 9'" §{.l}i'£é Products> Resveratrol Series> Pterostiibene

Pterostilbene

Resveratrol Series CAS No: [537‘42‘3]

I __ ’a'jH Molecular Formula: C15H15O3
Capsalslns _ A _ _ _ _

J31/« /‘~.. SpecrfIcat|ons1: 299.5%.sIngle |rrpurrly<0.1%(HPLC)Natural Products A)\ Spec'rfications2: 299%, exclude one homologue‘ all other single irrpuIily<O.1%
Pyrazoles (HPLC)
Hydroqulnolrnes

Appearance: Off white crystal powder
mp: 89—92°C

Custom Products Usage: Next generation of resveralrol. anti-oxidam and anti-inflammatory agent
Other Name:

Trans-Pteroslilbene:

Interm ediates

 
3,5-Dirrlethoxy-4'—hydroxy-lrans-slilbene;
Trans-3,5-Dirnethoxy-4'-hyclroxysliIbene;
(E)-4-[2-(3,5-dirnethoxy pheny-l)etheny|]-Phenol;
4-[(1E)-2-(3.5-dimethoxypheny|)elhenyl]—Phen0|

< BACK >

COpyrIght(C)2U‘i1 HANGZHOU GREAT FOREST B|OMEDlCAL LTD , All Rights Reserved.

Supported by ChemNet ChlnaChen‘Net Toocle
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PRODUCT RANGE CAPACETY 8. CAPABILITIES

ingredient Spotlight: Pterostilbene; Next
Generation Resveratrot

Posted on Se-;;‘-ti:inIoi’~:r '.Tt_‘J‘=1 by A3"

We see great potential for creating custom nutritional suppiements using the
potent antioxidant pterostilbene, offering health benefits ranging from antraging‘
heart health, oxidative stress and memory. Because of its better absorption and
ability to last up to 7 times longer in the body than resveratrol, current science

supports lower a daaty dosage create an opportunity to include other key
nutrients within the same supptement

You may already know _

Resveratrot is a naturatiy occurring plant polyphenoi corrimonly found in grape
vines and skins Highly regarded as a powerfut antioxidant, it plays supporting
roles in normal cardiovascular and mitochondrial function Studies also indicate

resveratrol may be supportive in maintaining the normat aging process by
helping to prevent free radical damage that can lead to premature aging of ceits

Elut are you aware

Pterostibene is a rnethyiated resveratrol that is naturally oocurring in berries
Some advantages over resveratroi include

v Superior biological activity
- Better oral bioavailability
- Slower metabolism in the body

The enhanced activity of pterostilbene compared to resveratrol may be
explained by structural differences, Pterostltbene with two methoxy groups and
one hydioxyl group has a greater ability to dissolve in tats. oils, lipids and
non-polar solvents, and a higher potential for cellular uptake than resveratrol,
which has three hydroxyl groups

Pterostilbene also supports cardiovascular health In vivo studies demonstrate
that pterostilbene possesses lipid and glucose lowering effects.

Two may be better than one’

Both pterostllbene and resveratrol support mitochondrial function and healthy
aging by activating SIRTL a key enzyme in a family of proteins that have been
associated with influencing aging energy efficiency, and alertness during
low-calorie intake

Researchers have suggested that these two compounds also work
synergisticatty. The combination of pteroetilbene and resveratrol in a
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Potential of Pterostilbene in Human Health is

Promising
Friday. December 04. 2009 by‘ Deanna Dean
-See ail attictes by lh!$ atrtttor 

(NaturalNews) You may not have heard of pterostilbene .7J\ii‘t“C

 
(pronounced "tero-Stiltbean) yet No, it's not a Most pOpu|arpaleontologist‘ 160 million year-old dream discovery

along with Tricerato psan. It is exciting news Tmmy, l 'V‘U‘ecK l [.'l|f.,-1:“ I rm, .-irii -«.~it.- :iia:iii.rm-s.>.-.<
nonetheless. Resveratrol grabbed our attention a
decade ago with its cardiovascular and cancer—fighting
benefits, how pterostilbene is making its debut. A

, derivative of resveratrol, the compound is found in the
skins of red grapes Prospects are strong for Inhibiting breast cancer, diabetes, and LDL cholesterol —for '
starters. "The more we study pterostilbene, the more we see its huge potential in the human health field,"
says chemist Agnes Rimando of ARS‘s Natural Products Utilization Research Laboratory in Oxford,
Mississippi
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Found in lduebelfies. Qt-3995 and the bark of the lndian Kino Tree, pterostilbene has been around for .centuries in Ayurvedic medicine    

Chemist Rimando began experimenting with pterostilbene as early as the t99D‘s when its fungicidal and
antidiabetic properties had already been established. In 2002 Rinando and her University of Illinois at . '
Chicago colleagues discovered pterostilbene mmicked the cancenfighting properties of resveratrol. In that
same study, Rimando, Oxford physiologist Stephen Duke, and scientists at the University of Buenos Aires
in Argentina found that pterostilbene claimed yet another benefit as a powerful antioxidant i I

More recently Rirnanclo and scientists at the University of Medical Science in Poznan, Poland held a study
led by Renata Miicstaclca. that showed pterostiIbene‘s exciting potential as a cancer inhibiting compound
with regard to certain enzyrries "Pterostilbene showed strong inhibitory activity against a particular form of
cytochrome P450 which may explain the cancer preventive property it demonstrated," but she says more
studies are needed to explain this process. - -

Korean cancer researchers agree there is growing evidence that pterostilbene provides chemoprevention,
which is the use of naturat or laboratory-made substances to prevent a disease such as cancer
PterostiIbene's antioxidant strength and anti—inflammatory actions help block the inflarnmationicancer
connection.

in another study using rat liver cells, university scientists compared the lipid-lowering effects of
pterostilbene to that of ciprofibrate, a drug used for controlling llDlClS Lipid tests are often part of
preventative care that helps determine whetnerthere is significant risk for arteriosclerosis, a hardening of
the arteries that interferes with blood flow
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They based their comparison on each compounds ability to activate PPARa, short for peroxisome ‘Md ,_ W
l ',-i ‘ ‘ 7 li

proliferator-activated receptor alpha Activation leads to lowering of lipids in the blood Pterostilbene
outperformed resveratrol and was as etfective as ciprofibrate in activating PPARa

It is remarkable what potential health benefits pterostilbene could offer Increased life span, improvement in
age related disorders such as atherosclerosis, chronic inflammatory diseases, cognitive decline, learning
and memory, cancer prevention, and enhanced insulin sensitivity all stand as hopeful beneficiaries ofthis
mighty chemical cousin of resveratrol Be on the watch for this rising star  
Your healthrnate, GET YOUR FREE GIFT + SHOW
Deanna Dean DE-I-A”_5_

_ Enter your email here
ihealthbulletin coma‘ . inews—from—usda—about—pterostilbene.'  Register Now!
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humaii tataliliesPterostiibenes Healthy Potential NovemberfDecember 2006 issue of Agricultural Research magazine

 
Agnes M. Rimando LSDAARS Natural Products Utilization Research Unit, PO Box 6048, Oxford, MS
3867743048
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What is Pterostilbene?

The berry-derived ingredient is proving to be a potent

antioxidant and cardiovascular system supporter.

By Joanna Cosgrove

Published April 18, 2011
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terostlbene is prvmg to be a ote antioxidant and cariovsuar sstem supporter.
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Stressed Plant Technology Comes to Fruition

2009 Hot Herb Directog

Belonging to the phytoalexin class of compounds, pterostilbene is a protective compound produced by
small berry plants like blueberries, cranberries, lingonberries and grapes to ward off the damage of
pathogens such as bacteria or fungi. While such a complex biological process might be easy to
overlook in such tiny berries,pterostilbene has been garnering quite a buzz in supplement circles

where researchers are comparing its capabilities to those of resveratrol but with some decidedly

interesting advantages in the realms of anti-aging, heart health, oxidative stress and memory support.

Pterostilbene and resveratrol both have the same role in the plant’s defense system. “Resveratrol is

one of the main phytoalexins in grapes, pterostilbene in blueberries.” explained Jeremy Bartos, PhD,

pTeroPure product manager for ChromaDex of Irvine, CA. “The only difference between the two is

the presence of two methoxy groups in pterostilbene (resveratrol has three hydroxyl groups,
pterostilbene has one along with the two methoxys).

lt’s the methoxy groups that make all of the difference when it comes to utilizing these compounds in

the human body. “Resveratrol has two things going against it,” said Dr. Bartos. “One is the fact that

without the methoxy groups it is not as lipophilic (oil-soluble) as pterostilbene, so it’s cellular uptake is

much less than pterostilbene — pterostilbene can be taken through the cell’s lipid bi—layer rather

easily.”

The second difference has to do with how pterostilbene is filtered through the human liver. “The liver

acts as the gatekeeper to the body; it filters everything that comes through and compounds it does not

recognize (such as pharmaceuticals, plant chemicals and toxins) it will tag for elimination from the

body,” said Dr. Bartos. “In the case with stilbenes such as resveratrol and pterostilbene the liver will

typically glucuronidate (add a glucuronic acid molecule, a compound very similar to glucose) or

sulfate any free hydroxyl groups it can find. Since resveratrol has three hydroxyl groups it is tagged

for elimination much quicker and easier than pterostilbene with only one hydroxyl group, leading to a

half-life in the blood of ~14 minutes compared to ~l05 minutes for pterostilbene.”

To underscore his comment, Dr. Bartos pointed to a recently published paper which confirmed the

bioavailability of pterostilbene as being “three to four times greater than that of resveratrol.” and

noted that “systemic exposure to pterostilbene was substantially greater than was systemic exposure

20!"? l/20/20l2 l:2l PM
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to resveratrol.” (Ccrrzcer Chemolherrrpy cl} Pharmacology, 2010 Nov 30)

Canon of Research

Pterostilbene has been a part of the supplement research vernacular since the early 1990s but only
became more well-known inthe mid 2000s.Much of the current pterostilbene research being
conducted today mirrors the studies that made resveratrol a household word, Dr. Bartos explained.

A study published by the USDA in 2005 compared both pterostilbene and resveratrol to determine

their ability to induce PPAR-alpha activation, which is involved in fatty acid and lipid catabolism at
its activation leads to decreased triglyceride and very low density lipoprotein (VLDL) synthesis. “II
was shown in the study that pterostilbene activated PPAR-alpha in vitro better than all compounds
tested. including both resveratrol and the pharmaceutical ciprofibrate,” said Dr. Bartos. “Subsequer
structural and in vivo studies confirmed the correlation between pterostilbene’s activation of

PPAR-alpha and cholesterol lowering. In fact, the first human clinical tgiglmon pterostilbene currently
underway at the University of Mississippi has cholesterol as its primary endpoint.”

A second study compared the ability of resveratrol and pterostilbene to protect cells against oxidative

stress. “A collaboration of scientists from Tufts University and the USDA measured the ability of
several plant polyphenols to protect cells from damage caused by oxidative stress and found that while

pterostilbene was able to protect the cells. resveratrol was not. This is important for several reasons."

Dr. Bartos recalled. “First of all, the buzz around the industry is ‘anti—oxidant’ and ‘ORAC,’ (Oxygen
Radical Absorbance Capacity), a quick and dirty way to measure the potential ability of a compound
to neutralize free radicals before they cause oxidative damage.”

The problem with ORAC is that it only measures potential of a compound. not the actual ability. he
said. “High ORAC compounds may have all the potential in the world. but if they can’t get to where

they need to be in order to do thejob they are supposed to be doing (in this case neutralizing free
radicals) then the potential is never realized. So it is important to note that scientists went even further

to show that pterostilbene’s ability to protect cells from oxidative damage can be seen in animal
models as well as cell models.

“This is important because it shows that pterostilbene has the ability to localize in the places where it

can be used," he continued. “Oxidative damage seems to be at least partially responsible for aging
disease such as Alzheimer’s. The scientists showed a direct correlation between the levels of

pterostilbene in rat’s hippocampus (memory center of the brain) and their ability to remember how to

run a maze, showing that pterostilbene’s protection against oxidative stress can be translated to

behavioral changes as well.”

The most noteworthy up and coming pterostilbene studies will focus on sirtuin activation. “One of the

latest papers is entitled ‘Pterostilbene Is More Potent than Resveratrol in Preventing Azoxymethane

(AOM)—lnduced Colon Tumorigenesis via Activation of the NF-E2-Related Factor 2 (Nrfl)-Mediated

Antioxidant Signaling Pathway,’ [which] directly compares the abilities of pterostilbene and

resveratrol to inhibit the formation of colon tumors in mice based on their anti-oxidant abilities alone.”

said Dr. Bartos. “They found that while both pterostilbene and resveratrol were able to inhibit tumor

formation by enhancing expression of antioxidant enzymes via activation of the Nrf2 protein,

pterostilbene was significantly more potent than resveratrol.”

Market Potential
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Because pterostilbene is still in its relative infancy, its market size and potential is somewhat difficult

to calculate. Dr. Bartos said the first pterostilbene products were rolled out directly to
physicians. Niche mail and Internet order markets are the next distribution phase, with retail venues as
phase three. ChromaDex’s pTeroPure brand pterostilbene enjoyed a retail debut earlier this year and
has steadily gained traction with larger retail companies—a phenomenon that should be bolstered over

the next few weeks when the ingredient attains self—affirmed Generaily Recognized As Safe (GRAS)
status.

“With this hurdle behind, pTeroPure is no longer limited to the nutraceutical market and can be

included in functional foods such as granola bars, cereal, yogurt, etc.,” said Dr. Bartos. “Imagine a
cheese product that contains an ingredient that can improve your heart health, or a cookie that
contains a compound used for centuries to support blood sugar levels."

Research has suggested that pterostilbene and resveratrol can also work synergistically to protect cells
from damage caused by oxidative stress and, in fact, may be more effective together than if used
separately. To that end, last month Nutraceutical International Corporation added a new resveratrol

and pTeroPure pterostilbene combination product to its Solaray Guaranteed Potency line of products.

In addition to the supplement market, ChromaDex also has high expectations for success with

pTeroPure in the cosmetics market. “Because pterostilbene is lipophilic (oil—soluble), not only is it
compatible with oil—based creams, but it also has fantastic uptake in to the cells because it can easily
get through the cell’s lipid bilayer,” Dr. Bartos said. “This allows the ability to absorb a powerful
anti—oxidant right into the skin where it can work to limit damage associated with aging. Recent
experiments with the bacteria that causes acne have also shown promise.”

Like Sign Up to see what your friends like.

Posted in: vitamins and nutttional supplements

Leave a Reply

Your email address will not be published. Required fields are marked *

Name *

Email *

Web site

Comment

40p; 1/20/2012 1:21 PM



What is Pterostilbcnc‘? http2//wltomovedmychcesecake.org‘?p=-L27

You may use these tags and attributes: <a href:"" title=""> <abbr title="">
<acronym title="”> €b> <blockquote cite:""> <cite> <code> <del datetime=”"> <em
<i> <q cite=""> <strike> <strong>

Post Comment

 
Follow Us

.0

J38

twitter

Javascript needs to be installed to view the twitterfeed. Get Javagflm

o 11 minutes ago #Things1CantStand When people tell me I'm a bad mother - especially when it's
my own six children. Or is it seven . . ’?

0 about an hour ago Sorry it's taken so long to write How to Have An Almost Perfect Marriage
httpz//tco/naobplAf It would've been much quicker without Stephen.

0 about an hour ago Almost finished my new book - it will be in the shops VERY soon! Will
your/your partner's name be in it? Hurry, dears! http:/ft.co/eBRnXa'B8

0 about 10 hours ago An Almost Perfect Valentine's Gift’? http://t.co/eBRnXaB8

  mzaum A"
-~Iue:;..

Recent Posts

 

50f7 1/20/2012112] PM



What is Pterostilbenc? http2//whoimvediliycliccsecake.0rg‘?p=427

Gluten free goes mains

Dec 28 No comments

 
Yo-yo dieting still ha

Dec 27 No comments

 

Top 10 ways to change

Dec 23 No comments

 
Reading the tea leaves

Dec 22 No comments

Categories

I diabetes

0 doctors and hospital_p;ocedures

- drug recalls
exercise

Food Safety and Mens Health

functional foods

ge_n_e_tics of taste
health care bill

heart disease

intestinal diseases

lifestyle changes

Metabolic syndrome

Obesity and Genetics

peripheral arteg disease

psychology

Uncategorized

vitamins and nutrtional supplgnents
v_v§i t and diet

6 0f‘,-' 1/20."2()l2 1:21 PM



What is Pterostjlbcnc‘? hltp://whoinovedmycheesccakc.org/'!p=-127

January2012

M T W T F S S

1

2 3 4 5 6 7 8

9101112131415

16171819202122

23 242526272829

303]

«Dec

Twitter

Javascript needs to be installed to View the twitterfeed_ Get Javacript

0 11 minutesggg #ThingsICantStand When people tell me I'm a bad mother - especially when it's

my own six children. Or is it seven . _ ’? ‘

0 about an hour ago Sorry it's taken so long to write How to Have An Almost Perfect Marriage

http://t.co/naobplAf It would've been much quicker without Stephen.

0 about an hour_agQ Almost finished my new book - it will be in the shops VERY soon! Will

your/your partner's name be in it? Hurry, dears! http://t.co/eBRnXaB§

- about 10 hours ago An Almost Perfect Valentine's Gift’? fig://t.co/eBRnXaB8

   
fin

© 2012 - Who Moved My Cheesecake WordPress Themes

7017 1/20/2012 1:21 PM


