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ASTROMUNDO INC.

Applicant

Commissioner for Trademarks

Attn: Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 22313-1451

MOTION REQUESTING STAY OF PROCEEDINGS
PENDING RESOLUTION OF FEDERAL CASE
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authority’ to any and all of -he trademark names in the

United States of

5.0pposer respectfully submits the

America and elsewhere in the world.

following documents,

all pertaining to Walter "nternationa' ?roductions, Inc.

et. al. v. Walter Mercado Saliras, et. al., Civil No. 07-

20136 in the United States District Court — Southern
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 UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA   
CLARENCE MADDOX
CLERK U.S. DIST. CT.  
  MIAMI DIVISION s.o. OF FLA. — MIAMI

CASENO.
WALTER INTERNATIONAL *PRODUCTIONS, INC., a Florida Corporation, " ~
WATERVISION, INC., a Florida Corporation,

WALTERVISION PRODUCTIONS, INC., a M<‘ALlLE}3_
Florida Corporation, WALTER MERCADO

RADIO PRODUCTIONS, INC., a Florida

Corporation, BART ENTERPRISES

INTERNATIONAL, LTD., a Bahamas

Corporation, and WALTER MERCADO

ENTERPRISES CORP., a Florida

Corporation

Plaintiffs,

V.

WALTER MERCADO SALINAS, a natural

person, and ASTROMUNDO, INC., a Puerto

Rico Corporation

Defendants.

COMPLAINT

Plaintiffs, Walter International Productions, Inc. (“International Productions”),

Watervision, Inc. (“WaterVision”), WalterVision Productions, Inc. (“WalterVision”),

Walter Mercado Radio Productions, Inc. (“Radio Productions”), Bart Enterprises

International, Ltd. (“Bart Enterprises” or “Bart”) and Walter Mercado Enterprises Corp.

(“Walter Enterprises”) (collectively, “Plaintiffs”), sue the Defendants, Walter Mercado

Salinas (“Mercado”) and Astromundo, Inc. (“Astromundo”) (collectively, the

“Defendants”), and state as follows:

Creéa6QGg7B‘nurig, P.A. I Attorneys at Law I 1221 Brickell Avenue I Miami, FL 33131 I Tel 305.579.0500 I Fax 305.579.0717 I www.gtlaw.com
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PRELIMINARY STATEMENT

1. This action arises from a breach of contract and tortious interference with

contract by the Defendants.

JURISDICTION AND VENUE

2. The Court has jurisdiction over the subject matter of this action pursuant

to 28 U.S.C. § 1332, because it involves a dispute between citizens of different states

with an amount in controversy exceeding $75,000. Upon information and belief, the

actual damages to Plaintiffs are estimated to be in excess of $1,000,000 and are

increasing exponentially and on a duly basis.

3. Venue is proper in this Court because most of the acts underlying this

Complaint occurred within this judicial district.

4. All conditions precedent to bringing this action, if any, have occurred or

have been excused or waived.

5. Plaintiffs have been required to retain undersigned counsel to enforce their

rights through this action, and are obligated to pay their counsel a reasonable fee for those

services.

IDENTITY OF THE PARTIES

6. Plaintiff, Bart Enterprises is a Bahamian corporation with its principal

place of business in Nassau, Bahamas.

7. Plaintiff, International Productions is a Florida corporation with its

principal place of business in Miami, Florida.

8. Plaintiff, Watervision is a Florida corporation with its principal place of

business in Miami, Florida.

Gre@eEQ@g7B‘aurig, P.A. I Attorneys at Law I 1221 Bricl<ellAvenue I Miami, FL 33131 I Tel 305.579.0500 I Fax 305.579.0717 I www.gtlaw.c0m
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9. Plaintiff, WalterVision is a Florida corporation with its principal place of

business in Miami, Florida.

10. Plaintiff, Radio Productions is a Florida corporation with its principal

place of business in Miami, Florida.

11. Plaintiff, Walter Enterprises is a Florida corporation with its principal

place of business in Miami, Florida.

12. Defendant, Mercado is a natural person residing in San Juan, Puerto Rico.

Mercado travels to Florida for business on a regular basis.

13. Defendant, Astromundo is a Puerto Rico corporation with its principal

place of business in San Juan, Puerto Rico.

CONTRACTS

Agreement Between Bart Enterprises and Mercado

14. On August 4, 1995, Bart Enterprises entered into an "agreement with

Mercado (the “Agreement”), effective as of June 7, 1995. (A true and correct copy of the

contract is attached hereto as Exhibit “A”). The Agreement was executed by Guillermo

Bakula (“Mr. Bakula”) - president of Bart Enterprises — and Mercado.

15. Pursuant to the Agreement, Mercado granted “to Bart the exclusive right

and license to develop, produce, distribute and copyright in its own name new

materials, in any language, relating to Mercado’s psychic and astrological services of

whatever nature whatsoever, including but not limited to print, audiotext, audiovisual and

radio programming, computer software, merchandise and advertising and promotion in

connection therewith ..., through the Territory by any and all means and in any and all

media...” (Exh. “A,” Section 1(b))

Cre€aUB1'g7B’aurig, PA. I Attorneys at Law I 1221 Brickell Avenue I Miami, FL 33131 I Tel 305.579.0500 I Fax 305.579.0717 I www.gtlaw.com
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16. Moreover, Mercado “irrevocably assign[ed] to Bart all rights, title and

interest in and to the Mark, together with the part of the goodwill of Mercado’s business

connected with and symbolized by said Mark, for use in connection with the Pre-existing

Materials and the New Materials, if any.” (Exh. “A,” Section 2 (b))

17. Mercado also granted “to Bart the right and license to use Mercado’s

performance, name, signature, photographs, voice, picture, likeness, or other indicia of

his identity (collectively ‘Name and Likeness’) in connection with the Preexisting

Materials and New Materials by any means and in any and all .” (Exh. “A,” Section

3(1)»

18. Mercado “agree[d] to provide additional psychic and astrological services

to Bart in connection with the creation of the New Materials during the Additional

Services Period... Such Additional Services shall include but not limited to creating

audiotext recordings for pay per call services, appearing in long fonn commercials

(‘lnfomercials’), creating print, radio and television advertising and making personal

appearances. ...” (Exh. “A,” Section 6 (b)(i))

19. Mercado admitted that the “services to be performed by Mercado and the

rights granted [pursuant to the Agreement] are special, unique, extraordinary and

impossible of replacement, giving them a particular value, the loss of which cannot

reasonably or adequately be compensated in damages in an action at law and that

Mercado’s failure or refusal to perform his obligations hereunder would cause irreparable

harm or damage. Therefore, should Mercado fail or refuse to perform such obligations,

Bart shall be entitled in addition to any of its other rights and remedies Bart may have, to

seek injunctive or other equitable relief.” (Exh. “A,” Section 15)

4
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20. Mercado agreed to “attend and participate in all rehearsals, filming or

taping and photography sessions required and will render his services [pursuant to the

Agreement] in accordance with the scripts or other materials Bart shall furnish to

Mercado for such purposes. Mercado agrees to render Bart’s services in a competent and

artistic manner to the best of his ability, and that all Mercado’s services will be subject to

Bart’s approval, direction and reasonable control at all times. Mercado will promptly

comply with whatever reasonable instructions, suggestions, and recommendations Bart

may give Mercado in connection with the rendition of such services.” (Exh. “A,” Section

18)

21. The Agreement further stated that it “... shall not be assignable by

Mercado without the prior written consent of Bart. Bart has full and unrestricted right to

assign this Agreement...” (Exh. “A,” Section 20 (e))

22. From June 1995 through the beginning of November 2006, Mercado

performed his obligations and complied with all the requirements pursuant to the

Agreement without interruption.

23. In mid November 2006, however, Mercado began to breach the

Agreement.

Assignment by Bart Enterprises to International Productions

24. On February 8, 2002, pursuant to paragraph 20(e) of the Agreement, Bart

Enterprises lawfully assigned the rights set forth below to International Productions

(“International Productions Assignment”). (A true and correct copy of the International

Productions Assignment is attached hereto as Exhibit “B.”) (Sic Exh. “A” paragraph

20(e) and ‘J 21 above)

Greea’5mIg7'§-aurig, P.A. | Attorneys at Law | 1221 Brickell Avenue | Miami, FL 33131 | Tel 305.579.0500 I Fax 305.579.0717 | www.gtlaw.com
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25. Mercado had knowledge of the International Productions Assignment and,

in fact, received payments from International Productions.

26. Pursuant to the International Productions Assignment, International

Productions’ rights include, but are not limited to: “(l) the exploitation of the following

business(es) utilizing Walter Mercado’s name, likeness and image in the United States:

(i) televised daily horoscope segments on Univision and its affiliates, including Univision

Puerto Rico; (ii) intemet website; (2) the exploitation of the following business(es)

utilizing Walter Mercado’s name, likeness and image in Central America: (i) newspaper

publication of horoscope content; (ii) IVR (integrated voice response) daily pre-recorded

horoscope services.” (Exh. “B”)

Assignment by Bart Enterprises to Watervision

27. On March 1, 2004, pursuant to paragraph 20(e) of the Agreement, Bart

Enterprises lawfully assigned the rights set forth below to Watervision (“Watervision

Assignment”). (A true and correct copy of the Watervision Assignment is attached

hereto as Exhibit “C.”) (E Exh. “A” paragraph 20(e) and 1] 21 above)

28. Mercado had knowledge of the Watervision Assignment and, in fact,

received payments from Watervision.

29. Pursuant to the Watervision Assignment, Watervision’s rights include, but

are not limited to: “the exploitation of any and all business utilizing Walter Mercado’s

name, likeness and image in Central America, including, but not limited to: (i) Psychic

900 pay-per-call service; (ii) SMS (Short Messaging Service), which may include

horoscopes, lucky numbers, chat, etc.; (iii) ring tones, logos and wallpapers for mobile

devices; (iv) internet websites; (V) lottery and sweepstakes; (vi) DVDS; (vii) Club

6
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Membership Packages; (viii) prepaid Calling Cards; (ix) Televised daily horoscopes

segments; (x) Audio horoscope transmission via radio; [and] (xi) Magazine publication of

horoscope content, excluding newspapers.” (Exh. “C”)

Assignment by Bart Enterprises to Waltervision

30. On March 4, 2004, pursuant to paragraph 20(e) of the Agreement, Bart

Enterprises lawfully assigned the rights set forth below to Waltervision (“Waltervision

Assignment”). (A true and correct copy of the Waltervision Assignment is attached

hereto as Exhibit “D.”) (E Exh. “A” paragraph 20(e) and fil 21 above)

31. Mercado had knowledge of the Waltervision Assignment and, in fact,

received payments from Waltervision.

32. Pursuant to the Waltervision Assignment, Waltervision’s rights include,

but are not limited to: “the exploitation of the following business(es) utilizing Walter

Mercado’s name, likeness and image in the United States, both in the Hispanic and Anglo

markets: (i) SMS (short messaging service), which may include horoscopes, lucky

numbers, chat, etc; (ii) prepaid calling cards; (iii) lottery and sweepstakes; (iv) Club

membership packages; (v) magazine publication of horoscope content; (vi) representing

products in a capacity of spokesperson (products to be previously approved, in writing,

by Bart).” (Exh. “D”)

Assignment by Bart Enterprises to Radio Productions

33. On October 14, 2004, pursuant to paragraph 20(e) of the Agreement, Bart

Enterprises lawfully assigned the rights set forth below to Radio Productions (“Radio

Productions Assignment”). (A true and correct copy of the Radio Productions

Crééfifllfigmhurig, P.A. I Attorneys at Law I 1221 Brickell Avenue I Miami, FL 33131 I Tel 305.579.0500 I Fax 305.579.0717 I www.gtlaw.Com
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Assignment is attached hereto as Exhibit “E.”) (E Exh. “A” paragraph 20(e) and II 21

above)

34. Mercado had knowledge of the Radio Productions Assignment and, in

fact, received payments from Radio Productions.

35. Pursuant to the Radio Productions Assignment, Radio Productions’ rights

include, but are not limited to the “transmission of audio horoscopes via radio in the

United States.” (Exh. “E”)

Assignment by Bart Enterprises to Walter Enterprises

36. On May 4, 2005, pursuant to paragraph 20(e) of the Agreement, Bart

Enterprises lawfully assigned the rights set forth below to Walter Enterprises (“Walter

Enterprises Assignment”). (A true and correct copy of the Walter Enterprises

Assignment is attached hereto as Exhibit “F .”) (See Exh. “A” paragraph 20(e) and 11 21

above)

37. Mercado had knowledge of the Walter Enterprises Assignment and, in

fact, received payments from Walter Enterprises.

38. Pursuant to the Walter Enterprises Assignment, Walter Enterprises’ rights

include, but are not limited to “the exploitation of the following business(es) utilizing

Walter Mercado’s name, likeness and image in the United States: (i) Development,

production and marketing of DVD’s containing Mercado content.” (Exh. “F”)

ADDITIONAL FACTS COMMON TO ALL COUNTS

39. On November 17 and November 18, 2006, Defendant Astromundo

registered all the trademarks - owned by Bart Enterprises — in its name.

GreéaHmg7B1aurig, P.A. I Attorneys at Law I 1221 Brickell Avenue I Miami, FL 33131 I Tel 305.579.0500 I Fax 305.579.0717 I www.gtlaw.com
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40. On November 18, 2006, Mercado by a unilateral power of attorney

attempted to revoke all the powers granted to Mr. Bakula. (A true and correct copy of the

attempted revocation is attached hereto as Exhibit “G”). He sent said letter to Mr. Bakula

via certified mail on November 22, 2006 and Mr. Bakula received it on November 27,

2006.

41. On November 22, 2006, Astromundo sent a letter to Mr. Bakula

attempting to terminate the business relationship between Mercado and the Plaintiffs. (A

true and correct copy of the attempted revocation is attached hereto as Exhibit “H”)

42. On November 28, 2006, Mercado sent a letter to Watervision’s client -

Televisa S.A. de C.V. - soliciting copies of any contracts or documents executed by

Televisa which involve Mercado’s participation. (A true and correct copy of the letter is

attached hereto as Exhibit “I”). Televisa S.A. de C.V. (“Televisa”) is a Mexican

corporation with its principal place of business in Mexico City, Mexico.

43. On November 29, 2006, Mercado sent a letter to Televisa advising it that

Mercado had ceased all business relations with Mr. Bakula and any and all of his

enterprises. Specifically, Mercado informed Televisa that he had officially rescinded Mr.

Bakula’s power of attorney privileges and that he had no rights or title to any of the

following: “(i) [Mercado’s] name and any associated trademarks; (ii) [Mercado’s]

likeness; (iii) [Mercado’s] images and photographs; (iv) [Mercado’s] video or audio

works and presentations and any associated copyrights; (iv) [Mercado’s] astrological

scripts and text(s), including those claimed to be written by [Mercado] or on [Mercado’s]

behalf; (v) books written or co-written by [Mercado] or on [Mercado’s] behalf; (vi) CDs

or DVDS published and/or distributed bearing [Mercado] or [Mercado’s] likeness; (vii)

9
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websites bearing [Mercado] or [Mercado’s] likeness; (viii) text messaging and cell phone

streaming services bearing [Mercado] or [Mercado’s] likeness or [Mercado’s]

astrological text, including those claimed to be written by [Mercado] or on [Mercado’s]

behalf; (viii) any other uses of [Mercado’s] name and any of the above for the purposes

of transaction business with Mr. Bakula or any of his business enterprises.” (A true and

correct copy of the letter is attached hereto as Exhibit “J”).

44. Further, Mercado informed Televisa that he had retained a new and

exclusive agent. (_S_e_e Exh. “J”)

45. On information and belief, in late November, 2006, Mercado contacted

International Productions’ client - Univision - soliciting copies of any contracts or

documents executed by Univision which involve Mercado’s participation and informing

Univision that International Productions does not have the right to contract with

Univision regarding Mercado’s name, image and likeness.

46. On November 29, 2006, Mercado did not appear in Miami for the taping

of the televised horoscope segments to be aired on Univision, Univision Puerto Rico, and

Televisa.

47. On or about November 29, 2006, Mercado delivered material taped by

someone other than Bart Enterprises to be aired on Univision, Univision Puerto Rico, and

Televisa.

48. On November 29, 2006, Mercado failed to appear in Miami for the taping

of commercials for 900 business in Mexico, the US SMS business, the US Club

Memberships, and the US prepaid calling cards.

10
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49. Since December 6, 2006, Mercado has failed to deliver the audio

horoscopes for use with the Club Membership Packages, Radio dissemination, SMS

messaging transcription, and the Guatemala IVR horoscope service.

50. In or about December 2006, Jorge Concepcion, former shareholder and

director of some of Bakula’s corporations, and Mercado contacted Rodrigo Montenegro

(“Montenegro”), the managing director of Naranya in Colombia. Montenegro had

distributed Mercado’s programs in Colombia from 1997 through 2000. Bakula had been

negotiating with Montenegro a new contract to continue to distribute the programs there.

Concepcion and Mercado contacted Montenegro and solicited information regarding his

dealings with Bakula. As a result, Bakula’s business relationship with Montenegro has

been damaged.

51. Further, Mercado directly contacted People en Espafiol and submitted his

ad for the February 2007 issues. The ad promotes a competing SMS horoscope

messaging service. (A true and correct copy of the ad is attached hereto as Exhibit “K”).

52. Mercado also failed to deliver in Florida the content for People en Espafiol

due on or before December 7, 2006 for the March 2007 issue of the magazine.

53. Mercado failed to deliver in Florida the audio predictions for 2007 for

radio dissemination.

54. Mercado failed to deliver in Florida the written 2007 predictions for

magazine and website publication.

55. On January 1, 2007, Mercado contacted Abraham Askenazi (“Askenazi”).

Askenazi is the President of Megamedia, the service bureau that handles the 1-900 pay

per calls in Mexico. Mercado informed Askenazi that he was no longer represented by

11
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Bakula because Bakula was not paying him. Mercado asked Askenazi to send any and all

funds directly to Mercado.

56. Mercado, by his actions and inactions, has breached and continues to

breach his contractual obligations to Plaintiffs.

COUNT I

Breach of the Agreement between Bart Enterprises and Mercado

57. Plaintiffs reallege and reincorporate as if fully set forth herein the

allegations contained in paragraphs 1 through 56, above.

58. Pursuant to Section 1 (b) of the Agreement, Mercado granted to Bart

Enterprises the exclusive right and license to develop, produce, distribute and copyright

in its own name materials, in any language, relating to Mercado’s psychic and

astrological services. (Exh. “A,” Section 1 (b)) Mercado breached the Agreement by

engaging in the conduct described in paragraphs 39 through 56 above, including, without

limitations, by: (1) registering the trademarks in Astromundo’s name; (2) attempting to

revoke Bart’s power of attorney privileges; and (3) attempting to assign all the rights

granted to Bart Enterprises to a new and independent agent.

59. Pursuant to Section 2 (b) of the Agreement, Mercado assigned to Bart

Enterprises all rights, title and interest in and to the Mark. (Exh. “A,” Section 2 (b))

Mercado breached the Agreement by engaging in the conduct described in paragraphs 39

through 56 above, including, without limitations, by: (l) registering the trademarks in

Astromundo’s name; (2) attempting to revoke Bart’s power of attorney privileges; and (3)

attempting to assign all the rights granted to Bart Enterprises to a new and independent

agent.
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60. Pursuant Section 3(b) of the Agreement, Mercado assigned to Bart

Enterprises the right and license to use Mercado’s Name and Likeness by any means and

in any and all media. (Exh. “A,” Section 3(b)) Mercado breached the Agreement by

engaging in the conduct described in paragraphs 39 through 56 above, including, without

limitations, by: (1) registering the trademarks in Astromundo’s name; (2) attempting to

revoke Bart’s power of attorney privileges; and (3) attempting to assign all the rights

granted to Bart Enterprises to a new and independent agent.

61. Pursuant to Section 6 (b)(i) of the Agreement, Mercado agreed to provide

psychic and astrological services to Bart including creating audiotext recordings for pay

per call services, appearing in long form commercials, creating print, radio and television

advertising and making personal appearances. (Exh. “A,” Section 6 (b)(i)) Mercado

breached the Agreement by engaging in the conduct described in paragraphs 39 through

56 above, including, without limitations, by:

a. failing to appear for the tapings of the televised horoscope and

commercials on November 29, 2006;

b. failing to deliver the audio horoscopes since December 6, 2006;

c. failing to deliver the content for People en Espafzol due on or

before December 7, 2006 for the March 2007 issue of the

magazine;

d. failing to deliver the audio predictions for 2007 for radio

dissemination; and

e. failing to deliver the written 2007 predictions for magazine and

website publication.
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62. Pursuant to Section 11 (b) of the Agreement, Mercado agreed to take such

steps as Bart reasonably requests to cooperate with any necessary legal action in case any

third party uses or threatens to use Mercado’s name, signature, photograph, voice,

picture, likeness, or other indicia of his identity or the name, signature, photograph,

voice, picture, likeness. (Exh. “A,” Section 11 (b)) Mercado breached the Agreement by

engaging in the conduct described in paragraphs 39 through 56 above, including, without

limitations, by: (1) allowing a third party to use his name; (2) retaining a new and

independent agent to act on his behalf; and (3) failing to take reasonable steps requested

by Bart to cure the breach.

63. Pursuant to Section 18 of the Agreement, Mercado agreed to “attend and

participate in all rehearsals, filming or taping and photography sessions required and will

render his services [provided for in the Agreement] in accordance with the scripts or

other materials Bart shall furnish to Mercado for such purposes. Mercado agrees to

render Bart’s services in a competent and artistic manner to the best of his ability, and

that all Mercado’s services will be subject to Bart’s approval, direction and reasonable

control at all times. Mercado will promptly comply with whatever reasonable

instructions, suggestions, and recommendations Bart may give Mercado in connection

with the rendition of such services.” (Exh. “A,” Section 18) Mercado breached the

Agreement by engaging in the conduct described in paragraphs 39 through 56 above,

including, without limitations, by:

a. failing to appear for the taping of the televised horoscope and

commercials on November 29, 2006;

b. failing to deliver the audio horoscopes since December 6, 2006;

14
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c. failing to deliver the audio predictions for 2007 for radio

dissemination; and

d. failing to comply with Bart’s instructions and recommendations in

connection with the rendition of the services listed in paragraph 56

(3) - (C)-

64. As a direct and proximate result of Mercado’s breach of contract,

Plaintiffs have suffered and continue to suffer injury and substantial monetary damages

for which they are entitled to be compensated.

COUNT II

Action for Tortious Interference with Contract Against Mercado

65. Plaintiffs reallege and reincorporate as if fully set forth herein the

allegations contained in paragraphs 1 through 56, above.

66. Defendant, Mercado has tortiously interfered with Watervision’s

contractual relationship with Televisa by, among other things:

a. contacting Televisa and informing it that Mr. Bakula no longer

represents Mercado;

b. contacting Televisa and informing it that Mr. Bakula had no rights

or title to any of the following: (i) Mercado’s name, any associated

trademarks, likeness, images and photographs; (ii) video or audio

works and presentations and any associated copyrights,

astrological scripts and text(s); (iii) books written or co-written by

Mercado or on Mercado’s behalf; (iv) CDs or DVDs published

and/or distributed bearing Mercado or Mercado’s likeness; (V)

websites bearing Mercado or Mercado’s likeness; (vi) text
15
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messaging and cell phone streaming services bearing Mercado or

Mercado’s likeness or Mercado’s astrological text, including those

claimed to be written by Mercado or on Mercado’s behalf;

c. soliciting confidential and proprietary information, including trade

secrets; and

d. soliciting all contracts with Televisa involving Mercado’s

participation.

67. The wrongful actions taken by Mercado as described above were

intentional and taken with the knowledge that Mercado was bound by the Agreement and

was breaching its obligations to Bart Enterprises under the Agreement.

68. The wrongful actions taken by Mercado as described above were not

privileged and were undertaken by improper means.

69. As a result of Mercado’s wrongful actions, Plaintiffs have suffered

damages and will suffer irreparable injury if such wrongful actions are not enjoined.

70. Plaintiffs will suffer irreparable injury if injunctive relief is not awarded

by this Court, enjoining and prohibiting Mercado from continuing to contact Plaintiffs’

clients: (1) to solicit privileged and confidential information; and (2) to inform them that

Mr. Bakula no longer represents him and has no proprietary rights as to Mercado.

71. There is no adequate remedy at law to protect fully the Plaintiffs’ interests.

72. Plaintiffs have a clear legal right to injunctive relief under Florida law.

73. As a direct and proximate result of Mercado’s breach of contract,

Plaintiffs have suffered and continue to suffer injury and substantial monetary damages

for which they are entitled to be compensated.
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COUNT III

Action for Tortious Interference with Contract Against Mercado

74. Plaintiffs reallege and reincorporate as if fully set forth herein the

allegations contained in paragraphs 1 through 56, above.

75. Defendant Mercado has tortiously interfered with International

Productions’ contractual relationship with Univision by, among other things:

a. contacting Univision and informing it that Mr. Bakula no longer

represents Mercado;

b. contacting Univision and informing it that Mr. Bakula had no

rights or title to any of Mercad0’s programming content, name,

image and likeness;

c. soliciting confidential and proprietary information, including trade

secrets; and

d. soliciting all contracts with Univision involving Mercado’s

participation.

76. The wrongful actions taken by Mercado as described above were taken

with knowledge that Mercado was bound by the Agreement and was breaching its

obligations to Bart Enterprises under the Agreement.

77. The wrongful actions taken by Mercado as described above were not

privileged and were undertaken by improper means.

78. As a result of Mercado’s wrongful actions, Plaintiffs have suffered

damages and will suffer irreparable injury if such wrongful actions are not enjoined.

79. Plaintiffs will suffer irreparable injury if injunctive relief is not awarded

by this Court, enjoining and prohibiting Mercado from continuing to Contact Plaintiffs’
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clients: (1) to solicit privileged and confidential information; and (2) to inform them that

Mr. Bakula no longer represents him and has no proprietary rights as to Mercado.

80. There is no adequate remedy at law to protect fully the Plaintiffs’ interests.

81. Plaintiffs have a clear legal right to injunctive relief under Florida law.

82. As a direct and proximate result of Mercado’s breach of contract,

Plaintiffs have suffered and continue to suffer injury and substantial monetary damages

for which they are entitled to be compensated.

COUNT IV

Breach of the Agreement Assigned by Bart Enterprises to International Productions

83. Plaintiffs reallege and reincorporate as if fully set forth herein the

allegations contained in paragraphs 1 through 56, above.

84. Bart Enterprises lawfully assigned the rights in the Agreement to

International Productions. (1111 24-25 above)

85. The assigned rights include, but are not limited to, the right to: (1)

televised daily horoscope segments on Univision's Primer Impacto, and its affiliate

Univision Puerto Rico; (2) intemet website in the US; (3) Horoscopes published in

magazines in Guatemala & Mexico; and (4) IVR daily horoscope service in

Guatemala. (II 26 above)

86. Mercado breached the International Productions Assignment by, among

other things:

a. failing to appear in Miami for the taping of the televised horoscope

segments and/or deliver the material taped by someone other than

Bart Enterprises to be aired on Univision, Univision Puerto Rico,

and Televisa on November 29, 2006;

18
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b. failing to deliver the audio horoscopes for the Guatemala IVR

horoscope service since December 6, 2006; and

c. failing to deliver the written 2007 predictions for magazine and

website publication.

87. As a direct and proximate result of Mercado’s breach of contract,

Plaintiffs have suffered and continue to suffer injury and substantial monetary damages

for which they are entitled to be compensated.

COUNT V

Breach of the Agreement Assigned by Bart Enterprises to Watervision

88. Plaintiffs reallege and reincorporate as if fully set forth herein the

allegations contained in paragraphs 1 through 56, above.

89. Bart Enterprises lawfully assigned the rights in the Agreement to

Watervision. (1111 27-28 above)

90. The rights include, but are not limited to, the right to: (1) 900 pay-per-call

psychic business in Central America; (2) Short Messaging Service (“SMS”) on mobile

phones in Central America; (3) intemet website in Central America; (4) lottery and

sweepstakes in Central America; (4) DVD (distributed by Universal) in Mexico; (5)

ringtones logo and wallpapers for mobile devices in Central America; (6) WM Club

membership packages in Central America; and (7) televised daily horoscope segments on

Televisa Network in Mexico. (I 29 above)

91. Mercado breached the Watervision Assignment by, among other things:

a. failing to appear in Miami for the taping of commercials for 900

business in Mexico, the US SMS business, the US Club
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Memberships, and the US prepaid calling cards on November 29,

2006;

b. failing to deliver the audio horoscopes for use with the Club

Membership Packages, and SMS messaging transcription since

December 6, 2006; and

c. failing to deliver the written 2007 predictions for magazine and

website publication.

92. As a direct and proximate result of Mercado’s breach of contract,

Plaintiffs have suffered and continue to suffer injury and substantial monetary damages

for which they are entitled to be compensated.

COUNT VI

Breach of the Agreement Assigned by Bart Enterprises to Waltervision

93. Plaintiffs reallege and reincorporate as if fully set forth herein the

allegations contained in paragraphs 1 through 56, above.

94. Bart Enterprises lawfully assigned the rights in the Agreement to

Waltervision Assignment. (W 30-31 above)

95. The assigned rights include, but are not limited to, the right to: (1) SMS

mobile devices (including daily horoscopes, chat) in the US - both the Hispanic and

Anglo markets; (2) WM Club membership packages in the US, Hispanic and Anglo; (3)

prepaid calling cards in the US; (4) lottery and sweepstakes in the US; and (5) to have

Mercado be the spokesperson for Oleo-Med natural products (Phar-Med products) both

Hispanic and Anglo markets. (II 32 above)
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96. Mercado breached the Waltervision Assignment by failing to appear in

Miami for the taping of commercials for 900 business in Mexico, the US SMS business,

the US Club Memberships, and the US prepaid calling cards on November 29, 2006.

97. As a direct and proximate result of Mercado’s breach of contract,

Plaintiffs have suffered and continue to suffer injury and substantial monetary damages

for which they are entitled to be compensated.

COUNT VII

Breach of the Agreement Assigned by Bart Enterprises to Radio Productions

98. Plaintiffs reallege and reincorporate as if fully set forth herein the

allegations contained in paragraphs 1 through 56, above.

99. Bart Enterprises lawfully assigned the rights in the Agreement to Radio

Productions. (W 33-34 above)

100. The assigned rights include, but are not limited to, the right to radio

dissemination of Walter Mercad0’s audio daily horoscopes in the US. (ll 35 above)

101. Mercado breached the Radio Productions Assignment by, among other

things:

a. failing to deliver the audio horoscopes for radio dissemination

since December 6, 2006; and

b. failing to deliver the audio predictions for 2007 for radio

dissemination.

102. As a direct and proximate result of Mercado’s breach of contract,

Plaintiffs have suffered and continue to suffer injury and substantial monetary damages

for which they are entitled to be compensated.
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COUNT VIII

Breach of the Agreement Assigned by Bart Enterprises to Walter Enterprises

103. Plaintiffs reallege and reincorporate as if fully set forth herein the

allegations contained in paragraphs 1 through 56, above.

104. Bart Enterprises lawfully assigned the rights in the Agreement to Water

Enterprises. (1111 36-37 above)

105. The assigned rights include the right to Mercado’s DVD’s in the US. (11

38 above)

106. Mercado breached the Walter Enterprises Assignment by attempting to

rescind his contract with Bart in effect preventing Walter Enterprises from continuing to

sell and promote Mercado’s DVD’s in the US.

107. As a direct and proximate result of Mercado’s breach of contract,

Plaintiffs have suffered and continue to suffer injury and substantial monetary damages

for which they are entitled to be compensated.

WHEREFORE, Plaintiffs demand judgment against Mercado for compensatory

damages, together with attorneys fees, and further request that the Court award injunctive

relief enjoining and prohibiting Mercado from continuing to: (a) contact third parties and

inform them that Mr. Bakula no longer represents Mercado; (b) contact third parties and

inform them that Mr. Bakula had no rights or title to any of Mercado’s programming

content, name, image and likeness; (c) solicit confidential and proprietary information,

including trade secrets; and (d) solicit any contracts with third parties involving
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Mercado’s participation. Plaintiffs further request that the Court award costs, interest and

all other and further relief this Court deems just and proper.

DATED: January \/l, 2007.

Respectfully submitted,

GREENBERG TRAURIG, P.A.

Attorneysfor Plaintiffs
1221 Brickell Avenue

Miami, Florida 33131

Telephone: (305) 579-0500

Facsimile: (305) 579-0717

 
E-mail: silvermanm@gt1aw.com

JESSICA CARVALHO MORRIS

Florida Bar No. 672548

E-mail: morrisj@gtlaw.com
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G EMENT

THIS AGREEMENT, effective as of the 7 day of June, 1995, is by and

between Bart Enterprises International, Ltd., an International Business

Company organized and existing under the laws of the commonwealth of the

Bahamas (hereinafter referred to as "Bart") and Walter Mercado, an

individual residing at San Juan, Puerto Rico (hereinafter referred to as

"Mercado.")

W I T N E S S E T H

WHEREAS, Mercado is a well—known psychic and astrologer who provides

psychic and astrological counseling to the public; and

WHEREAS, Hart is in the business of producing and distributing

entertainment programming, including but not limited to audiovisual, print

and audiotext materials; and

WHEREAS, Bart has made provisions to obtain ownership rights to

previously produced entertainment programming featuring Mercado performing

and promoting his'psychic and astrological services; and

WHEREAS, Bart and Mercado desire to confirm Bart's ownership rights

in and to the results and proceeds of Mercado's past services, and in and

to the common law trademark/service mark "Walter Mercado" in connection

with the Preexisting Materials as more fully defined below; and

WHEREAS, Bart desires to produce and distribute Additional Materials,

as more duly defined hereunder, featuring and promoting Mercado'a psychic

and astrological abilities; and

WHEREAS, Mercado desires to grant Bart the right to produce and

distribute Additional Materials. and the right to use Merca o's name and

(a; ,/4:’/€%{?:>
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likeness and to own Mercado's common law trademark/service mark "Walter

Mercado" in connection therewith:

NOW, THEREFORE, in consideration of Ten ($10.00) Dollars, receipt of

which is hereby acknowledged, and other valuable consideration including

the mutual promises hereinafter set forth, the parties hereto agree as

follows:

1. Qggng of gights.

(a) Preegigting Materials. ,

Mercado hereby irrevocably assigns to Bart throughout the

Territory during the Term, all right, title and interest, including all

copyrights in and to all Preexisting Materials as hereinafter defined,

which Mercado heretofore created or originated for Jamie Shoop & Associates

Inc., ("snoop"), and all prior results thereof, in connection with

Mercado's astrological and psychic activities, including but not limited to

those materials listed on schedule A attached hereto and made a part hereof

("Preexisting Materials"). Such assignment includes but is not limited to

the'right to exploit and distribute the Preexisting Haterials in.any

language and in any and all media now known or hereafter developed,

.includinq but not limited to theatrical; non-theatrical; television,

including but not limited to free, satellite, pay-per-view and cable

transmission; home videotape, videodisc and other home video or

audio/visual devices; print, including but not limited to books,‘

newspapers, magazines and reprints thereof, direct mail, and point of

purchase; electronic publishing; CD'ROMS and the "Internet," the right to

_,.
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merchandises and the right to utilize the Preexisting Materials in all

advertising, promotion and publicity created in connection therewith. If

the assignment contained in this provision is inconsistent with any

previous contract between the parties, this instant Agreement will govern
and control.

(b) New Materials.

Mercado hereby grants to Bart the exclusive right and license

during the Term and throughout the Territory to develop, produce,

distribute and copyright in its own name new materials, in any language,

relating to Hercado'e psychic and astrological services of whatever nature

whatsoever, including but not limited to print, audiotext, audiovisual and

radio programming, computer software, merchandise and advertising and

promotion in connection therewith ("New Materials"), throughout the

Territory by any and all means and in any and all media now known or

hereinafter devised, including but not limited to theatrical; non~

theatrical; television, including but not limited to free, gatellitg, pay-

per-view and cable transmission; home videotape, videodiec and other home

video or audio/visual devices; print, including but not limited to books,

newspapers, magazines and reprints thereof, direct mail, and point of

purchase; electronic publishing; CD—ROMe and the "Internet."

2. "Walter Megcgdg" Mark.

(a) The parties acknowledge that the mark "Walter Mercado" has been

used and associated with the Preexisting Materials (the "Mark"). As a

result, the Mark has attained the status of a common law trademark and
service mark.
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(b) Mercado hereby irrevocably assigns to Bart throughout the

Territory during the Term, all right, title and interest in and to the

Mark, together with that part of the goodwill of Msrcado's business

connected with and symbolized by said Hark, for use in connection with the

Pre-existing Materials and the New Materials, if any. Such assignment

includes but is not limited to the right to use the Mark in connection with

Preexisting Materials and the New Materials in any and all media now known

or hereafter developed, including but not limited to theatrical; non~

theatrical; television, including but not limited to free, satellite, pay-

per-view and cable transmission; home videotape, videcdisc and other home

video or audio/visual devices; print, including but not limited to

newspapers, magazines and reprints thereof, direct mail, and ooint of

purchase: electronic publishing: and CD-Rohs and the "Internet", the right

to merchandise and the right to utilize the Mark in all advertising,

promotion and publicity created in connection therewith.

(c) Without limiting the breadth of the rights granted in

this paragraph, Bart shall have all rights in the Mark which are afforded

to owners of trademarks and service marks, including but not limited to the

right to seek and obtain trademark protection and/or registration of the

Mark in its name, and the right to enforce or defend Bart's rights'against

third parties. Mercado shall cooperate fully with Bart in Bart's exercise

of any of the rights granted hereunder.

3. game and Likeness.

(a) The parties acknowledge that Mercado's Name and Likeness (as

defined below) has been used in connection with the production and

exploitation of the Preexisting Materials, and Bart intends to use

Mercado's Name and Likeness in connection with the New Materials.
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(U; Mercado hereby grants to Bart the right and license during the

Term and throughout the Territory to use Mercado's performance, name,

signature, photographs, voice, picture, likeness, or other indicia of his

identity (collectively "Name and Likeness") in connection with the

Preexisting Materials and the New Materials by any

- however, to Mercado'e right to prior approve any such use, such approval

not to be unreasonably withheld. If such approval is not communicated to

Bart within forty-eight (48) hours of Meroado's receipt of the materials,

such right of approval shall be deemed waived.

4. Territory.

The territory shall be the universe (the "Tarritory").

5. igrm.

The term of this Agreement shall be in perpetuity (the "Term"),
subject to the provisions of paragraph 12 hereinafter.

6. Mar 0' Services.

(a)  -

heretofore entered into

between Mercado and shoop, and which is currently in full force and effect,
relating to astrological and psychic services Mercado shall provide to

Shoop in connection with the creation of Preexisting and New Materials

(collectively referred to as "Prior services Agreements") are hereby
deemed, upon execution of this agreement, canceled and terminated by

5  M
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Mercado and shoop, and therefore null and void and of no further force and

effect. An acknowledgment and agreement of Mercado and Shoop that the said

Prior Services Agreements are hereby terminated, as aforesaid, is evidenced

by execution of this Agreement as hereinafter provided by their respective.

signatures on this Agreement. It is further understood that shoop has

retained no interest, of any nature whatsoever, in this Agreement and that

Shoop has divested itself of any rights in the Preexisting Materials,

aforesaid. It is agreed, however, that with respect to any compensation

which may be due to Mercado pursuant to the said July 26, 1994 Agreement

shall be paid up to the date of termination thereof.

(b) Additional Services Agreements

(i) Mercado agrees to provide additional psychic and

astrological services to Bart in connection with the creation of the New

Materials during the Additional services Period, as defined hereunder.

Such Additional services shall

include but not be limited to creating audiotext recordings for pay per

call services, appearing in long form commercials ("Infomercials"),

creating print, radio and television advertising and making personal

appearances. The dates on which such services shall be rendered shall be

mutually agreed to by the parties.

(ii) Mercado shall provide Additional services for a period

of ten (10) years from the date hereof (the "Additional Services Period").

The Additional services Period shall be automatically extended for

additional two (2) year periods at the option of Bart, unless Bart notifies

Mercado otherwise no less than thirty (30) days prior to the expiration of

the then current Additional Services Period.
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(iii) The parties agree that any and all New Materials or

parts thereof created or supplied by Mercado shall be deemed works made for

hire as such term is defined pursuant to the United states Copyright Law,

International copyright Law, or relevant jurisdiction copyright law,

whichever the case may he, as amended from time to time. In the event that

any of the results of Mercado's services are not copyrightable tubject

matter, or for any reason are deemed not to be works made for hire, than

and in such event, by execution of this agreement, Mercado hereby assigns

all right, title and interest in and to the results of his.services to Bart‘

and agrees to execute all further documents required to evidence such

assignment.

(c) Compensation.

Bart agrees to pay to Mercado, in consideration of all services

rendered by Mercado and the use of the results thereof and all rights

granted by Mercado to Bart, the following compensation:

(i) A tee of Twelve Thousand Five Hundred ($12,500) Dollars

per month for each the continental United States and for Puerto Rico

(collectively the "United states/Puerto Rico") for an aggregate total of

Twenty-five Thousand ($25,000) Dollars a month:

(ii) Five Thousand ($5,000) Dollars per month for costumes;

(iii) A total of Two Thousand ($2,000) Dollars for up to 25

three minute segments per month: and

(iv) An additional fee of up to an additional Twenty-five

Thousand ($25,000) Dollars per month for each additional country (other

than the United states/Puerto Rico), in which gross income earned by Bart

from such other country is at least equal to the gross income earned by

Bart from the United states in that month, so long as the gross income
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earned by Bart from the United states is a minimum of Two Million

$2,000,000) Dollare. In the event the gross income earned by Bart from the

activities conducted as above described in any country outside of the

United states/Puerto Rico is less than that gross income earned in the

United states for the period, Mercado'e compensation for such country shall

be paid on a pro-rata basis. All payments to Mercado hereunder shall be due

on or before the 15th day of the month following the month in which such

gross revenues are earned.

(v) Further, in addition to the foregoing, Mercado and Bart

contemplate additional compensation for services and use of Mercado's name

and likeness in connection with non—psychic related activities. with

respect to all necessary services which will be rendered by Walter in

connection therewith, Walter shall be entitled to compensation therefor, of

one-third (1/3) of the gross revenues generated therefrom. It is

understood, however, that Walter shall be in no way hereunder brohibited or

restricted, for his personal benefit, from conducting his present~bueineee

endeavors consisting of radio, newspaper, magazines and personal

ooneultation related to psychic activities.

7. No Obligation.

Nothing contained in this Agreement shall be construed to obligate in

any way Bart to produce and/or distribute Preexisting Materials or New '

Materials. Bart shall determine in its sole and absolute discretion

whether or not to exploit the rights granted hereunder.
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8. Rggersion.

Notwithstanding anything contained herein to the contrary, in the

event Bart ceases to exploit all of the Preexisting Materials or New

Materials, it any, for a period of twelve (12) months or longer, the rights
granted in paragraph 2 and 3 hereunder shall automatically revert back to
Mercado.

9. Regrgsentatiggs and fiarranties.

(a) Mercado represents and warrants that:

(i) He has the full right to enter into and fully perform

this Agreement in accordance with its terms.

(ii) All Preexisting or New Materials or parts thereof

created or supplied by Mercado are or shall be original
to him.

‘- (iii) The execution,
delivery and performance of this agreement

and any Preexisting or New Materials created or supplied

by Mercado shall not infringe upon the rights, including

but not limited to, the rights of privacy or publicity

and copyright or trademark or any other personal rights

of any third party of violate the provisions of any

agreement to which Mercado is a party.
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(V)

(Vi)
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Throughout the Term hereof Mercado ehall not, other

than on behalf of Bart, directly or indirectly,

participate in or authorize or permit his name,

signature, photograph, voice, picture, likeness,

or other indicia of his identity to be exploited in

any manner, in connection with any commercial,

advertisement, promotion, merchandising, publicity,

endorsement, or other commercial exploitation, for any

product, service, company, individual or entity

whatsoever that may compete with any of the

Preexisting of New Materials.

Throughout the Term hereof Mercado email not, other

than on behalf of Bart, directly or indirectly,

participate in or authorize or permit the Mark to be

exploited in any manner, in connection with any

commercial, advertisement, promotion, merchandising,

publicity, endorsement, or other commercial

exploitation, for any product, service, company,

individual or entity whatsoever that may compete with

any of the Preexisting or New Materials.

None of the Preexisting Materials or New Materials or

parts thereof are or shall be in the public domain.

(b) Bart represents and warrants that:

(i)

(ii)

Bart has the full right to enter into and fully

perform this Agreement in accordance with its terms.

All Materials and any parts thereof created or

cupplied by Bart email be original to 11;,

10
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(iii) The execution, delivery and performance of this Agreement

and the Materials supplied by Bart shall not infringe

upon the rights, including but not limited to, the rights

of privacy or publicity. and copyright or trademark or any

other personal rights of any third party or violate the

provisions of any agreement to which it is a party.

10. Indemnigication.

(a) The parties shall defend, indemnify and hold harmless each

other from third parties against any and all claims, actions, liabilities,

coats and expenses, including court costs and reasonable attorneys‘ fees

resulting from the breach by either party of any of their respective

warranties, representations or agreements made herein.

(b) The party claiming right of indemnification ("Indemnitee")

shall promptly notify the party from which indemnification is sought

L"Indemnitor"), of any claim against the Indsmnitee which might give rise

to a claim against the Indemnitor under this Agreement, stating the nature

and'basis of the claim and, if known, the amount thereof. If a legal

action or proceeding is brought against the Indemnitee with respect to

which the Indemnitor may have liability under this Agreement, Indemnitcr

shall have the right,.without prejudice, to the Indemnitae's rights under

this Agreement, at the sole expense of the Indemnitor, to be represented by

counsel of-Indemnitor'n own choosing (with whom counsel for the Indemnitee

shall confer in connection with the defense of any such action or

proceeding) and, to the extent that-it shall wish, to assume the defense ”

11 ‘ ‘X/’/
(
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theregf with counsel approved by the Indemnitee, which approval will not be

unreasonably withheld. After notice from the Indemnitor to the Indemnitee

of the Indemnitor'e election to assume the defense, the Indemnitor shall

not be liable to the Indemnitee for any fees of other counsel or any other

expenses incurred by the Indemnitee, except where such expenses are

incurred at the request of the Indemnitor in connection with the defense of

any action or proceeding. The Indemnitee shall make available to the

Indemnitor and Indemnitor's counsel all materials relating to such action

or proceeding and the parties shall cooperate with each other in defending

against such action. The Indemnitee shall not make any settlement of any

claims which might give rise to liability of the Indemnitor without the

Indemnitor‘s prior written consent, which consent shall not be unreasonably
withheld.

ll. Affirmative Qgxgngngg.

(a) Mercado and Bart each agree that at no time, during the Term

hereof, shall either party disparage the other or any of its products,

services, business associates, directors, officers, employees or

representatives or his association with them.

(b) i If at any time during the Term any third party uses or

threatens to use, in any manner, Mercado’: name, signature, photograph,

voice, picture, likeness, or other-indicia of his identity or the name,

signature, photograph, voice, picture, likeness, or other indicia of

identity of a party other than Mercado in a manner which is likely to be

confused with or taken to be that of Mercado and such use would, if it had

 12
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been authorized by Mercado, constitute a violation of this paragraph, then

at Bart's request. Mercado shall take such eteps as Bart reasonably

(a) Right to Terminate.

(i) Bart shall have the right to terminate this Agreement

immediately (A) in the event of a material breach by Mercado which remains

uncured for a period of ten (10) days following written notice thereof; (8)

if judicial proceedings are filed or institute against Mercado, which Bart

reasonably believe: may impact upon the reputation or integrity of Mercado,

or have an impact upon Mercado's ability to perform its duties hereunder.

(ii) Mercado shall have the right to terminate this Agreement

immediately (A) in the event of a material breach by Bart which remains

uncured for a period of ten (10) days following written notice thereof; (B)

if judicial proceedings are filed or instituted against Bart, which Mercado

' reasonably believes may impact upon the reputation or integrity of Bart, or

have an impact upon Bart's ability to perform its duties hereunder.

(iii) Notwithstanding anything herein to the contrary, if Bart

fails to make any of the above mentioned payments, in paragraph 6(c),

within sixty (60) days from the due date, then Mercado shall have the

option to declare
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sart written notice at least fifteen (15) days prior to such date of

termination and Bart fails to cure the non-payment within such time period

or otherwise can justify its failure to make any such payments.

(b) Effect of termination.

(i) In the event this Agreement is terminated, Bart shall

have the right to sell~off any and all remaining Preexisting and New

Materials for a period of six (6) months after the termination date,

subject, however, to making the payments set forth in the respective

underlying agreements for the remaining Preexisting and New Materials.

(ii) In the event this Agreement is terminated by either

party for reasons other than non~payment of compensation to Walter as a

material breach by Bart, and Mercado provides similar activities,

employment, engagements and servicsg in connection with his psychic and

astrological services, Bart shall be entitled to receive ten (10%) percent

of all gross Monies and other Consideration, as such term is defined

hereunder for three (3) years following termination of this Agreement.

Gross Monies and other consideration shall mean any and all sums received

by or credited to the account of Mercado resulting from the use of

Mercado's psychic and astrological services and the results and proceeds

thereof after termination of this Agreement including but not limited to,

salaries, earnings, fees, royalties, residuals, repeat and rerun fees,

gifts. bonuses, shares of profit, shares of stock, partnership interests,

forgiveness of indebtedness, percentages and the total amount paid for any

package, television or radio program, motion picture, print or other

entertainment packages and any of which are earned or received directly or

indirectly by Mercado or Mercado's heirs, executors, administrators or

assigns, or by any other person, firm or corporation on Mercado's behalf.

1, H
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If any corporation, partnership, trust, joint venture or other business

entity in which Mercado has a direct or indirect interest shall receive any

compensation for permitting or contracting for the use of Mercado's

services, name, likeness or endorsement, then such compensation shall be

deemed "Gross Monies" for the purposes of this agreement.

(iii) Mercado shall maintain accurate books and records

relating to Gross Monies and other Consideration, if any, for so long as

Gross Monies and other consideration continues to be earned. Mercado shall

furnish Bart on a monthly basis with detailed accounting setting forth all

Gross Monies and other Consideration received or credited to the account of

Mercado during the previous month accompanied by payment of any and all

monies due to Bart. Bart and/or Bart's representative shall have the right

upon reasonable request, during regular business hours, to inspect and make

copies of such books and records. In the event of a disparity in Msrcado'e

favor of more than five (5%) percent, Mercado shall be responsible for

paying Bart's actual costs and expenses associated with the audit and«

immediately remitting to Bart all monies due.

(iv) Notwithstanding the foregoing, if Mercado enters into

agreements with any third parties in connection with the exploitation of

his'psychic and/or astrological services, Mercado shall direct all such

third parties to pay and account directly to Bart on the same basis as it

pays and accounts to Mercado.

13. gemediee.

Subject to the terms of this agreement, all grants granted or

assigned by this agreement shall be irrevocable under all or any

circumstances, and shall not be subject to rescission, termination or

injunction. In the case of breach ot this agreement by Bart, Mercado's

15
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sole remedy shall be limited to an action at law for damages. Neither

party shall be liable for damages for breach of this Agreement unless the

party in breach has been given reasonab1e.notice and opportunity to adjust

or correct the matter complained of, provided such breach is capab1e of
being adjusted or corrected.

14. floticee.

All notices to the parties hereby shall be deemed to have been duly

given when aent by registered mail, return receipt requested, or cablegram
or telex duly acknowledged, to such parties at the addresses herein below
indicated for their principal office:

If to Bart:

Bart Enterprises International, Ltd.

c/o Lennox Paton chambers

C1aughton'Houee

Charlotte Street

Nassau, Bahamas

If to Mercado:

Walter Mercado

c/ Jose Delgado Cadilla

Castro, Delgado, cadil1a.& Ramos

chase Building (Houainc)

416 Ponce de Leon Avenue

Suite 615

San Juan, Puarto Rico 00918

or to such other address as the party to whom notice is to be given may

have furnished to the other party in writing in accordance herewith.

16
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15. services Uniggg.

The services to be performed by Mercado and the rights granted

‘hereunder are special, unique, extraordinary and impossible of replacement,

giving them a particular value, the loss of which cannot reasonably or

adequately be compensated in damages in an action at law and that Mercado'e

failure or refusal to perform his obligations hereunder would cause

irreparable harm or damage. Therefore, should Mercado fail or refuse to

perform such obligations. Bart shall be entitled in addition to any of its

other rights and remedies Bart may have, to seek injunctive or other

' equitable relief.

16. Hiring and Employment of Psychics.

The hiring of psychics who will answer calls shall be carried out by Bart.

which will seek and follow Mercado's advice in the selection and screening

of credentials and abilities of such psychics. While Bart has discretion

in the hiring and employment of said psychics, Bart shall not hire or keep.

under contract or employment any psychic whom Mercado deems unfit or

unacceptable for the purposes described in this Agreement.

17. Inggggtion of Accounting Books.

Mercado may appoint a certified public accountant to examine the books and

records of Bart, but solely with reference to the subject matters of this

Agreement. such examination may he made during normal business hours upon

twenty (20) days written notice prior to Bart, but there shall be not more

than one such examination during any calendar year.

17  
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18. Eggfiggsional Reggigion of Services.

Mercado will attend and participate in all rehearsals, lilminq or taping

and photography sessions required and will render his services hereunder in

accordance with the scripts or other materials Bart shall furnish to

Mercado.for such purposes. Mercado agrees-to render Bart's services in a

competent and artistic manner to the beat of his ability, and that all

Morcado's services will be subject to Bart's approval, direction and

reasonable control at all times. Mercado will promptly comply with

whatever reasonable instructions, suggestions, and recommendations Bart may

give Mercado in connection with.the rendition of such services.

Notwithstanding the foregoing, nothing contained in this paragraph shall be

deemed to diminish Mercado rights of approval as otherwise provided in this

Agreement.

19. Life gnsgggnce.

Mercado agrees that Bart may obtain, in its discretion and at its sole cost

and expense, 5 life insurance policy on the life of Mercado in any amount

up to and including Five Million ($6,000,000) Dollars which names Bart or

anyone appointed by Bart as beneficiary. Mercado agrees to execute any and

all documents reasonably requested by Bart to give effect to this

provision.

 18



‘Case 1:O?—cv-20136—PAS Document ‘E Entered on FLSD Docket G1/'1 8/20{37 Page 43 of “it

20. fiiscsllaneous.

(a) Any waiver by Bart or Mercado of a breach of any term or

condition of this Agreement shall not be considered as a waiver of any

subsequent breach of the same or any other condition hereof.

(b) If any provision of this Agreement is declared void or

unenforceable by any judicial or administrative authority, this shall not

in and of itself nullify the remaining provisions of this Agreement.

(c) This Agreement shall not be deemed to constitute the parties a

partnership, joint venture, association or any type of combination. This

Agreement shall also not be deemed to constitute any party the agent of the

other, or to authorize any party to incur any obligations on behalf of any

other or to make on behalf of the other party any promises, warranties or

representations.

(d) This Agreement shall be deemed to have been made in Puerto

Rico, and shall be governed by and construed in accordance with the laws of

Puarto Rico and the parties hereto submit to the jurisdiction of the courts

of Puerto Rico.

A’ (e) This Agreement shall be binding upon and inure to the benefit

of the parties hereto and their respective successors, assigns, parents,

subsidiaries or otherwise related or affiliated company(ies).

Notwithstanding the foregoing, this Agreement shall not be assignable by

Mercado without the prior written consent of Bart. Bart has the full and

unrestricted right to assign this Agreement, provided Guillermo Bakula

shall thereafter remain and act in a consultant or advisory capacity of

Executive Producer hereunder.

19 t_,/‘, '1 [W
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(f) The paragraph headings of this Agreement are for convenience

only and shall not be deemed to affect in any way the meaning of the

provisions to which they refer.

(g) Thia Agreement represents the entire agreement of the parties,

and all prior assertions, understandings. warranties and representations

are merged herein. It is a final integrated agreement which includes all

the terms, conditions, and representations between the parties, and the

parties make no warranty, covenants or agreements, express or implied,

except those expressly set forth herein. This Agreement may be modified or

amended only by a writing signed by all parties to this Agreement.

(h) This agreement may be executed in counterparts, each of which

shall constitute an original.

(i) The effective date of this Agreement shall be June 7, 1995. W

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

executed in by their duly authorized officers effective as of the day and

year first above written.

_ WITNESSES:

 
—__j_#£m 

vm 

 -uj-x

 

 
Walter Her ado

Dated: August , 1995

20



‘Cast-3‘ 1:C2?’~cv-20136—PAS Document ‘E Entered an FLSD Becket ()1./"i8,"20{37

AGREED AND ACCEPTED AS TO PARAGRAPHS 1(a) and 6(8) ABOVE:

JAMIE SHOOP & ASSOCIATES, INC.

 
It r Mercado

Dat dx August 2 , 1995

21

Page 45 of “ffi

  



‘Case 1:O?—cv-20136—PAS Document ‘E Entered on FLSD Docket ()1./'1 8/20{37 Page 46 of “re

N A II

"Preexisting Materials" include a1l_prev1oue materials which
Mercado created or originated, and all prior results and proceeds of
Mercado’; services, all in connection with Mercado'5 astrological and
psychic activities. including but not limited to the following:

  NAME TIME
(1) Maya 60”
(2) Triangle 60”
(3) Azul 60”
(4) Corazon 30”
(5) Corazon 2'

(6) Impresionado 60”
(7) Impreaionado 30”
(8) Estrellae 60”
(9) S01 ' 30"

(10) S01 60"
(11) Amanecer 60”
(12) Angelica 60"
(13) Angelica 2'
(14) Vida 60”
(15) Vida 30”
(16) Vida 30"
(17) zodiac 60”
(18) Zodiac 30"
(19) Walter 60”
(20) Walter M. 30”
(21) Walter Mercado 60”
(22) South Beach 60”
(23) South Beach 30”
(24) Clouds 60”
(25) Walter (Mexico) 60”
(26) Walter (Mexico) 30"
(27) Walter (Mexico) 10”
(23) Ruins 60”
(29) Peluqueria (Mexico) 30”
(30) Peluqueria (Mexico) - 60”
(31) Walter Predicts 30”
(32) Walter Predicts (Spanish) 60"

~ (33) Walter/PWN (English) 60”
(34) Walter Predicts 60”
(35) Gene Con Walter 60”
(36) Antiguedades 60”
(37) Antiguedadea 30”
(38) Antiguedades 1'
(39) Antiguedades 30”

(40) Guardian Angels 60"
(41) Guardian Angels 2'
(42) Gane Con Walter (Revised) 60”
(43) New Angels 1'
(44) New Angels 30”
(45) Bibliateca 60”

(46) Biblioteca 30”
(47) Psiquico 60”
(48) Psiquico 30” '

(49) Walter Linea Astrologica 60" (Argentina)
(50) Walter Linea Astrologica 30” (Argentina)  22. 1
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ASSIGNMENT OF RIGHTS

Pursuant to paragraph 20 (e) of the agreement dated June 7, 1995 by and between Bart
Enterprises International. Ltd., (“Bart”) and Walter Mercado (“Mcrcado”), whereinit states:

“This Agreement shall be binding upon and inure la the benefit of the parties
hereto and their respective successors, assigns, parents, subsidiaries or otherwise
related or cgfiiliated company(z'cs). Notwithstanding the foregoing, this Agreement
shall not be assignable by Mercado without the prior written consent Q/‘Barr, Barr
has the fiill and unrestricted righI to assign this Agreement; provided Guillermo
Bakula shall thereqfler remain and act in a consultant or aa'vz'sor;y capacity of
Executive Producer hereunder. "'

THEREFORE, as of February 8, 2002, Bart hereby assigns the following rights to
WALTER INTERNATIONAL PRODUCTIONS, lNC., (“WIP”):

(1) The exploitation of the following business(es) utilizing Walter Me.-rcado’s
name, likeness and image in the United States:

(i) Tclcviscd daily horoscope segments on Univii.-ion and its affiliates,
including Un.ivision Puerto Rico;

(ii) Internet website;

'ig busiiicéss(cs) utilizing Waltcr M¢rcado’s
name, likeness and image in Central America:

(1) Newspaper publication of horoscope content.
(ii) IVR (integrated voice response) daily pie-recorded horoscopeservices.

Assignment executed on this 8 day of i%brU0r . 2002.

Bart Enterprises lntcmati al, Ltd.

 Witnesses:
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EXHIBIT “C”
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ASSIGNMENT OF RIGHTS

Pursuant to paragraph 20 (e) of the agreement dated June 7, 1995 by and between Bart
Enterprises International, Ltd._, (“Bart”) and Walter Mercado (“Mercado”), wherein
it states:

"This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective sucoe.vsors, assigns, parents, suh.sidt'art'es or otherwise
related or qfliliatzzti companyfles). Notwithstanding theforegoirzg, this Agreement
shall not be assignable by Mercado without the prior written cr)m'ent ofBari. Bart
has the fix]! and unrestricted right to amigo this Agreement; provided Guillermo
Bakula shall that-eqfler remain and act in a consultant or advisory capacity of
Executive Producer hereunder. "

THEREFORE, as of Match 1, 2004, Bart hereby assigns the following rights to
WATERVISION, INCL, (“Watervision”):

(1) The exploitation of any and all business utilizing Walter Merca.do’s name,
Jikeness and image in Central America, including, but not limited to:

(i) Psychic 900 pay—pcr—call scrvicc;

(ii) SMS (short messaging service), which may include horoscopes,
lucky numbers, chat, etc.

(iii) Ring tones, logos and wallpapers for mobile devices;
(iv) Inlemct Websites;

(v) Lottery and sweepstakes;
(vi) DVDs;

(vii) Club Membership Packages;
(viii) Prepaid Calling Cards
(ix) Televised daily horoscopes segments;
(x) Audio horoscope transmission via. radio;
(xi) Magazine publication ollioroscopc contcnt, excludiug newspapers.

Assigmncnt executed on this i day of M 0 rd? ., 2004.

Bart Enterprises lntcrnati nal, Ltd.
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ASSIGNMENT OF RIGHTS

Pursuant to paragraph 20 (c) of the agreement dated June 7, 1995 by and between Bart
Enterprises International, Ltd., (“Bart”) and Walter Mercado (“Mercado”), whereinit states:

"This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective suc.'ce.s'.v0r.s', assigns, parents, .mb.s'icliaries or otherwise
related or qfliliated campcmy(ie.s9. Notwithstanding the foregoing, this Agreement
shall not he assignable by Mercado without the prior written consent ofBart. Bart
has the fill! and unrestricted right to assign this Agreement, provided Guillermo
Bakula shall thereafter remain and act in a co/multant or aa‘vi.-vary capacity of
Executive Producer hereunder. ”

THEREFORE, as of March 4, 2004, Bart hereby assigns the following rights to
WALTERVISION PRODUCTIONS, INC., (“WalterVisinn"):

(I) The exploitation of the Following business(cs) utilizing Walter Mcrcado’s
name, likeness and image in the United States, both in the Hispanic and
Anglo markets:

(i) SMS (short messaging service), which may include horo:scopes,
lucky numbers, chat, etc.

(ii) Prepaid Calling Cards
(iii) Lottery and sweepstakes;
(iv) Club Membership Packages;
(V) Magazine publication ofhoroscope content;
(vi) Representing products in a capacity of spokesperson (products to

be previously approved, in writing, by Bart)

Assignment executed on this__ day of“M 0 {Ch _____, 2004.
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ASSIGNMENT OF RIGHTS

Pursuant to paragraph 20 (e) of the agreement dated Juno 7, 1995 by and between Bart
Enterprises International, .Ltd., (“Bart”) and Walter Mercado (“Mercado” , wherein
it states:

"This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective succe.s‘.s'ar.s', assigns, parents, subsicliaries or otherwise
related or affiliated comzaanvfies). Notwit/manding thefaregoing. this Agreement
shall not be assignable by Mercado without the prior written consent ofBart. Bart
has the full and unre.s'trit:ted right to assign this Agreement, provided Guillermo
Ba/cula shall thereq/ier ‘remain and act in a consultant or advisory capacity of
Executive Producer hereunder. ”

‘THEREFORE, as of October 14, 2004, Bart hereby assigns the following rights to
WALTER MERCADO RADIO PRODUCTIONS, lNC., (“WMRI"”):

(1) Transmission of audio horoscopes via radio in the United States;

(i) Horoscope transmission may be sold or bartcred in exchange for
advertising to be utilized for Mercado products or to be sold to third
parties.

Assignment executed on this M day of Izbf? , 2004.

Bart Enterprises International, Ltd.
1 Witnesses:
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. ASSIGNMENT OF RIGHTS

Pursuant to paragraph 20 (e) of the agreement dated June 7, 1.995 by and between Bart
Enterprises International, Ltd., (“Bart”) and Walter Mercado (“Mercadn"), wherein
it states:

"This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective successors, assigns, parents, subsidiaries or otherwise
related or affiliated company(ies). Norwlthstamling the ,foregoing, this Agreement
shall not be assignable by Mercado without the prior written consent ofBart. Barr
has the full and unrestricted right to assign this Agreement, provided Guillermo
Bakula shall thereafier remain and act in a consultant or advisory capacity of
Executive Producer hereunder. ”

THEREFORE, as of May 4, 2005, Bart hereby assigns the following rights to
WALTER MERCADO ENTERPRISES CORP., (“WME”):

(1) The exploitation of the following businoss(es) utilizing Walter. Mcrcado’s
name, likeness and image in the United States:

(i) Development, production and marketing 01' DVD’s containing
Mercado content.

Assignment executed on this H; day of M _,_ , 2005.

Bart Enterprises Internationa

 
Witnesses:

/" 'ntNan1e=‘5__ea=_.»£Z2?‘.7[_

in 
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--—-------xscnxwunn uuumno cnhkfinwa Y cxxco—-—-----

-------- -—------nxvocacrou an PGDIR-------------- --

--En la uiudad de Bayamén, Puerto Rico, a log

dieciocho dias del mea de noviembre del afiu dos mi1

seis (zoos). ------ ----~~--------—- ----------------- --

—u--—-———-'----- — — — — - --mu HI---I--v w - - ~ u - - - - w — — — — --

--IARCILINO RUIZ GORUJO. Abogado y Notario PGb11co

de Puerto Rico, con residencia en la municipalidad

de ‘ma Alta, .y estudio abierto en la ciudad de

Bayahén, Puerto Rico. - - - - - ---—--- ------ -~v ------ --
1

---- -----——--«-------courAnncn-----------—------~--

--DI UNA SOLA PARTS: DON WILTER MERGADO SALINAS

tanbién conocido COID WALTER HIECADO. mayor de

edad, solcero. propietario y vécino de San Juan,

Puerto Rico. ----- --- --------- --~---.--------------- --

——DOY II de condfiér peraonalmente al comparecienLe

y por sua dichos y mi creencia la day también dd su

edad. eatado civil y vecindad. Me aaegura tener, y

 
a mi juicio tiene. la capacidad legal neceaaria

para este otorgamiento y en tal virtud libre y

voluntariamente- — - - - - — - — - - - - - - - - — — - — - - - - - - - — - - - - - --

vF--.——---flI'-‘----I-W“"m°ulF’¢‘“‘---FN?-"V--hflfilfi-DI

--rnzxznoz Que par la Eecritura Nfimero Cuarenua y

‘ Tree (43), otorgada en la ciudad dc San Juan,

Puerto Rico, el dia diez (10) de mayo del afio dos

mil cinco (2005). ante e1 nqtario pfiblico Augusto

José Rosario Chavea, e1 compareciente confirié

poder general a don B111 Bakula, con seguru social

263-79-5477, mayor de edad, caaado, propietario y

residence de Miami. Florida. Eabados Unidoe do

. Améfiica.«- ------------------- uw ---------------------- --

snauunoa Que 01 ¢ompareciente desea revocar el
_,___:{:_—_

I Dldlnl 1 I
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d

poder y dajar sin efecto el mismo.; ------------- --

--rnncxno: En consecuencia de dicha revocacién, el

compareciente manifiesta que a1 autorizaree eaca

eacritura notificara inmediatamente deapués a don

B111 Bakula, para que ea abatenga en lo sucesivo de

hacer uao del puder revocado. ---------- -------nu--—

-------------ncnxvrmxou Y ADVER'1.'INCIAS—-——~-«-~v»—

-—E1 compareciente acepta esta eacritura en-—-

todas sue partes por encontrarla redactada conforme

a sua instruccionea. ------- ~~ --------------------- --

--Yo, e1 Notario, en cumplimiento can 10 dispuesco

en la Ley, 1e hice laa advertenaiae legales perti-

nentea a cake otorgamiento. en especial, que: Copia

certificada de esta eacricura ee notificaré al

Tribunal supremo de Puerto Rico-para sex inacrito

en dicha dependencia, y el miamo ag notificaré at

jg apoderado inmediaeamance se otorgue:-—--~»---~~-~--

—----- ------- ~~:.nc'mn 2 o-roxumumrro---------- --

-—Aa1 lo dice y otorga e1 compareciente ante mi, el 
infraacrito Notario, luego de haber renunciado nl

derecho que le nice saber tenia para requerir Lu

preaencia de tescigos inatrumentalea. Leida en alca

voz eata escritura a1 compareciente por mi e1 Nota-

rio, y también leida peraonalmente por el otor-

gante, as ratifica en la miema y fija sue inioiales

a1 margen izquierdo de codos y cada uno da lug

fiolios, y firma al final del filtimo, ante mi, e1

Notario, que de todo lo que consigno en el presenhe

documento DOY PE. -------------------------------- --

--DE TODD no CONTENIDO en este instruments pfiblicu

y de quedar adheridos y cancelados loa corres—----

pondientea aeiloa de Rnntas Incernaa y el sello del

_ Impueato Notarial del Colegio de Abogados de Puerto

Rico, Yo, el Notario, qu: Eirmo, rubrico, signo y

( liqull I I
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aello. REPITO LA FE. ----------------------------- -- “

--FIRMADO: WALTER MERCADO SALINAS-.---m..--.--_-........-.......-.....

----'-~-—----FIRMADO. SIUNADO. SELLADO Y RUBIUCADO.--—--—----—---m
'-~'--""'-"‘MARCEUN0 RUIZ CORUJO. NOTAFUO PU BLICO—-~-----------

-ES COPIA SIMPLE---—=-'-‘——L-----.------~----.--—-__---------.~.......-..-.-..--

I Plfilll F I
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HSTROMUHDO. l|"1C.
352 AVE. SAN CLNJDIO SUITE 2 I 5

SAN IUAN. PUERTO RICO 00926
787'748'20$0 TELEFONO Y FAX 

22 de nnviembre de 2006

Sr. Bill Balrula

Miami, Florida

Estimado Sr. Bakula:

Efectivo el 22 de noviembre do 2006 damos por concluida la relacibn de negocios
entre usted, sus empresas y el Sr. Walter Mercado y su empresa Astzromundo, Inc.

Rn relacibn a la deuda quc ustod tiene con el Sr. Mercado y su empresa
agradeceré sea satisfecha a la mayor brevedacl posible. '

Opurtuhamcnte estaremos cornunicéndonos para la realizacibn de una auditoria de
los negocios que usted cfectué con el nombre y la figuxa del Sr. Mercado durante: los
pasados cinco afios.

Conforme a la determinacién tomada, qua-da cancelada todo tipo de actividad en
la quc usted ha estado representandn y/u utilizando el nombre y la figura del Sr. Walter

'Mercado.

Cordialmente, .

Carmen Dolores RUIZ Lépez
Asesom legal de Astromundo, Inc.
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Translation of letter dated November 22, 2006 from Astromundo, Inc. to Bill Hakula

November 22, 2006

Mr. Bill Bakula

Miami, Florida

Dear Mr. Bakula:

Effective November 22, 2006 we consider the business relations between you, your
companies and Mr. Walter Mercado and his company, Astromundo, Inc. to be
terminated.

In regards to the balance that you have with Mr. Mercado and his company, I would
appreciate that it be satisfied as soon as possible.

We will be contacting you soon in order to accomplish an audit of the businesses that you
achieved with the name and image of Mr. Mercado during the last five years.

According to the determination taken, all activity in which you. have been representing
and/or utilizing the name and image of Mr; Walter Mercado are hereby cancelled.

Cordially,

Carmen Do_lores Ruiz Lopez
Legal representative of Astromundo, Inc.
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HSTHOMUHDO. INC.
352 AW. SAN IZINXDKJ SUITE 2! 5

SAN IIMN. HIERTD RICO 00926
H7-743-zom 'r£tEFONo VIA! 

28 de mviemhm dc 2096

TELBIVISA, Sr. A U. C. V.
México

Estimmicm sdiotes de Televiam

For medio de esta camqucrernoa nollcltarles nos envien oopia de cuaiquier
comma 0 dumrnunto qua usledox Iuynn fimmzio an dander eaté ozwmuiln mi
pmidyncibo. Thmbién {cs pido qua se 14-. envic um: as India est: infonnuaion ml.
sonar Amhnny Hammdu. Pnedm euvimne la informacnén a las ziauienm
direocioms:

Antronnnado, Inc.
352 Ave. San Claudio
Suite 2'15

San luau, Puma Rim 00926

Fax: f787)'M8-2050

Sr, /mthqmy Hamfindau.
EMS Convoy Winderrmm
mm

Oflmdo. Flmrida mas '

Fax: (4(Y7)8764560
(4o7)386.1aa5

/‘Mung;-ndooido parau ntcncién y anmbilidad.C...
Ctfrdinlmmie,

1« ' . 0

k“~""' wan Marcado

9 2’?!
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Translation of letter dated November 28, 2006 to

Televisa from Walter Mercado, Astmmundo Inc.

November 28, 2006-12-06

'l‘elevisa, S./\. dc C.V.

Mexico

Dear Sirs at Telcvisa:

By way of this letter, we would like to solicit copies of any contracts or

documents that you executed which involves my participation. Also, I ask that you send a

copy of all this infonnation to Mr. Anthony Hernandez. You may send the solicited
infortnation to the following addresses:

Astromundo, Inc.

352 Ave. San Claudio

Suite 215

San Juan, Pucrto Rico 00926

Fax: (787) 748-2050

Mr. Anthony I‘Iernande7.

8815 Convoy Windennere
#181

Orlando, Florida 32835

Fax: (407) 876-1560

(407) 386-7885

1 am very appreciative for your attention and kindness.

Cordially,

Walter Mercado

Testimony # 9971

Sworn and subscribed to before me by WALTER MORALES, of legal age, single,
neighbor of San Juan, Puerto Rico, whom l swear to know personally. In San Juan,

Puerto Rico, November 29, 2006.

Signed by Notwy Public
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QSTROITIURDO. ||'iC.
JSZN/l'..MNCMlDiOSl.lTEZlS

9WIW'«N.NEKYO two 00926
737-74m0so1‘mmvovrAx 

29 due novicunbro do 2006

Mr. Luis Canswo

Talavisa, s..an.c.v

Re: ‘Waiter Mewado

DGWMI. LI.IiICauIw0,

Plane bc advited that I. Walter Mamda, have caused all business rclutiam with my now

flame: agent, Bill Baimla. and any ml III of his la-uslnm omexprises. I hnve oflicially
rcsaindod Mr. Balculak power of attorney pfivilogm and he hoidu no ofiicial and
unctionod mdmmrlu beating my name. Furlhemloxe, Mr. Btkula has no rights otihle
somyoftlu fbllnrwingiuanywny, sbnpeorfiatm: (omymnewdanyuwclmad
trademarks; (ii) my lilmml; (iii) my images and phmogxupha; (iv) my video or audio
works and preuanmions and any associated copyrights; (iv) my astrological scripts and
toms), including ilmc clnimod to be w-I-man by me or on my behalf; (V) books written or
oo-Writtcn by me or on my behalf; (vi) CD: or DVD: published and/or distributed
baring me or my likcness; (vii) wobsitca beating me: or my Ilkoncss; (viii) text
messaging and cell phone streaming beating me or my likcnm or my
astrological text. including those claimed to be written by me ow on my bahalf; (viii) any
mhoruoasofmyuauwand any m’flnc.nbovcfor11:cpiuposesof¢}nnuutingbusiucsswit1:
Mr. Balm}: or my ofhis lmlsinoss enmprim. This discngmmlavc iaimmodiate. To the
Ilxtetttthu yourcompany may hove anexistiog contttctwith Mr. lulctxla, army ofhis
businau etutsrpfim. regarding the above, uke note that M‘. Bukula will no longer be
able to iagally deliver such product to your company.

ICo, LLC ("W'MMC") as mytwwandimciusive ngtmtnnd
I my immcs: related affairs to: any and all form ofmy name. likeness and products amt

befvmdled omlnsivclr thrmh WMMC and their designated nopruontutivcl Emm ma.

ggzwam YoucaamaahWMhrICbyca1litn3Mr.AnthonyM Hcmmtcz l!I(32ii)

Isincmlytpologiufiudvamcfiaraqyhmmpfionughnmynawhidnmurmgmuom
mayuuaeyouandyourcornpmr. Iiooléforyvaxdtobavinsyouworkciosolywith

Wbmcéigomxmdcggimwpmmmiesmwflchmmywmkwgmmmwm
 

   57,9 9/
J“'°“°.¥&nc:a1nar-banfiinovmilnin =-"-«fit.-.-_..

5‘: aqznazcawaoperacuakuetwe. msmmm, .
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” / .x- . ~~. Walter Mercado
lAstr6Iogo

0 se imagine que se_ convertiria en el astrélogo de Latin'oamén'—
a. "D‘ten que {existen} dos.épocas, AW. yD.W: antes de Walter

7 desipués de Walter", comenta; “Desde que [elmundo] me conc-
e, ha habido una revolucién". Bueno, contal que la suya no ter-
ine de forma funesta coma otras Ievoluciones . “Ya tengo 280

. " os con mis filtimas ,encaInac'”iOnes",_ confiesa “Y segu'iré‘*reen—
amando. Esa es la visién que tengo de mi future". Veremos a

* er cémo regresa en 1a‘pro’xima Vida.

 

 
 

 
 

sus-obras se empezé a
1a: :1 rgansmo magi-
u obx_a' maestra, Cien

V ' de ioled

egados de_l gobeman-
bano Fidel Castro,~es

- mddél bodm liferario

1/‘gto exclusiva por Omar Cruz

 

URAN
 

. tions Inc, Claxson

 

Gustavo Cisneros
IPresidente,
organizacién Cisneros
Este magnate venezolano
de 60 afios ha hecho su for~

tuna ($5,000 millones gn el
2006, segfmla zevista Far-
bes), en Ias telecomunicm
ciones en Venezuela

(venevisién) y Estados Uni-
dos (Univision Com'munica.;_

 
  
  

 
 

    Interactive Group Inc)‘ Y
como si fuera poco, en sus
mementos de ocio no ‘es.
mo verlo de pescacon su
amigo, el ex presidente

George H.W. Bush.

 

 
 

 
 



_ . .. .. ...u ~-.1.-A ».
 .....j.._.._.. ..  . _...__._........__.

 
 

 

 
 
 
 

 

 

 
 

 

pm Walter Mercaao
anew 20 4 febrerols

En e} mes del amor, cu resplandeces. La independencia personal y la ca-
pacidad para configurar tu vida segtin tus condiciones serén més
fuertes que en el 2006. Hasta el dia 18, avanzarais en tu profesién. Te

impones por tu talento y originalidad. Mes extraordinariamente prés-
pero, Urano trae dinero a tus manos en forma misteriosa Notarés que elmundo cambia a tu favor. Tu salu

Sirnbolo: El aguador
Elcmentoz Aife
Piedra: /-‘(mbar

Colores: Violeta yam: eléctrico
Simbolo mftko: Urano

‘ Planet: Regents: Um no
icampatibifidades para este mes:

libra, Géminis, Sagitario y Aries
Caraderisticasposifivas: ,

Amigable, tra bajadora y tolerante
Caracteristicas negztivas:

Arrogante, obsesiva y
rfianipuladora

 
 

 
 

 

   
 

  
  

  

 

<;~}&‘0.:-‘:'):'E‘g’_fivH-',-”<~@<::*‘*'./V«
 

é

  Fresno 1007 a prom: EN esmnou. 1:9
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K febrera 19 -> marzo 20Febrero es un mes mistico en un afio de enorrne
espirituahdad. Las experiencias extrasensoriales

serén comunes y normales. Tu juicio financiero seré acertado‘
Atraes fama y dinero a caudales. Todo cambio en tu mundo

profesional seré el inicio de un nuevo mundo en loque a tra-
bajo se refiere. Tu planeta del dinero te quiere ver feliz obte-
niendo todo lo que deseas. Tu salud estaré mejor. Venus
favorece tu apariencia e imagen. Todo lo astral te favorece en
este, el mes del amor. Tus mimeras: 5, 9, 17, 21.

Q E! amor te persigue y te encuentra. Tu pareja se desvive por
complacerte. Seré un mes fundamentalmente feliz. Tu rela—
cién se tama més intensa segun pasan Ios dias. Estarés en la
cima del placer personal Virgo y Cancer te harén feliz.

. Anes W, 21 4 am: 19
Esta.rés valiente, agresiva, confiada y mas segu-

_ b vra dc timisma. Te valprarés més y garrarés més
dinero co‘m‘ovresuItado..T‘e destatas yte pre'mian.’Tus amigos
serén.loS..Duentes paré alcanzarlogros mayores. Le darés pun-
to final at-todo 70 que cornenzaste en el 2006. Sen’: un periodo

 

de comedia y:fe1icidad yaque Ia tragedia terminé. Cultiva la '
pacienciay la'dip‘1o.r_njaci,a}y ’n’o tendrés piedras en tu camino..
Hazte un buen e'x2irfién'.médico en este mes para asegurarte
qyv "od/oestévbien con tu salud;Tu_'s nfimeros: 5. 16, 20, 32.
Q Urano seguiré sagudiendo tu_ mundo sentimental. Se que-dy

raider-y no.e_xp]_ote‘s -pot‘ tgnterias;'—Fe'prero es un mes de mucha
sensuajidad y erotvismos Nadje de tu‘ pasado te conviene.

 
 

 

 

fiormenté; Sal de m'test§m<iez y’ o':y'e“e1 c6rrsé]o.§ie qwenmas
te quieré. Ins nameros: 1 6 8;ij3.~ v ‘
9''Muchos .. ' ” 

 
V éfle

vidabie. Con Venus en Piscis,ur1 suefio de amor s’e realizafi. ” V

140 PEOPIE EN ESPANOL I FESRERO 2007.

, tu lado quieliireélmente fe haga feliz. Controla tu ca~ -

 

 

V. ' '-’. '.O I

. GemIn‘Is.ma,o21.»,.m2a.
3 . Ganjodo‘ Idgistral a tu favor nortendrés de qué

“q'u_ejaft Tpdofgbque pidas se te concederé. Po-
drés probar _tujl'egehcléiriazrrérsatilidad ial buscar empl " "fa.-
lentos omltosvque-fignorabfiafs poseer»sa1eri‘aIa1u"z‘ E-L O ’te
impulsava viajar ya’ expafidir tus ‘norizontes. Ti}: '1'" . egal. es.-
taré de tu parte. No te compliques la Vida opinandd de politi-
ca. Tufpqder delsanacféfi‘ seré iIirnitado.. No hay eriferrnedad
que pueda afectarte sijdecretas diariamente sailud, salud y
més saIud.Tus“nfiméfqs. 72‘i, 33, 42.
C Jupitenbel gran benefactor; sigue ilurnrfriando tu sector de
_unio‘ri’es y m_a_trim9r1jiq. Te si'entesfmés preparada; para entre-
gar de nuevdtu»cQrazén"a7Tér:persona:indicada Revolofea so-
cialmente ya que tubpn’r1cip_evazu1.te espera. ‘

  
 

 

 
la Vida ihi /in‘_a;’;e%a y iqajogtus gegras. La<s§.1ud y

' ab§1jo;éstaréh'b;¢jo los rayos poderosos del Sol. En tu ca-
: »rr'ér2_1}te récohocerr fus guilafes-di:';5rofesi6n‘aL C:u1tiv\/'a’rés tu-

', Tleza interiory extyeriérkQcurrirén‘re¢uperéciones7n3jlagro-
- 3 .sas.-_,Conl'a fueflés'Iec;_iones de Saturn ‘ en t'u=secto_retcn,1é—

' '_ mi‘c<>\,Evs‘.§‘b ' '  ‘lqrar y.  
 
 

  

 

 
ILIJIONISrxcxmwnsy

«W»,'



 

 
-julio 23 -> agosto 22

Verés un enorme avarice hacia tus metas. Revisa
tus papeles y documentos y ponte 31 dia pagando

i deudas. Te coimas de entusiasmo y de creatividad. Te atreves a
‘ todo y todo lo harés bien. Trabajarés mas y con mayor dedi-

cacién, pero mayores sc-ran las ganariciasy Ios reconocimien—
tos. Se sanan males del aima y delcuerpo. Tu mundo de

" - amigos Se enriqueceré con excelentes colaboradores. Ya Ia épcr
ca de sacrificios imitiies y limitaciones finaimente acabé.
Tus niimeros: 6, 9,21, 33.

3 V El Sol sale para ti en asuntos sentimentaies; Un nuevo (o ta!
1" vez viejo) interés roméntico alborotaré tuvida. No te precipi-
gf tes a rnatrimonios o ataduras muy formales.'D1'sfruta, pero

sin complicaciones. Saca provec-ho de este mes del amor.

 

agosto 23 9 septiembre 22
Cuidado con la camunicacicbn. Expiicauna y mi} ve-

: .ces‘Io que quieres y cémo ioquieres. Mercurio es—
aré retrégrado en Piscis a partir del dia 14. La luna ileria del 2
la nueva deI17 acentflan la import-ancia de que te cuides fi—

‘ica, marital’ y emocionaimente. Date-valcir y recupera tu au~
Oeétima. aytiempo paradistraerte y cambiar de ‘panorama

  
   
 
 
 
 

 
 
 
 

 
 
 
 

 

 

 
eat?

i.ha_blar, nq'cdrfiéntes_
 

 
 

. o..;tas<'mimems: 3’; 9.‘1:2;17],
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STOP AL 70777.
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LAS PREDICCIONES DE

A partir de hoy, tus asuuntosde‘
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Walter Mercado a traves de tu

V ~ ceiular. ‘

SIGUE ESTAS iNSTRUCCiONE8 PARA
R!-ECIBIR DiAR!AMENTE LAS PREDIC-
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= ~ ASTROLOGIA:
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AL NAUMERO$7’?

{"SERV(ClO") CONLLEVA UN COSTO DE SUSCRIPCICN DE‘
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.____:———~———j

Case t:O?—cv-201:-%6—PAS Decumer§l§,"_ §fi§ESI§) Docket Gt/'1 8/20{37 ' Page 76 of “B6

The JS-44 Civil cover sheet and the infonnation contained herein neither replace nor supplement the filing and service of pleading or other papers as required by law,
except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974. is required for the use of the Clerk of

Court for the purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON THE REVERSE OF THE - 2 0 1 3 I1(a) PLAINTIFFS DEFENDANTS Q

WALTER INTERNATIONAL PRODUCTIONS, INC., a Florida Corporation, WALTER MERCADO SALINAS, a natural person, and ASTROMUNDO.
WATERVISION, lNC., a Florida Corporation, WALTERVISION PRODUCTIONS, INC., a Puerto Rico Corporatio -‘ -~y )' vrr “ .
lNC., a Florida Corporation, WALTER MERCADO RADIO PRODUCTIONS, lNC., _ E i ZBART ENTERPRISES INTERNATIONAL, LTD., a Bahamas Corporation, a "

Florida Corporation, and WALTER MERCADO ENTERPRISES CORP., a Florida 3 A] H E‘ ECorporation I M ‘ ‘
(b) COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF: Miami-Dade COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT

(EXCEPT IN U.S. PLAINTIFF CASES) State of Puerto Rico (IN U.S. PLAINTIFF CASES ONLY)
NOTE: N ‘ ND C DEMNATION CASES. USE THE LOCATION OF THE

1 /// Ir J I I I W A’ II 1 TRACTOFLANDINVOLVEDI . - ._r .

(c) A ON YS( IRM NAME, ADDRESS, AND TELEPHONE NUMBER) ALT R - RCADO SALINAS
Greenberg Traurig, P.A. 352 Av, San Claudio Suite 215
1221 Brickell Avenue San Juan, Puerto Rico 00926-041Miami, Florida 33131

(305) 579-0500 ASTROMUNDO
Marlene K. Silvennan, Esq. 352 Ave, San Claudio Suite 215
Jessica Carvalho Morris. Es. San Juan, Puerto Rico 00926-0417

(d) CIRCLE COUNTY WHERE ACTION AROSE:

DADE MONROE, BROWARD, PALM BEACH, MARTIN, ST. LUCIE, INDIAN RIVER, OKEECHOBEE, HIGHLANDS
  

   
II. BASIS OF JURISDICTION III. CITIZENSHIP OF PRINCIPAL PARTIES CT
(PLACE AN X ONE BOX ONLY (For Diversity Case Only) PTF DEF (PLACE AN X IN ONE = X F ' ‘ i . ‘AMI DEFAND ONE BOX FOR D ‘ I - T PTF

El 1. US. Governmem El 3. Federal Question Citlzen of This state 1 U 1 Incorporated oIPr1‘ncIpal Place or IE] 4 E1 4Plain”, (US. Government Not a Party) 5"5i|'|955 5" This SW9

D 2. U.S. Government til 4. Diversity citizen 01 Another State U 2 E 2 Incorporated and Principal Place 01 El 5 IE 5Business In Another Stale

Defendant (Indicate Citizenship or Parties in Item III) Citizen or suoject at a Foreign County U 3 D 3 Foreign Nation El 6 CI 6
IV. CAUSE OF ACTION (CITE THE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE A BRIEF STATEMENT OF CAUSE.

28 U.S.C. §§ 1331 and 1338(8) Patent Infringement DO NOT CITE JURISDICTIONAL STATUTES UNLESS DIVERSITY.)

IVa. Undetemlined Days estimated (for both sides) to try entire case

V. NATURE OF SUIT (PLACE AN X IN ONE BOX ONLY)
5 FORFEITURE

A TORTS PENALTY A BANKRUPTCY
PERSONAL INJURY

 

 
 

 

  

   

 

A CONTRACT A OTHER STATUS 
 

 
 

   

      

 
 
  
   
   
   

  

 
 

 

  

 
 

  
 

 

  

 
  

El 110 Insurance D 310 Airplane E] 362 Personal Injury-Med. Malpractice El 610 Agriculture El 422 Appeal 2! USC 158 states Reappointmenl
U 120 Marine U 315 Airplane Produd Liability [1 365 Personal Injury-Product Liability D 620 Other Food 8- Drug U 423 Withdrawal 28 USC 157 U 410 Arltitnlsl
D 130 Miller Ad CI 320 Assault. Libel A slender D 3_6B Asbestos Personnel Injury Product [1 825 Drug Related Seizure 01 Property El 430 Banks and Banking
1] 140 Negotiable 1:1 330 Federal Employer's Liability L"""'"V 21 “SF 3'" A pnopsnrv Rlelrrs U 450 Commerce/ICC

lnstmment U 340 Mame PERSONAL PROPERTY 3 630 LIQRIIOI :aws gates/etc. BE] 150 Recovery of Overpayment at . . . D 370 O", F 3 d 840 R. . L mck D 520 copy.-gums 460 eportation
Enlorvement 0' Judgment D 3“ mm P'°d"°‘ Ham’ 8'. r U . El 550 Airline Re s no Racketeer Influenced and. D 360 Motor Vehicle 5| 371 TM“ '" '-°“‘*"KI 5 ° 53° "“‘°"‘ . .

El 151 Medicare Act D 660 ow‘ mom] Sam ‘Hum’ Corrupt Organizations5 355 Mum, vehicle produu |_m,imy D 380 Other Personnel Properly Damage 9 V D 840 Trademark _ .
D 152 Recovery oi Defaulted Student , , D 690 Omar 810 selective service

Loans (Excl Veterans) e D 360 Other Personal Injury U 355 Pwpefly Damaoa Pmduct Liability 55° Sewmieslcommodmsl
D 153 Recovery of Overpayment or B SOCIAL SECURITY Exchange

V°'°"’"'5 B°"°m’ B 875 Customer ChallengeU 180 Stockholders suits 531 HM (1395)(0 WUSC3410
190 Other contau 352 Black Lunt1(923) 391 Agricultural ActsD 863 DIWC/DIWW 405(9))

864 SSID Title XVI
855 RSI (405(g))

892 Economic Stabilization
Act

893 Environmental Matters
894 Energy Allocation Act
595 Freedom ol lnlonnatron

195 Contract Product Liability A c|v|L Rlcnrs 3 pR|5oNER pE'n1'|oNs 710 Fair Labor Standards Act
720 Labor Management Relations B
730 Labor Management Reporting 8.Disclosure Act  

 

 UEIDUU
 
 

All Voting
442 Employment

510 Motions to Vacate Sentence Habeas
Corpus
530 General‘  

 
    

A REAL PROPERTY  
 

 
 

 
 
 

 
 
 
 

 EIUUCIE1
ElUUEICIDDUEIDD

   DIJEIEICI EIDUEIEID
 
 
  

 

 

443 Housing/Accommodations _ A FEDERAL TAX suns

9 22° F°'°°'°5”'° 3 440 Other Civil Rights 5‘° M""‘“"""5 ‘ °‘’'‘”‘' 79° °"‘°' ”"’°’ ”"°’"°" ’ El 570 Texas (vs. Plaintift or °°° 3:’f:,',’,',,‘,’,',,::,°, Um,
I] 230 Rent Lease and Ejenrnent 550 Civil RIOMS BE"‘9I°Y°° R“ '“°~ s°°“mY o°'°"d"“) Equal Access to Justice
El 240 T0r|5 In Land A or B '3 gggms 1-mm Pany 26 use El 950 Constitutionality 01 StateU 245 Tort Product Liability s‘‘‘'“'‘’‘'‘
D 290 All Other Real Property 5' 39° °"‘°' 5‘““"°'V ‘°“°""' A or B

VI. ORIGIN (PLACE AN X IN ONE BOX ONLY

1. Original Proceeding D 2. Removed From State Court D 3. Remanded tram Appellate Court D 4 Reflled D 6. Multidislrict Litigation D 7. Appeal to_Dlstriot JudgeI3 5. Transferred from another district mm Mawsmm Judgmem
(SWCIIV)

VII. REQUESTED CHECK IF THIS is A CLASS ACTION DEMAND '3 CW VE=.°"'v it . D Yes
IN COMPLAINT D "M" FRCP4 23 demanded in complaint. ,2 No

JURY DEMAND:

VIII. RELATED CASE(S) (See Instructions): JUDGE DOCKET NUMBER
 

IF ANY

  Date Paid: M/ifp:

1795059901 §[ / 7

 



Case ‘i:C>7wc:v—20135~PAS Document 36 Entered en FLSD Decker O5/26./2007’ Page 1 ea‘ 33

IN THE UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-20l36—CIV—SEITZ/MCALILEY

WALTER INTERNATIONAL PRODUCTIONS,

INC., WATERVISION, INC., WALTERVISION

PRODUCTIONS, INC., WALTER MERCADO

RADIO PRODUCTIONS, INC., BART

ENTERPRISES INTERNATIONAL, LTD., and

WALTER MERCADO ENTERPRISES CORP.,

Plaintiffs,
Vs.

WALTER MERCADO—SALINAS, and

ASTROMUNDO, INC.,

Defendant.

WALTER MERCADO—SALINAS; and

ASTROMUNDO, INC.

ANSWER AFFIRMATIVE

DEFENSES AND COUNTERCLAIM

 

Counter— Plaintiffs,
Vs .

WALTER INTERNATIONAL PRODUCTIONS,

INC., WATERVISION, INC., WALTERVISION

PRODUCTIONS, INC., WALTER MERCADO

RADIO PRODUCTIONS, INC., BART

ENTERPRISES INTERNATIONAL, LTD., and

WALTER MERCADO ENTERPRISES CORP.,

Counter—Defendants.

/

COME NOW, the Defendants, WALTER MERCADO—SALINAS and

ASTROMUNDO, INC., through the undersigned counsel, and respectfully file this Answer,

Affirmative Defenses and Counterclaim as follows:

ANSWER

l. Denied.



Case ‘i:C>7wc:v—20135~PAS Deeument 36 Entered en FLSD Decker O5/26./2007’ Page 2 ea‘ 33

2. Admits that this matter involves citizens of different states, otherwise is denied.

3. Denied.

4. Denied.

5. Without knowledge and therefore denied.

6. Denied.

7. Without knowledge and therefore denied.

8. Without knowledge and therefore denied.

9. Without knowledge and therefore denied.

10. Without knowledge and therefore denied.

ll. Without knowledge and therefore denied.

12. Admitted.

13. Admitted.

CONTRACTS

Agreement between Bart Enterprises and Mercado

l4. Admitted.

15. Denied.

l6. Denied.

l7. Denied.

l8. Denied.

l9. Denied.

20. Denied.

2l. Denied.

22. Admitted.
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23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

Denied.

Assignment by Bart Enterprises to International Productions

Without knowledge of this relationship and therefore denied.

Denied.

Denied.

Assignment by Bart Enterprises to WaterVision

Without knowledge of this relationship and therefore denied.

Denied.

Denied.

Assignment by Bart Enterprises to WalterVision

Without knowledge of this relationship and therefore denied.

Denied.

Denied.

Assignment by Bart Enterprises to Radio Productions

Without knowledge of this relationship and therefore denied.

Denied.

Denied.

Assignment by Bart Enterprises to Walter Enterprises

Without knowledge and therefore denied.

Denied.

Denied.

ADDITIONAL FACTS COMMON TO ALL COUNTS

Denied.

Entered en FLSD Deeket O6/26./2007’ Page 3 of 33
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40. Denied as stated.

41. Denied as stated.

42. Admitted.

43. Admitted.

44. Admitted.

45. Denied.

46. Denied.

47. Admitted.

48. Denied.

49. Denied.

50. Without knowledge and therefore denied.

51. Denied.

52. Denied.

53. Denied.

54. Denied.

55. Denied.

56. Denied.

COUNT I

Breach of the Agreement between Bart Enterprises and Mercado

57. Denied.

58. Denied.

59. Denied.

60. Denied.
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61. Denied.

62. Denied.

63. Denied.

64. Denied.

COUNT 11

Action for Tortious Interference with Contract Against Mercado

65. Denied.

66. Denied.

67. Denied.

68. Denied.

69. Denied.

70. Denied.

71. Denied.

72. Denied.

73. Denied.

COUNT 111

Action for Tortious Interference with Contract Against Mercado

74. Denied.

75. Denied.

76. Denied.

77. Denied.

78. Denied.

79. Denied.
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80. Denied.

81. Denied.

82. Denied.

COUNT IV

Breach of the Agreement Assigned by Bart Enterprises to International Productions

83. Denied.

84. Without knowledge and therefore denied.

85. Denied.

86. Denied.

87. Denied.

COUNT V

Breach of the Agreement Assigned by Bart Enterprises to Watervision

88. Denied.

89. Without knowledge and therefore denied.

90. Denied.

91. Denied.

92. Denied.

COUNT VI

Breach of the Agreement Assigned by Bart Enterprises to Waltervision

93. Denied.

94. Without knowledge and therefore denied.

95. Denied.

96. Denied.
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97. Denied.

COUNT VII

Breach of the Agreement Assigned by Bart Enterprises to Radio Production

98. Denied.

99. Without knowledge and therefore denied.

100. Denied.

101. Denied.

102. Denied.

COUNT VIII

Breach of the Agreement Assigned by Bart Enterprises to Walter Enterprises

103. Denied.

104. Without knowledge and therefore denied.

105. Denied.

106. Denied.

107. Denied.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

As for the Defendants’ First Affirmative Defense, Plaintiffs’ claims are barred for failure

to state a cause of action. More specifically, Plaintiffs’ claims for breach of contract and tortious

interference are legally and factually unsupported and therefore are barred for failure to state a

claim upon which relief can be granted.
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SECOND AFFIRMATIVE DEFENSE

As for the Defendants’ Second Affirmative Defense, Plaintiff’s, BART ENTERPRISES

INTERNATIONAL, LTD., claims are barred for lack of capacity to bring forth any action or to

S116 .

THIRD AFFIRMATIVE DEFENSE

As for the Defendants’ Third Affirmative Defense, Plaintiffs’ claims are barred by the

doctrine of accord and satisfaction.

FOURTH AFFIRMATIVE DEFENSE

As for the Defendants’ Fourth Affirmative Defense, Defendants allege Waiver.

FIFTH AFFIRMATIVE DEFENSE

As for the Defendants’ Fifth Affirmative Defense, Defendants allege estoppel.

SIXTH AFFIRMATIVE DEFENSE

As for the Defendants’ Sixth Affirmative Defense, Defendants allege negligent

misrepresentation and fraud in the inducement.

SEVENTH AFFIRMATIVE DEFENSE

As for the Defendants’ Seventh Affirmative Defense, Defendants allege that the Plaintiffs

have been guilty of inequitable conduct to the extent and degree that the relief prayed for in their

Complaint should be denied.

EIGHTH AFFIRMATIVE DEFENSE

As for the Defendants’ Eighth Affirmative Defense, Defendants state Plaintiffs have

breached a fiduciary duty and owed to the Defendants, thus Plaintiffs are barred, as a matter of

law from seeking any recovery against these Defendants.

8



Case "E:C>7wcv—20135~PAS Document 36 Entered en FLSD Docket O6/26./2007’ Page 9 of 33

NINTH AFFIRMATIVE DEFENSE

As for the Defendants’ Ninth Affirmative Defense, Plaintiffs have not suffered any

damages and therefore have no cause of action.

TENTH AFFIRMATIVE DEFENSE

As for Defendants’ Tenth Affirmative Defense, Plaintiffs have failed to mitigate any

alleged damages.

ELEVENTH AFFIRMATIVE DEFENSE

As for Defendants’ Eleventh Affirmative Defense, Defendants’ obligations, if any, were

excused as Plaintiffs have failed to meet any and all of their obligations.

TWELFTH AFFIRMATIVE DEFENSE

As for Defendants’ Twelfth Affirmative Defense, Defendants allege that the Plaintiffs are

precluded from maintaining their Complaint pursuant to the equitable Doctrine of Unclean

Hands.

THIRTEENTH AFFIRMATIVE DEFENSE

As for Defendants’ Thirteenth Affirmative Defense, Defendants allege that the Plaintiffs’

claims are subject to foreign law, more specifically to the laws of the Commonwealth of Puerto

Rico.

FOURTEENTH AFFIRMATIVE DEFENSE

As for Defendants’ Fourteenth Affirmative Defense, Defendants allege that the Plaintiffs

do not have a cause of action for breach of the Agreement, as the Agreement sued upon was

legally terminated due to Plaintiffs’ failure to make payments to the Defendants.
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FIFTEENTH AFFIRMATIVE DEFENSE

As for Defendants’ Fifteenth Affirmative Defense, Defendants allege that the Plaintiffs’

have failed to state a cause of action against Defendant, Astromundo, Inc., as this Defendant is

not a party to the Agreement between Defendant, Walter Mercado, and the Plaintiff, Bart

Enterprises, Ltd. Furthermore, Plaintiffs have failed to allege sufficient facts or allegations to

which Defendant, Astromundo, Inc., can properly formulate a response to the Complaint.

RIGHT TO AMEND

Defendants reserve the right to amend the answer and affirmative defenses as this case

proceeds .

REQUEST FOR JURY TRIAL

Defendants further request trial by jury of all issues so triable.

WHEREFORE the Defendant, WALTER MERCADO and ASTROMUNDO, INC.,

pray for judgment against their favor, dismissal of the action, attomey’s fees, costs, and any

other relief that this Honorable Court may deem just and proper.

COUNTERCLAIM

COME NOW, the Defendants/Counter—Plaintiffs, WALTER MERCADO—SALINAS

and ASTROMUNDO, INC., through the undersigned counsel, and respectfully file this

Counterclaim against the Plaintiffs/Counter—Defendants, WALTER INTERNATIONAL

PRODUCTIONS, INC., WATERVISION, INC., WALTERVISION PRODUCTIONS, INC.,

WALTER MERCADO RADIO PRODUCTIONS, INC., BART ENTERPRISES

INTERNATIONAL, LTD., and WALTER MERCADO ENTERPRISES CORP., (hereinafter

referred as “Counter—Defendants") as follows:

10
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I. NATURE OF THE ACTION

1. This is an action for damages for breach of contract, breach of fiduciary duty,

declaratory relief and equitable remedies brought under applicable federal, common federal and

state law, to prevent and enjoin the Counter—Defendants from illegally, continue using, abusing,

damaging and profiting from Counter—Plaintiffs’ artistic work, name, voice, image, likeness,

productions, common law trademark or service marks, intellectual property, copyright and/or

author rights; and/or to render null and void promises made as per contractual agreement, that

illegally and unreasonably infringed upon Counter—Plaintiffs’ copyrights, trademark and legal

rights; and, to further recover and collect money owed and unduly denied by Counter-

Defendants, as per contractual agreement or otherwise; as well as real and treble damages and/or

loss of profits —past and present — compensatory damages, statutory damages, declaratory

judgment, prejudgment interest, attorney’s fees and costs.

2. Counter—Plaintiffs, WALTER MERCADO—SALINAS and ASTROMUNDO, INC.,

both residents of Puerto Rico, are and continue to be deprived from the product of their ongoing

artistic work and/or persona, and suffer as well from illegal and unauthorized reproduction and

use of their intellectual property and copyrights.

3. Hence, Counter—Plaintiffs have brought this action against Counter—Defendants, as well

as against its agents, officers, related or affiliated companies, and insurance companies, for

compensation for damages and/or sufferings, loss of profits and default, and most importantly,

for temporary, preliminary and/or permanent injunction against the practices complained of

herein, and for declaratory relief by this Court.

II. JURISDICTION AND VENUE

11
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4. The jurisdiction of this Court is invoked pursuant to §l332, of Title 28 of the United

States Code, whereas the matter in controversy involves citizens of different states and/or

subjects to foreign states; and exceeds $75,000, exclusive of interests and costs.

5. Furthermore, the matter in controversy involves federal questions arising under the

Constitution, as well as copyright and trademark laws of the United States; Constitution of the

United States, Art. 1, Sect. 8; Federal Copyright Act of 1976, as amended, 17 USCA §§ l0l,

er sq., and Trademark Laws of the United States, 15 USCA §§ 1051 et seq.

III. PARTIES

6. Counter—Plaintiff, WALTER MERCADO—SALINAS, (hereinafter referred as

“Mercado”) a resident of Puerto Rico, is a well known individual, artist, media and entertainment

public, figure, name, common law and service trademark in the international artistic and

entertainment business.

7. Counter—Plaintiff, ASTROMUNDO, INC., (hereinafter, “Astromundo”), is a

corporation duly organized and existing under the laws of the Commonwealth of Puerto Rico,

engaged in all artistic, promotional, marketing and entertainment business related, to Walter

Mercado’s services, name, publications or products, with its principle place of business in San

Juan, Puerto Rico.

8. Counter—Defendant, BART ENTERPRISES INTERNATIONAL, LTD.,

(hereinafter referred as “Bart Enterprises”) is now a dissolved corporation and was, at all times

relevant to this Counterclaim, a corporation organized, and presumably still existing, under the

laws of the Commonwealth of the Bahamas, with principal place of business in Nassau,

Bahamas, allegedly engaged in the production and distribution of entertainment programming.

12
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9. Counter—Defendants, WALTER INTERNATIONAL PRODUCTIONS, INC.”,

“WATERVISION, INC.”, “WALTERVISION PRODUCTIONS, INC.”, “WALTER

MERCADO RADIO PRODUCTIONS, INC.”, “WALTER MERCADO ENTERPRISES

CORP.”, (collectively hereinafter referred as “Counter—Defendants”) are and were, at all times

relevant to this Counterclaim, corporations organized and existing under the laws of the state of

Florida, with their principle place of business in Miarr1i, Florida, affiliated to, or related thereto,

or subsidiaries, or assignees of Bart Enterprises.

IV. STATEMENT OF CLAIM

l0. Counter—Plaintiff, WALTER MERCADO—SALINAS ,(hereinafter, " Mercado") is a

Well known individual, artist, media and entertainment public figure, name and common law and

service trademark, in the international artistic and entertainment scenario, of distinctive

uniqueness and creative traits, for over forty (40) years.

ll. Counter—Plaintiff’s Mercado attributes, appearances, publications and/or consulting

services are well renowned and have long been recognized, appreciated and valued by the public

and all media, as a “psychic” and “astrologer”.

l2. Counter—Plaintiff, Astromundo, was incorporated in Puerto Rico in October 27, 1992,

and has been registered in good standing by the Department of State of Puerto Rico, since that

time.

13. On August 4, 1995, Counter—Plaintiff Walter Mercado agreed to a “leonine”, one-

sided, extensive, over—reaching and legally questionable “Agreement” with Counter—Defendant

Bart Enterprises by which, among other things, Bart Enterprises would produce and distribute

entertainment programming featuring and promoting Walter Mercado’s artistic abilities as a

psychic and astrologer. (See, Agreement dated August 4, 1995 , attached hereto as Exhibit A).

13
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14. The Agreement, by which Bart Enterprises acquired all ownership rights over

Mercado’s past, present and future proceeds and artistic work, services, image, name, likeness,

voice, programming or materials, was said to be valid over the “Territory” — defined in the

Agreement as “the universe” — and executable “in perpetuity”, which as per the terms of the

Agreement was deemed to be the “Term”. (See, Exhibit A, ‘J1‘J1 4 and 5, p. 5).

15. By means of said Agreement entered into by Mercado, in consideration of ten dollars

($10), Mercado allegedly lost and assigned to Counter—Defendant Bart Enterprises throughout

“the Territory” (the Universe) and during “the Term” (Perpetuity), all right, titles and interests,

including all copyrights “in connection with Mercado’s astrological and psychic activities”. See,

Exhibit A, Introduction; ‘J1 1(a), p. 2.

16. Also, by means of the Agreement, Counter—Plaintiff, Walter Mercado, allegedly lost

and assigned perpetually to Counter—Defendant Bart Enterprises, the right to exploit Walter

Mercado’s artistic work, materials, products or programming, in any language and in any and all

media, known at said time or developed thereafter. Id.

17. Counter—Defendant, Bart Enterprises, also took advantage of Walter Mercado’s good

faith, by allegedly acquiring the right to develop, produce, distribute and copyright in its own

name, new materials — in any language — relating to Mercado’s psychic and astrological services,

throughout the Universe and for perpetuity. (See, Exhibit A, ‘J1 l(b), p. 3).

18. In addition, recognizing Counter—Plaintiff’s Walter Mercado well known status as a

“common law trademark and service mark”, Counter—Defendant Bart Enterprises seized

“irrevocably”, as per the terms of the Agreement, all rights, title and interests in Walter

Mercado’s mark “together with that part of the goodwill of Mercado’s business connected with

and symbolized by said mark...” (See, Exhibit A, ‘J1 3 (a) — (c), p. 4).
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19. By contrast, even though Counter—Plaintiff Walter Mercado was deemed to have

forever rendered or assigned all rights to said corporation, Counter—Defendant Bart Enterprises

had no obligation to produce and/or distribute Walter Mercado’s materials and could determine

in “its sole and absolute discretion whether or not to exploit the rights granted thereunder”.

Exhibit A, ‘][ 7, p. 8.

20. Also, Counter—Defendant Bart Enterprises allegedly had no obligation under said

Agreement, to inform Counter—Plaintiff Walter Mercado of any affiliate, subsidiary, or related

company to which Counter—Defendant Bart Enterprises unilaterally assigned or transferred any

rights.

21. Even further Counter—Defendant Bart Enterprises had no obligation under the

Agreement, to notify or account for any contract executed under Walter Mercado’s name and/or

obligating Mercado.

22. Moreover Counter—Defendant Bart Enterprises had no obligation under the

Agreement, to account for any profits, revenues, proceeds or expenses, making it almost

impossible for Counter—Plaintiff Walter Mercado to obtain access to essential information and/or

ascertain his rights or obligations, as per the Agreement.

23. In exchange for Counter—Plaintiff’s Walter Mercado surrender of rights, titles or

interests, Counter—Defendant Bart Enterprises agreed to pay Walter Mercado a “fee” of twenty

five thousand dollars ($25,000) a month; five thousand dollars ($5,000) per month for costumes;

two thousand dollars ($2,000) for up to 25 three rr1inute segments; and an additional fee of

$25,000 per month for each additional country (other than the United States/Puerto Rico) in

which the gross income earned by Bart Enterprises equaled that earned in the United States that

month, “so long as the income earned by Bart from the United States is a minimum of Two
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Million $2,000,000 —sic.— Dollars.”; and additional compensation of 1/3 of the gross revenues,

for services and use of Mercado’s name and likeness in connection of “non—psychic” related

activities”. (See, Exhibit A, 91 6 (c), pp. 7 — 8).

24. During the years following the Agreement, it became usual for Counter—Plaintiff,

Astromundo, to inconsistently receive payments, for Counter—Plaintiff’s, Walter Mercado,

services, under a myriad of unknown and allegedly related corporations or entities on behalf of

Counter—Defendant Bart Enterprises.

25. The alleged addresses of any of Counter—Defendants, or assignees, as well as the

accounts, continuously changed or varied.

26. Due to the proliferation of corporations, associations and trademarks by Counter-

Defendant, Bart Enterprises, without any knowledge or notice to Walter Mercado, and/or due to

the continuous change of addresses or whereabouts of the related companies, affiliates,

subsidiaries or assignees, or even its officers, directors or agents, it became very difficult to trace

the profits, proceeds, revenues or even use of Walter Mercado’s name, publications,

programming, rights or titles, during the years following the Agreement.

27. Neither Counter—Defendants, Bart Enterprises, Guillermo Bakula and/or named

Defendants and/or Defendant Related Companies, have ever rendered to Walter Mercado,

neither Astromundo, any audited records, or books, or sufficient evidence, whatsoever, of the

source of and/or profits, proceeds and revenues and/or any use of Walter Mercado’s name, rights

and titles.

28. At all times relevant to the Counterclaim, including to this date, Counter—Plaintiffs

Walter Mercado and Astromundo, have been unable to determine whether payments made by
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Counter—Defendant Bart Enterprises, or any of the named Counter—Defendants and/or Counter-

Defendant Related Companies, correspond to the actual amounts due under the Agreement.

29. The proliferation of corporations, associations, names and trademarks by Bart

Enterprises and/or Guillermo Bakula, without any knowledge or notice to Walter Mercado,

caused and causes great and ongoing harm to Walter Mercado’s name, mark, image, copyrights

and/or goodwill, by infringing upon his intrinsic author and copyrights, and causing dilution to

the common law or service mark of “Walter Mercado”.

30. Counter—Defendants’ acts and omissions, have exposed Counter—Plaintiffs to grave

harm, liability, loss of goodwill, economic and/or damage to reputation, by reproducing

randomly and altering, in written, oral and televised media, without any consideration or regard

to Walter Mercado’s craft author rights service mark, any zodiac readings or publications, made

by Walter Mercado and attributing them to other zodiac signs and/or for periods of time different

than the ones intended by the author.

31. Counter—Defendant’s acts or omissions have blurred and damaged the unique

association which has long existed between Counter—Plaintiff Mercado and his name, common

law trademark or service mark, causing likelihood of confusion among the public and dilution of

the mark.

32. Counter—Defendants’ acts and omissions, in the past and which continue to date,

expose Counter—Plaintiffs to liability, damage to goodwill and/or investigation by proper

authorities — i.e., in Mexico for deceptive or misleading advertising of psychic lines or products,

even though Counter—Plaintiffs have no control over said enterprise and even though they have

terminated the Agreement with Counter—Defendants, as explained hereinafter.
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33. Counter—Defendants’ have consistently failed to make payments in accordance with

the agreement and have been in default since April and May, 2006.

34. On or about September 29, 2006, Guillermo Bakula and Counter—Defendants, as

assignees of Bart Enterprises, were informed in writing, of the need to cure deficiencies and to

effectuate all payments due, in lieu of invoking the termination clause of the Agreement.

35. Counter—Defendants opted to continue breaching the Agreement and made

insufficient, incomplete, and or no payment as of October, 2006.

36. At said time, Counter—Defendants were 10 months in arrears, which, constitutes

material default, as per Clause 6 of the Agreement (Complaint, ‘J1 12), in addition to other

defaulted payments mentioned hereinbefore.

37. The estimated combined loss of earnings, revenues and profits of both Counter-

Plaintiffs, Walter Mercado and Astromundo, during the actual term of the Agreement, is now

calculated to exceed five million dollars ($5,000,000.00).

38. On November 22, 2006, after more than 10 days had elapsed following written notice,

Counter—Plaintiffs exercised their right to terminate the Agreement.

39. Since that time and without authority Counter—Defendants, and a myriad of other

unknown corporations, entities or persons, affiliated or associated with Counter—Defendants,

have continued to collect and claim all payments, benefits, revenues or profits generated by

Counter—Plaintiff’s Walter Mercado artistic work or production and/or due to Counter—Plaintiff

Astromundo, Inc., for their own and exclusive benefit.

40. Subsequently, Counter—Defendants and a myriad of other unknown corporations,

entities or persons, affiliated or associated with Counter—Defendants, continue to deny Counter-
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Plaintiffs of all payments, benefits, revenues or profits generated by Counter—Plaintiff’s Walter

Mercado artistic work or production and/or due to Counter—Plaintiff Astromundo, Inc.

41. Upon information and belief, entities such as Televisa, Univision or SBS (Spanish

Broadcating System), Megamedia, which operates in Mexico, continue making payments to

Counter—Defendants, in fear of interfering with any agreement or contract with Counter-

Defendants and/or as per threats made by Counter—Defendants.

42. As a result of the events described herein, Counter—Plaintiffs, Mercado and

Astromundo have suffered, and continue to suffer irreparable and considerable damages,

including loss of profits, damage to goodwill, depletion of funds and risk of liability, due to

inability to comply with obligations, presently calculated in excess of $5 million dollars.

43. Additionally, Counter—Defendants’ acts or omissions have blurred and damaged the

unique association which have existed between Counter—Plaintiff Walter Mercado and his name,

or common law trademark and/or service mark, which are federally and state statutorily

protected.

44. Furthermore, upon termination of the Agreement, and without consent of the

Counter—Plaintiffs Walter Mercado and Astromundo, Inc., Counter—Defendants continue and/or

threaten to use, in commerce reproductions, counterfeit copies or colorable imitation of the

registered and/or service marks, associated with the name, image, voice or publications of Walter

Mercado.

45. All conditions precedent have been met prior to the filing of this Counterclaim.

COUNT I

BREACH OF CONTRACT

BART ENTERPRISES INTERNATIONAL, LTD.
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46. The Counter—Plaintiff, WALTER MERCADO, reavers and realleges all the

allegations set forth in paragraphs 1 through 45 and further alleges as follows:

47. Pursuant to section 6(c) of the Agreement, Counter—Plaintiff, Mercado, was to receive

compensation as set forth bellow:

(c) Compensation.

Bart agrees to pay to Mercado, in consideration of all services

rendered by Mercado and the use of the results thereof and all

rights granted by Mercado to Bart, the following compensation:

(i) A fee of Twelve Thousand Five Hundred ($l2,500)

Dollars per month for each the continental United states and for

Puerto Rico (collectively the "United States/Puerto Rico") for an

aggregate total of Twenty—five Thousand ($25,000) Dollars a

month;

(ii) Five Thousand ($5,000) Dollars per month for costumes;

(iii) A total of Two Thousand ($2,000) Dollars for up to 25

three rr1inute segments per month; and

(iv) An additional fee of up to an additional Twenty—five

Thousand ($25,000) Dollars per month for each additional

country (other than the United states/Puerto Rico), in which gross

income earned by Bart from such other country is at least equal to

the gross income earned by Bart from the United States in that

month, so long as the gross earned by Bart from the United States

is a minimum of Two Million $2,000,000) Dollars. In the event

the gross income earned by Bart from the activities conducted as

above described in any country outside of the United

States/Puerto Rico is less than that gross income earned in the

United states for the period, Mercado's compensation for such

country shall be paid on a pro—rata basis. All payments to

Mercado hereunder shall be due on or before the 15th day of the

month following the month in which such gross revenues are
earned.

(v) Further, in addition to the foregoing, Mercado and Bart

contemplate additional compensation for services and use of

Mercado's name and likeness in connection with non—psychic

related activities. With respect to all necessary services which will

20



Case 1:07—ev—20"i36—PAS Document 35 Entered on FLSD Docket DES/'25/260? Page 2": of 33

be rendered by Walter in connection therewith, Walter shall be

entitled to compensation therefor, of one—third (1/3) of the gross

revenues generated therefrom. It is understood, however, that

Walter shall be in no way hereunder prohibited or restricted, for

his personal benefit, from conducting his present business

endeavors consisting of radio, newspaper, magazines and personal

consultation related to psychic activities.

48. That since April—May of 2006 Counter—Defendant Bart Enterprises has failed to make

payments for the services rendered by the Counter—Plaintiff Mercado.

49. From April—May 2006 through November of 2006, Counter—Plaintiff continued to

provide the agreed upon services but was never paid as required under the Agreement.

50. As a result of Counter—Defendant’s Bart Enterprises breach of the Agreement

Counter—Plaintiff Mercado exercised his right to terminate the Agreement by providing written

notice of a material breach which remained uncured for a period of 10 day following receipt of

the written notice; (See, Exhibit B attached hereto); Paragraph l2(a)(ii):

(ii) Mercado shall have the right to terminate this Agreement

immediately (A) in the event of a material breach by Bart which

remains uncured for a period of ten (10) days following written

notice thereof;

51. The Agreement referenced herein further provided Mercado with the option to

inspect accounting books as stated bellow:

17. Inspection of Accounting Books.

Mercado may appoint a certified public accountant to examine the

books and records of Bart, but solely with reference to the subject

matters of this Agreement. Such examination may be made during

normal business hours upon twenty (20) days written notice prior

to Bart, but there shall be not more than one such examination

during any calendar year.

52. The Counter—Plaintiff Mercado has requested an opportunity to inspect the accounting

books and such request has been either ignored or denied.
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53. As a result Counter—Plaintiff Mercado has not since the execution of the Agreement

been able to properly assess and verify the accuracy of the payments which has been received for

his services.

54. As direct and proximate result of Counter—Defendants’ material breaches, Mercado

has suffered substantial damages.

WHEREFORE the Counter—Plaintiff, WALTER MERCADO, prays for judgment

against the Counter—Defendants, for damages in amount to be proven at trial and for the Court to

further order the Counter—Defendants to produce for an inspection all of the accounting books

and supporting documentation thereof since the execution of the Agreement to date, together

with costs, prejudgment interest, statutory interest, attorney’s fees and any other relief that this

Honorable Court may deem just and proper.

COUNT II

BREACH OF CONTRACT

WALTER INTERNATIONAL PRODUCTIONS, INC.,

WATERVISION, INC., WALTERVISION PRODUCTIONS, INC.,

WALTER MERCADO RADIO PRODUCTIONS, INC.,

and WALTER MERCADO ENTERPRISES CORP.

55. The Counter—Plaintiff, WALTER MERCADO, reavers and realleges all the

allegations set forth in paragraphs 1 through 45 and further allege as follows:

56. That upon information and belief Counter—Defendant Bart has assigned its rights

under the Agreement to several different entities.

57. That several of those entities are Counter—Defendants, WALTER

INTERNATIONAL PRODUCTIONS, INC., WATERVISION, INC., WALTERVISION
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PRODUCTIONS, INC., WALTER MERCADO RADIO PRODUCTIONS, INC., and

WALTER MERCADO ENTERPRISES CORP.

58. That pursuant to section 6(c) of the Agreement, Counter—Plaintiff, Mercado, was to

receive payment in consideration for all his services and on all rights originally granted to Bart

and subsequently assigned to the Counter—Defendants, WALTER INTERNATIONAL

PRODUCTIONS, INC., WATERVISION, INC., WALTERVISION PRODUCTIONS, INC.,

WALTER MERCADO RADIO PRODUCTIONS, INC., and WALTER MERCADO

ENTERPRISES CORP.

59. That as assignees of the original Agreement, the Counter—Defendants, WALTER

INTERNATIONAL PRODUCTIONS, INC., WATERVISION, INC., WALTERVISION

PRODUCTIONS, INC., WALTER MERCADO RADIO PRODUCTIONS, INC., and

WALTER MERCADO ENTERPRISES CORP., have the obligation to compensate Mercado

for his services.

60. That since April—May of 2006 the Counter—Defendants, WALTER

INTERNATIONAL PRODUCTIONS, INC., WATERVISION, INC., WALTERVISION

PRODUCTIONS, INC., WALTER MERCADO RADIO PRODUCTIONS, INC., and

WALTER MERCADO ENTERPRISES CORP., have failed to make payments for the services

rendered by the Counter—Plaintiff Mercado.

61. From April—May 2006 through November of 2006, Counter—Plaintiff Mercado

continued to provide the agreed upon services but was never paid as required under the

Agreement.

62. As a result of Counter—Defendants’, WALTER INTERNATIONAL

PRODUCTIONS, INC., WATERVISION, INC., WALTERVISION PRODUCTIONS, INC.,
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WALTER MERCADO RADIO PRODUCTIONS, INC., and WALTER MERCADO

ENTERPRISES CORP., failure to pay for the above said services, the Counter—Plaintiff

Mercado has suffered substantial damages in an amount to be proven at trial.

WHEREFORE the Counter—Plaintiff, WALTER MERCADO, prays for judgment

against the Counter—Defendants, WALTER INTERNATIONAL PRODUCTIONS, INC.,

WATERVISION, INC., WALTERVISION PRODUCTIONS, INC., WALTER MERCADO

RADIO PRODUCTIONS, INC., and WALTER MERCADO ENTERPRISES CORP., for

damages in amount to be proven at trial together with costs, prejudgment interest, statutory

interest, attorney’s fees and any other relief that this Honorable Court may deem just and proper.

COUNT III

DECLARATORY JUDGMENT

BART ENTERPRISES INTERNATIONAL, LTD

63. The Counter—Plaintiff, WALTER MERCADO, reavers and realleges all the

allegations set forth in paragraphs 1 through 45 and further allege as follows:

64. That a justifiable controversy exists as to the interpretation of the herein referenced

Agreement between Counter—Plaintiff, Mercado, and Counter—Defendant, Bart Enterprises, and

as to the rights and obligations of Mercado and Bart respectively. (See, Agreement attached

hereto and marked as Exhibit A).

65. That a justifiable controversy exists as to the application of Puerto Rico law to the

referenced Agreement and as to the right s and obligations of Mercado and Bart therein.

WHEREFORE the Counter—Plaintiff, WALTER MERCADO, prays for judgment

against Counter—Defendant, Bart Enterprises, and for a declaration as follows:
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a. That the entire Agreement referenced herein is invalid and void ab—initi0 as a matter

of Puerto Rico law.

b. Alternatively, for a declaration that Counter—Plaintiff, Mercado, properly terrr1inated

the Agreement on November 26, 2006 by giving Counter—Defendant proper notice

and the opportunity to cure its default. Furthermore, by declaring that Bart was and

continues to be in default of the Agreement by failing to compensate Mercado.

c. Alternatively, for a declaration that fees and commissions are owed to Counter-

Plaintiff, Mercado, from the beginning of the Agreement until the notice of

termination and from the date of the notice of termination to date.

d. Alternatively, for a declaration that Counter—Plaintiff, Mercado, has the right to

inspect all of the accounting books and supporting documentation from the beginning

of the Agreement to this date in order to verify and determine the amounts due to

Mercado for services.

e. For attorney’s fees and court’ s cost prejudgment interest, statutory interest and such

other relief this Court may deem just and proper.

COUNT IV

BREACH OF THE FIDUCIARY DUTY

BART ENTERPRISES INTERNATIONAL, LTD

66. The Counter—Plaintiff, WALTER MERCADO, reavers and realleges all the

allegations set forth in paragraphs 1 through 45 and further alleges as follows:

67. Counter—Defendant Bart Enterprises, pursuant to the terms and conditions of the

agreement between the parties agreed to market, promote, utilize, and distribute products

featuring Counter—Plaintiff’s psychic and astrological ability.
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68. Counter—Defendant, Bart Enterprises, as the sole and exclusive producer, distributor

and marketer of Counter—Plaintiff’s, Mercado, image had a fiduciary duty of loyalty, care and

good faith and is obligated to refrain from unjustly enriching itself.

69. Counter—Defendant, Bart Enterprises, violated his fiduciary duty of loyalty, good faith

and unjust enrichment as set forth in the Agreement. Moreover, Counter—Defendant engaged in

self dealing and obtained for benefits not shared with the Counter—Plaintiff, Mercado.

70. Counter—Defendant , Bart Enterprises, has violated his fiduciary duty of care, loyalty

and candor to the Counter—Plaintiff, Mercado.

71. By the acts, transactions and course of conduct alleged herein Counter—Defendant

unfairly deprived and continues to deprive of the true value of Counter—Plaintiff’s promotional

worth.

WHEREFORE the Counter—Plaintiff, WALTER MERCADO, prays for judgment

against the Counter—Defendants, for damages in amount to be proven at trial and for the Court to

further order the Counter—Defendants to produce for an inspection all of the accounting books

and supporting documentation thereof since the execution of the Agreement to date, together

with costs, prejudgment interest, statutory interest, attorney’s fees and any other relief that this

Honorable Court may deem just and proper.

COUNT V

BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING

BART ENTERPRISES INTERNATIONAL, LTD

72. The Counter—Plaintiff, WALTER MERCADO, reavers and realleges all the

allegations set forth in paragraphs 1 through 45 and further alleges as follows:

73. The acts of Counter—Defendant, Bart Enterprises, described in paragraphs 5 through

45 constitute a breach of covenant of good faith and fail dealing.
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74. The acts of Counter—Defendant described in the preceding paragraphs of the

Counterclaim were intended by the Counter—Defendant to deprive Counter—Plaintiff of the rights

granted and prorr1ised by Counter—Defendant.

75. The breaches of the covenant of good faith and fair dealing by Counter—Defendant

described herein, have resulted in damage to Counter—Plaintiff including loss of monies due and

owed, treble, damage to Counter—Plaintiffs’ business, name and reputation.

WHEREFORE the Counter—Plaintiff, WALTER MERCADO, prays for judgment

against the Counter—Defendants, for damages in amount to be proven at trial and for the Court to

further order the Counter—Defendants to produce for an inspection all of the accounting books

and supporting documentation thereof since the execution of the Agreement to date, together

with costs, prejudgment interest, statutory interest, attorney’s fees and any other relief that this

Honorable Court may deem just and proper.

COUNT V

INJ UNCTIVE RELIEF

WALTER INTERNATIONAL PRODUCTIONS, INC.,

WATERVISION, INC., WALTERVISION PRODUCTIONS, INC.,

WALTER MERCADO RADIO PRODUCTIONS, INC.,

BART ENTERPRISES INTERNATIONAL, LTD.,

and WALTER MERCADO ENTERPRISES CORP.,

76. The Counter—Plaintiff, WALTER MERCADO, reavers and realleges all the

allegations set forth in paragraphs 1 through 45 and further alleges as follows:

77. Upon information, knowledge and belief the Counter—Defendants through its agents,

employees and representatives have continued to act on behalf of Counter—Plaintiff, Mercado,

and have continued to receive payments for services otherwise owed and due to Mercado.

27



Case 1:07—ev—2O"i36—F3AS Document 35 Entered on FLSD Docket (DES./'26/260? Page 28 of 33

78. By reasons of Counter—Defendants’ acts and or omissions as alleged herein, Plaintiff

has and will continue to suffer damages to its rights, business, reputation and goodwill.

79. By reason of Counter—Defendants’ acts and or omissions, as alleged herein, Counter-

Plaintiff are suffering real economic loss, including revenue and earnings that Counter—Plaintiff

would have made but for the conduct of the Counter—Defendants as described herein.

80. That Counter—Defendant threatened to continue doing acts on behalf of Counter-

Plaintiff as described herein and unless restored or enjoined will continue to do so to the

detriment of Mercado.

81. That should the injunctive relief sought herein not be granted Counter—Plaintiff,

Mercado, will suffer irreparable harm and consequences.

82. Counter—Plaintiff’s remedies may have not be adequate to compensate for the

substantial damages, even though his probabilities of success on the merits is high.

83. That an injunction in this matter will serve not only the interest of the Counter-

Plaintiff, Mercado, but also serve the public interest.

WHEREFORE, Counter—Plaintiff, WALTER MERCADO prays for judgment in the

form of injunctive relief enjoining Counter—Defendants, WALTER INTERNATIONAL

PRODUCTIONS, INC., WATERVISION, INC., WALTERVISION PRODUCTIONS, INC.,

WALTER MERCADO RADIO PRODUCTIONS, INC., BART ENTERPRISES

INTERNATIONAL, LTD., and WALTER MERCADO ENTERPRISES CORP., from acting

on behalf of Counter—Plaintiff, Mercado, and or collecting any monies for his services, attorneys

fees, court costs, together with any relief that this Court deems just and proper under the

circumstances.

COUNT VI
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VIOLATION OF COPYRIGHT AND TRADEMARK LAWS

WALTER INTERNATIONAL PRODUCTIONS, INC.,

WATERVISION, INC., WALTERVISION PRODUCTIONS, INC.,

WALTER MERCADO RADIO PRODUCTIONS, INC.,

BART ENTERPRISES INTERNATIONAL, LTD.,

and WALTER MERCADO ENTERPRISES CORP.

84. The Counter—Plaintiff, WALTER MERCADO, reavers and realleges all the

allegations set forth in paragraphs 1 through 45 and further alleges as follows:

85. That Counter—Plaintiff’s name, the right to the use of his name, image, likeness, work,

and to profit and enjoy his artistic and intellectual right, materials and programming, belongs to

him as part of his unique and distinctive creative Work.

86. That upon proper notice of termination of the referenced agreement and without the

consent of Counter—Plaintiff, Mercado, or his registrant Counter—Plaintiff, Astromundo, Inc.,

Counter—Defendants continue to use or threatened to use in commercial reproductions,

counterfeit, copies or imitations of the registered marks associated with the name, image, voice

or publications of Counter—Plaintiff Mercado.

87. That Counter—Defendants acts or omissions have damaged the uniqueness that existed

between Counter—Plaintiff, Mercado, and his name or common law trademark, and or service

trademark which are protected by Federal Law.

88. That Counter—Defendants’ acts and omissions constitute a violation of Counter-

Plaintiff’s, Mercado, copyright laws of the United States and constitute a violation of State

protected laws, redressing moral rights of authors such as the Counter—Plaintiff, Mercado.

89. As a direct and proximate result of Counter—Defendants’ conduct, Counter—Plaintiff

Mercado has sustained economic damages for loss of profits, earnings, and good Will.
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WHEREFORE the Counter—Plaintiff, WALTER MERCADO, prays for judgment

against the Counter—Defendants, WALTER INTERNATIONAL PRODUCTIONS, INC.,

WATERVISION, INC., WALTERVISION PRODUCTIONS, INC., WALTER MERCADO

RADIO PRODUCTIONS, INC., BART ENTERPRISES INTERNATIONAL, LTD., and

WALTER MERCADO ENTERPRISES CORP., for damages in amount to be proven at trial

together with costs, prejudgment interest, statutory interest, attomey’s fees and any other relief

that this Honorable Court may deem just and proper.

COUNT VII

UNJ UST ENRICHMENT

WALTER INTERNATIONAL PRODUCTIONS, INC.,

WATERVISION, INC., WALTERVISION PRODUCTIONS, INC.,

WALTER MERCADO RADIO PRODUCTIONS, INC.,

BART ENTERPRISES INTERNATIONAL, LTD.,

and WALTER MERCADO ENTERPRISES CORP.

90. The Counter—Plaintiffs, WALTER MERCADO and ASTROMUNDO, INC.,

reaver and reallege all the allegations set forth in paragraphs 1 through 45 and further allege as

follows:

91. Pursuant to the terms and conditions of the Agreement between Counter—Plaintiff,

Mercado and Counter—Defendant, Bart Enterprises, attached hereto as Exhibit “A”, Counter-

Defendant was obligated to provide payment to Counter—Plaintiff and agreed to provide

accounting of its books.

92. Counter—Plaintiff conferred a benefit on the Counter—Defendants, specifically,

Counter—Plaintiff agreed to Counter—Defendant’s use of Mercado’s artist work, product,

promotion and the right to develop, produce, distribute and copyright the same.

93. Counter—Defendants have knowledge of the benefit conferred on them by Counter-

Plaintiff, yet have failed and refused to pay Counter—Plaintiff for such benefit.
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94. Counter—Defendants Voluntarily accepted and retained the benefit conferred upon

them by the Counter—Plaintiff.

95. The circumstances are such that it would be inequitable for the Counter—Defendants to

retain the full benefit conferred on them by the Counter—Plaintiff and not compensate Counter-

Plaintiff as required by the agreement for such said services. The Counter—Defendants will be

unjustly enriched if allowed to retain Counter—Plaintiff’s benefits as they have done thus far.

WHEREFORE Counter—Plaintiffs WALTER MERCADO and ASTROMUNDO,

INC., respectfully requests that this Honorable Court enter judgment in favor of the Counter-

Plaintiffs and award damages as a result of Counter—Defendants’ unjust enrichment and further

award statutory, prejudgment interest, attorney s fees, costs and any other relief this Court deems

just and proper.

DEMAND FOR JURY TRIAL

Counter—Plaintiffs demand a Jury Trial is hereby requested of all issues so triable.

Respectfully submitted,

The Law Offices of Carlos A. Velasquez, P. A.
Counsel for Defendants/Counter-Plaintiffs

l0l North Pine Island Road, Suite 201

Plantation, Florida 33324

Phone:(954)382—0533 — FaX:(954)382—0585

s/ Carlos A. Velasquez

CARLOS A. VELASQUEZ, ESQ.
Florida Bar No. 755982

carlos @ Velasquez—law.com
s/ Carmen J. Cuetos

CARMEN J. CUETOS, ESQ.
Florida Bar No. 619094

carmen @ Velasquez—law.com

ILSA Y. FIGUEROA ARUS, ESQ.
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USDC NO. 206710
FIGUEROA—ARUS LAW OFFICES

PO BOX 191964

SAN JUAN, PR 00919-1964

TEL.: (787) 722-7171

FAX: (787) 722-7174

ifa@coqui.net

CERTIFICATE OF SERVICE

I HEREBY certify that on June 26m, 2007 I electronically filed the foregoing document

with the Clerk of the Court using the CM/ECF System. I also certify that the foregoing document

is being served this day on all counsel of record Via transmission of Notices of Electronic Filing

generated by CM/ECF.

s/ Carlos A. Velasguez

CARLOS A. VELASQUEZ, ESQ.
Florida Bar No. 755982

carlos@Velasquez-laW.com
s/ Carmen J. Cuetos

CARMEN J. CUETOS, ESQ.
Florida Bar No. 619094

carmen @ Velasquez-laW.com
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EXHIBIT “A”



AGREEMENT

THIS AGREEMENT, effective as of the 7 day of June, 1995, is by and between

Bart Enterprises international, Ltd., an international Business Company organized and

existing under the laws of the Commonwealth of the Bahamas (hereinafter referred to

as "Bart") and Walter Mercado, an individual residing at San Juan, Puerto Rico

(hereinafter referred to as "l\/lercadof’)

WITNESSETH

WHEREAS, Mercado is a well—known psychic and astrologer who provides psychic and

astrological counseling to the public; and

WHEREAS, Bart is in the business of producing and distributing entertainment

programming, including but not limited to audiovisual, print and audiotext material; and

WHEREAS, Bart has made provisions to obtain ownership rights to previously produced

entertainment programming featuring Mercado performing and promoting his psychic and

astrological services; and

WHEREAS, Bart and Mercado desire to confirm Bart's ownership rights in and to the

results and proceeds of Mercado's past services, and in and to the common law trademarkjservice

mark "Walter Mercado" in connection with, the Preexisting Materials as more fully defined

below; and

WHEREAS, Bart desires to produce and distribute Additional Materials, as more duly

defined hereunder, featuring and promoting Mercado's psychic and astrological abilities; and

WHEREAS, Mercado desires to grant the right to produce and distribute Additional

Materials, and the right to use Mercado’s name and "likeness and to own Mercado's common law

trademark/service mark "Walter Mercado" in connection therewith:



NOW, THEREFORE, in consideration of Ten ($10.00) Dollars, receipt of which is

hereby acknowledged, and other valuable consideration including the mutual promises

hereinafter set forth, the parties hereto agree as follows:

1. Grant of Rights.

(a) Preexisting Materials.

Mercado hereby irrevocably assigns to Bart throughout the Territory during the Term, all

right, title and interest, including all copyrights in and to all Preexisting Materials as hereinafter

defined, which Mercado heretofore created or originated for Jamie Shoop & Associates Inc.,

("Shoop"), and all prior results thereof, in connection with Mercado's astrological and psychic

activities, including but not limited to those materials listed on Schedule A attached hereto and

made a part hereof ("Preexisting Materials"). Such assignment includes but is not limited to the

right to exploit and distribute the Preexisting Materials in any language and in any and all media

now known or hereafter developed, including but not limited to theatrical; non—theatrical;

television, including but not limited to free, satellite, pay—per—view and cable transmission; home

videotape, videodisc and other home video or audio/visual devices; print, including but not

limited to books, newspapers, magazines and reprints thereof, direct mail, and point of purchase;

electronic publishing; CD—ROMs and the "Internet," the right to merchandises and the right to

utilize the Preexisting Materials in all advertising, promotion and publicity created in connection

therewith. If the assignment contained in this provision is inconsistent with any previous contract

between the parties, this instant Agreement will govern and control.

(b) New Materials.

Mercado hereby grants to Bart the exclusive right and license during the Term and

throughout the Territory to develop, produce, distribute and copyright in its own name new

materials, in any language, relating to Mercado's psychic and astrological services of whatever



nature whatsoever, including but not limited to print, audiotext, audiovisual and radio

programming, computer software, merchandise and advertising and promotion in connection

therewith ("New Materials"), throughout the Territory by any and all means and in any and all

media now known or hereinafter devised, including but not limited to theatrical; non—theatrical;

television, including but not limited to free, satellite, pay—per—view and cable transmission; home

videotape, videodisc and other home video or audio/visual devices; print, including but not

limited to books, newspapers, magazines and reprints thereof, direct mail, and point of purchase;

electronic publishing; CD—ROMs and the "Internet."

2. "Walter Mercado" Mark.

(a) The parties acknowledge that the mark "Walter Mercado" has been used and

associated with the Preexisting Materials (the '‘Mark'‘). As a result, the Mark has attained the

status of a common law trademark and service mark.

(b) Mercado hereby irrevocably assigns to Bart throughout the Territory during the Term,

all right, title and interest in and to the Mark, together with that part of the goodwill of Mercado's

business connected with and symbolized by said Mark, for use in connection with the Pre-

existing Materials and the New Materials, if any. Such assignment includes but is not limited to

the right to use the Mark in connection with Preexisting Materials and the New Materials in any

and all media now known or hereafter developed, including but not limited to theatrical; non-

theatrical; television, including but not limited to free, satellite, pay—per—view and cable

transmission; home videotape, videodisc and other home video or audio/visual devices; print,

including but not limited to newspapers, magazines and reprints thereof, direct mail, and point of

purchase; electronic publishing; and CD—ROMs and the "Internet", the right to merchandise and

the right to utilize the Mark in all advertising, promotion and publicity created in connection

therewith.



(c) Without limiting the breadth of the rights granted in this paragraph, Bart shall

have all rights in the Mark which are afforded to owners of trademarks and service marks,

including but not limited to the right to seek and obtain trademark protection and/or registration

of the Mark in its name, and the right to enforce or defend Bart's rights against third parties.

Mercado shall cooperate fully with Bart in Bart's exercise of any of the rights granted hereunder.

3. Name and Likeness.

(a) The parties acknowledge that Mercado's Name and Likeness (as defined below)

has been used in connection with the production and exploitation of the Preexisting Materials,

and Bart intends to use Mercado's Name and Likeness in connection with the New Materials.

(b) Mercado hereby grants to Bart the right and license during the Term and

throughout the Territory to use Mercado's performance, name, signature, photographs, voice,

picture, likeness, or other indicia of his identity (collectively "Name and Likeness") in

connection with the Preexisting Materials and the New Materials by any means and in any and

all media now known or hereafter devised, subject, however, to Mercado's right to prior approve

any such use, such approval not to be unreasonably withheld. If such approval is not

communicated to Bart within forty—eight (48) hours of Mercado‘s receipt of the materials, such

right of approval shall be deemed waived.

4. Territory

The territory shall be the universe (the "Territory").

5. Term

The term of this Agreement shall be in perpetuity (the "Term"), subject to the provisions

of paragraph 12 hereinafter.

6. Mercado's Services.

(a) Prior Agreements.



The parties acknowledge that certain agreements and more specifically that Agreement,

dated July 26, 1994, heretofore entered into between Mercado and Shoop, and which is currently

in full force and effect, relating to astrological and psychic services Mercado shall provide to

Shoop in connection with the creation of Preexisting and New Materials (collectively referred to

as "Prior Services Agreements") are hereby deemed, upon execution of this agreement, canceled

and terminated by Mercado and Shoop, and therefore null and void and of no further force and

effect. An acknowledgment and agreement of Mercado and Shoop that the said Prior Services

Agreements are hereby terminated, as aforesaid, is evidenced by execution of this Agreement as

hereinafter provided by their respective signatures on this Agreement. It is further understood

that Shoop has retained no interest, of any nature whatsoever, in this Agreement and that Shoop

has divested itself of any rights in the Preexisting Materials, aforesaid. It is agreed, however, that

with respect to any compensation which may be due to Mercado pursuant to the said July 26,

1994 Agreement I shall be paid up to the date of termination thereof.

(b) Additional Services A_greements

(i) Mercado agrees to provide additional psychic and astrological

services to Bart in connection with the creation of the New Materials during the Additional

Services Period, as defined hereunder. Such Additional Services shall include but not be limited

to creating audiotext recordings for pay per call services, appearing in long form commercials

(“Infomercials"), creating print, radio and television advertising and making personal

appearances. The dates on which such services shall be rendered shall be mutually agreed to by
the parties.

(ii) Mercado shall provide Additional Services for a period of ten (10)

years from the date hereof (the "Additional Services Period"). The Additional Services Period

shall be automatically extended for additional two (2) year periods at the option of Bart, unless



Bart notifies Mercado otherwise no less than thirty (30) days prior to the expiration of the then

current Additional Services Period.

(iii) The parties agree that any and all New Materials or parts thereof

created or supplied by Mercado shall be deemed works made for hire as such term is defined

pursuant to the United states Copyright Law, International Copyright Law, or relevant

jurisdiction copyright law, whichever the case may be, as amended from time to time. In the

event that any of the results of Mercado's services are not copyrightable subject matter, or for

any reason are deemed not to be works made for hire, then and in such event, by execution of

this agreement, Mercado hereby assigns all right, title and interest in and to the results of his

services to Bart and agrees to execute all further documents required to evidence such

assignment.

(c) Compensation.

Bart agrees to pay to Mercado, in consideration of all services rendered by Mercado and

the use of the results thereof and all rights granted by Mercado to Bart, the following
compensation:

(i) A fee of Twelve Thousand Five Hundred ($12,500) Dollars per

month for each the continental United states and for Puerto Rico (collectively the "United

States/Puerto Rico") for an aggregate total of Twenty-five Thousand ($25,000) Dollars a month;

(ii) Five Thousand ($5,000) Dollars per month for costumes;

(iii) A total of Two Thousand ($2,000) Dollars for up to 25 three minute

segments per month; and



earned by Bart from the United States in that month, so long as the gross earned by Bart from the

United States is a minimum of Two Million $2,000,000) Dollars. In the event the gross income

period, Mercado's compensation for such country shall be paid on a pro—rata basis. All payments

to Mercado hereunder shall be due on or before the 15th day of the month following the month in

which such gross revenues are earned.

(v) Further, in addition to the foregoing, Mercado and Bart contemplate

additional compensation for services and use of Mercado's name and likeness in connection with

non-psychic related activities. With respect to all necessary services which will be rendered by

Walter in connection therewith, Walter shall be entitled to compensation therefor, of one—third

(1/3) of the gross revenues generated therefrom. It is understood, however, that Walter shall be in

no way hereunder prohibited or restricted, for his personal benefit, from conducting his present

business endeavors consisting of radio, newspaper, magazines and personal consultation related

to psychic activities.

7. No Oblioation. 

Nothing contained in this Agreement shall be construed to obligate in any way Bart to

produce and/or distribute Preexisting Materials or New Materials. Bart shall determine in its sole

and absolute discretion whether or not to exploit the rights granted hereunder.

8. Reversion.

Notwithstanding anything contained herein to the contrary, in the event Bart ceases to

exploit all of the Preexisting Materials or New Materials, if any, for a period of twelve (12)

months or longer, the rights granted in paragraph 2 and 3 hereunder shall automatically revert

back to Mercado.



Representations and Warranties.

(8) Mercado represents and warrants that:

(1)

(ii)

(iii)

(iv)

He has the full right to enter into and fully perform this Agreement in

accordance with its terms.

All Preexisting or New Materials or parts thereof created or supplied by

Mercado are or shall be original to him.

The execution, delivery and performance of this Agreement and any

Preexisting or New Materials created or supplied by Mercado shall not

infringe upon the rights, including but not limited to, the rights of privacy

or publicity and copyright or trademark or any other personal rights of any

third party of violate the provisions of any agreement to which Mercado is

a party.

Throughout the Term hereof Mercado shall not, other than on behalf of

Bart, directly or indirectly, participate in or authorize or permit his name,

signature, photograph, voice, picture, likeness, or other indicia of his

identity to be exploited in any manner, in connection with any

commercial, advertisement, promotion, merchandising, publicity,

endorsement, or other commercial exploitation, for any product, service,

company, individual or entity whatsoever that may compete with any of

the Preexisting of New Materials.

Throughout the Term hereof Mercado shall not, other than on behalf of

Bart, directly or indirectly, participate in or authorize or permit the Mark

to be exploited in any manner, in connection with any commercial,

advertisement, promotion, merchandising, publicity, endorsement, or other



commercial exploitation, for any product, service, company, individual or

entity whatsoever that may compete with any of the Preexisting or New

Materials.

(vi) None of the Preexisting Materials or New Materials or parts thereof are or shall be

in the public domain.

(b) Bart represents and warrants that:

(i) Bart has the full right to enter into and fully perform this

Agreement in accordance with its terms.

(ii) All Materials and any parts thereof created or supplied by Bart

shall be original to it.

(iii) The execution, delivery and performance of this Agreement and

the Materials supplied by Bart shall not infringe upon the rights,

including but not limited to. the rights of privacy or publicity, and

copyright or trademark or any other personal rights of any third

party or violate the provisions of any agreement to which it is a

party.

10. Indemnification.

(a) The parties shall defend, indemnify and hold harmless each other from third

parties against any and all claims, actions, liabilities, costs and expenses, including court costs

and reasonable attorneys fees resulting from the breach by either party of any of their respective

warranties, representations or agreements made herein. I

(b) The party claiming right of indemnification ("Indemnitee") shall promptly notify

the party from which indemnification is sought ("lndemnitor"), of any claim against the

Indemnitee which might give rise to a claim against the Indemnitor under this Agreement, stating



the nature and basis of the claim and, if known, the amount thereof. If a legal action or

proceeding is brought against the Indemnitee with respect to which the Indemnitor may have

liability under this Agreement, Indemnitor shall have the right, without prejudice, to the

lndemnitee's rights under this Agreement, at the sole expense of the Indemnitor, to be

represented by counsel of Indemnitor's own choosing (with whom counsel for the Indemnitee

shall confer in connection with the defense of any such action or proceeding) and, to the extent

that it shall wish, to assume the defense thereof with counsel approved by the Indemnitee, which

approval will not be unreasonably withheld. After notice from the Indemnitor to the Indemnitee

of the Indemnitor's election to assume the defense, the Indemnitor shall not be liable to the

Irtdemnitee for any fees of other counselor any other expenses incurred by the Indemnitee,

except where such expenses are incurred at the request of the Indemnitor in connection with the

defense of any action or proceeding. The Indemnitee shall make available to the Indemnitor and

Indemnitor's counsel all materials relating to such action

or proceeding and the parties shall cooperate with each other in defending against such action.

The Indemnitee shall not make any settlement of any claims which might give rise to liability of

the Indemnitor without the lndemnitor's prior wr~tten consent, which consent shall not be

unreasonably withheld:

ll. Affirmative Covenants.

(a) Mercado and Bart each agree that at no time, during the Term hereof, shall either

party disparage the other or any of its products, services, business associates, directors, officers,

employees or representatives or his association with them.

(b) If at any time during the Term any third party uses or threatens to use, in any

manner, Mercado's name, signature, photograph, voice, picture, likeness, or other indicia of his

identity or the name, signature, photograph, voice, picture, likeness, or other indicia of identity of

10



a party other than Mercado in a manner which is likely to be confused with or taken to be that of

Mercado and such use would, if it had been authorized by Mercado, constitute a violation of this

paragraph, then at Bart‘s request, Mercado shall take such steps as Bart reasonably requests to

cooperate with any legal action deemed necessary by Bart.

12. Termination.

(a) Right to Terminate.

(i) Bart shall have the right to terminate this Agreement immediately (A) in the event

of a material breach by Mercado which remains uncured for a period of ten (10) days following

written notice thereof; (B) ifjudicial proceedings are filed or institute against Mercado, which

Bart reasonably believes may impact upon the reputation or integrity of Mercado, or have an

impact upon Mercado's ability to perform its duties hereunder.

(ii) Mercado shall have the right to terminate this Agreement immediately (A) in the

event of a material breach by Bart wh5.ch remains uncured for a period of ten (10) days

following written notice thereof; (B) if judicial proceedings are filed or instituted against Bart,

which Mercado reasonably believes may impact upon the reputation or integrity of Bart, or have

an impact upon Bart's ability to perform its duties hereunder.

(iii) Notwithstanding anything herein to the contrary, if Bart fails to make any of the

above mentioned payments, in paragraph 6(c), within sixty (60) days from the due date, then

Mercado shall have the option to declare this contract null and void and all payments already

made on the part of Bart shall be retained by Mercado, provided Mercado gives Bart; written

notice at least fifteen (15) days prior to such date of termination and Bart fails to cure the non-

payment within such time period or otherwise can justify its failure to make any such payments.

11



(b) Effect of Termination.

(i) In the event this Agreement is terminated, Bart shall have the right to sell-

off any and all remaining Preexisting and New Materials for a period of six (6) months after the

termination date, subject, however, to making the payments set forth in the respective underlying

agreements for the remaining Preexisting and New Materials.

(ii) In the event this Agreement is terminated by either party for reasons other than

non—payment of compensation to Walter as a material breach by Bart, and Mercado provides

similar activities, employment, engagements and services in connection with his psychic and

astrological services, Bart shall be entitled to receive ten (10%) percent of all gross Monies and

other Consideration, as such term is defined hereunder for three (3) years following termination

of this Agreement. Gross Monies and other Consideration shall mean any and all sums received

by or credited to the account of Mercado resulting from the use of Mercado's psychic and

astrological services and the results and proceeds thereof after termination of this Agreement

including but not limited to, salaries, earnings, fees, royalties, residuals, repeat and rerun fees,

gifts, bonuses, shares of profit, shares of stock, partnership interests, forgiveness of indebtedness,

percentages and the total amount paid for any package, television or radio program, motion

picture, print or other entertainment packages and any of which are earned or received directly or

indirectly by Mercado or Mercado's heirs, executors, administrators or assigns, or by any other

person, firm or corporation on Mercado's behalf. If any corporation, partnership, trust, joint

venture or other business entity in which Mercado has a direct or indirect interest shall receive

any compensation for permitting or contracting for the use of Mercado's services, name, likeness

or endorsement, then such compensation shall be deemed "Gross Monies“ for the purposes of

this agreement.
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(iii) Mercado shall maintain accurate books and records relating to Gross Monies and

other Consideration, if any, for so long as Gross Monies and other Consideration continues to be

earned. Mercado shall furnish Bart on a monthly basis with detailed accounting setting forth all

Gross Monies and Other Consideration received or credited to the account of Mercado during the

previous month accompanied by payment of any and all monies clue to Bart. Bart and/or Bart's

of more than five (5%) percent, Mercado shall be responsible for paying Bart's actual costs and

expenses associated with the audit and immediately remitting to Bart all monies due.

(iv) Notwithstanding the foregoing, if Mercado enters into agreements with any third

parties in connection with the exploitation of his psychic and/or astrological services, Mercado

shall direct all such third parties to pay and account directly to Bart on the same basis as it pays

and accounts to Mercado.

13. Remedies.

Subject to the terms of this agreement, all grants granted or assigned by this agreement

shall be irrevocable under all or any circumstances, and shall not be subject to rescission,

termination or injunction. In the case of breach of this agreement by Bart, Mercado‘s sole remedy

shall be limited to an action at law for damages. Neither party shall be liable for damages for

breach of this Agreement unless the party in breach has been given reasonable notice and

opportunity to adjust or correct the matter complained of, provided such breach is capable of

being adjusted or corrected.
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14. Notices.

All notices to the parties hereby shall be deemed to have been duly I given when sent by

registered mail, return receipt requested, or cablegram j or telex duly acknowledged, to such

parties at the addresses herein below indicated for their principal office:

If to Bart:

Bart Enterprises International, Ltd.

c/o Lennox Paton Chambers

Claughton House

Charlotte Street

Nassau, Bahamas

If to Mercado:

Walter Mercado

c/ Jose Delgado Cadilla

Castro, Delgado, Cadilla & Ramos

Chase Building (Housing)

416 Ponce de Leon Avenue

Suite 615

San Juan, Puerto Rico 00918

or to such other address as the party to whom notice is to be given may i have furnished to the

other party in writing in accordance herewith.

15. Services Unigue.

The services to be performed by Mercado and the rights granted hereunder are special,

unique, extraordinary and impossible of replacement, giving them a particular value, the loss of

which cannot reasonably or adequately be compensated in damages in an action at law and that
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Mercado's failure or refusal to perform his obligations hereunder would cause irreparable harm

or damage. Therefore, should Mercado fail or refuse to perform such obligations, Bart shall be

entitled in addition to any of its other rights and remedies Bart may have, to seek injunctive or

other equitable relief.

16. Hiring and Emp_loyment of Psychics.

The hiring of psychics who will answer calls shall be carried out by Bart, which will seek

and follow Mercado's advice in the selection and screening of credentials and abilities of such

psychics. While Bart has discretion in the hiring and employment of said psychics, Bart shall not

hire or keep under contract or employment any psychic whom Mercado deems unfit or

unacceptable for the purposes described in this Agreement.

17. Inspection of Accounting_Books.

Mercado may appoint a certified public accountant to examine the books and records of

Bart, but solely with reference to the subject matters of this Agreement. Such examination may

be made during normal business hours upon twenty (20) days written notice prior to Bart, but

there shall be not more than one such examination during any calendar year.

l8. Professional Rendition of Services.

Mercado will attend and participate in all rehearsals, filming or taping and photography

sessions required and will render his services hereunder in accordance with the scripts or other

materials Bart shall furnish to Mercado for such purposes. Mercado agrees to render Bart's

services in a competent and artistic manner to the best of his ability, and that all Mercado‘s

services will be subject to Bart's approval, direction and reasonable control at all times. Mercado

will promptly comply with whatever reasonable instructions, suggestions, and recommendations

Bart may give Mercado in connection with the rendition of such services. Notwithstanding the
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foregoing, nothing contained in this paragraph shall be deemed to diminish Mercado rights of

approval as otherwise provided in this Agreement.

19. Life Insurance.

Mercado agrees that Bart may obtain, in its discretion and at its sole cost and expense, a

life insurance policy on the life of Mercado in any amount up to and including Five Million

($5,000,000) Dollars which names Bart or anyone appointed by Bart as beneficiary. Mercado

agrees to execute any and all documents reasonably requested by Bart to give effect to this

provision.

20. Miscellaneous.

(a) Any waiver by Bart or Mercado of a breach of any term or condition of this

Agreement shall not be considered as a waiver of any subsequent breach of the same or any other

condition hereof.

(b) If any provision of this Agreement is declared void or unenforceable by any

judicial or administrative authority, this shall not in and of itself nullify the remaining provisions

of this Agreement.

(c) This Agreement shall not be deemed to constitute the parties a partnership, joint

venture, association or any type of combination. This Agreement shall also not be deemed to

constitute any party the agent of the other, or to authorize any party to incur any obligations on

behalf of any other or to make on behalf of the other party any promises, warranties or

representations.

(d) This Agreement shall be deemed to have been made in Puerto Rico, and shall be

governed by and construed in accordance with the laws of Puerto Rico and the parties hereto

submit to the jurisdiction of the courts of Puerto Rico.
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(e) This Agreement shall be binding upon and inure to the benefit of the parties

hereto and their respective successors, assigns, parents, subsidiaries or otherwise related or

affiliated company(ies). Notwithstanding the foregoing, this Agreement shall not be assignable

by Mercado without the prior written consent of Bart. Bart has the full and unrestricted right to

assign this Agreement, provided Guillermo Bakula shall thereafter remain and act in a consultant

or advisory capacity of Executive Producer hereunder.

(f) The paragraph headings of this Agreement are for convenience only and shall not

be deemed to affect in any way the meaning of the provisions to which they refer.

(g) This Agreement represents the entire agreement of the parties, and all prior

assertions, understandings, warranties and representations are merged herein. It is a final

integrated agreement which includes all the terms, conditions, and representations between the

parties, and the parties make no warranty, covenants or agreements, express or implied, except

those expressly set forth herein. This Agreement may be modified or amended only by a writing

signed by all parties to this Agreement.

(h) This agreement may be executed in counterparts, each of which shall constitute an

original.

(i) The effective date of this Agreement shall be June 7, 1995.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

executed in by their duly authorized officers effective as of the day and year first above written.
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WITNESSES: BART ENTERPRISES INTERNATIONAL , LTD.

   
Wa ter Mercado

D ted: August , 1995
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EXHIBIT “B”



Translation of letter dated November 22, 2006 from Astromundo, Inc. to Bill Bakula

November 22, 2006

Mr. Bill Bakula

Miami, Florida

Dear Mr. Bakula:

Effective November 22, 2006 we consider the business relations between you, your

companies and Mr. Walter Mercado and his company, Astromundo, Inc. to be
terminated.

In regards to the balance that you have with Mr. Mercado and his company, 1 would

appreciate that it be satisfied as soon as possible.

We will be contacting you soon in order to accomplish an audit of the businesses that you

achieved with the name and image of Mr. Mercado during the last five years.

According to the determination taken, all activity in which you have been representing

and/or utilizing the name and image of Mr; Walter Mercado are hereby cancelled.

Cordially,

Carmen Dolores Ruiz Lopez

Legal representative of Astromundo, Inc.



HSTROFUUHDO. IHC.
352 AVE. SAN CLAUDIO SUITE 2 IS

SAN JUAN. PUERTO RICO 00926
787'748' 2050 TELEFONO Y RX 

22 do nnvicmbre de 2006

Sr. Bill Bakula

Miami, Florida

Estimado Sr. Bakulaz

Efectivo cl 2?. de noviembre do 2006 damos por concluida Ia relacifm dc negocios
entre usted, sus empresas y el Sr. Walter Mercado y su cmpresa Astromundo, Inc.

En relacién a la deuda quc ustod tieme con el Sr. Mercado y su empresa
agradeceré sea satiafecha a la mayor brevedad posible.

Opomumamcnte estaremos comunicéndonos para la realizacibn de una auditoria de
los negocios que usted cfectué con el nombre y la figura del Sr. Mercado durante los
pasados cinco afios.

Conforme a la determinacién tomada, queda cancelada. todo tipo de actividad en
la quc ustcd ha estado reprcsemandn y/u utilizando el nombrc y la figura del Sr. Walter

’Mercado.

Cordialmeme, __ _

Carmen Dolores RUIZ Lépez

Asesora legal de Astromundo, Inc.
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. O7~20l36 CIV SEITZ/MCALILEY  
WALTER INTERNATIONAL

PRODUCTIONS, INC., a Florida Corporation,

WATERVISION, INC., a Florida Corporation,

WALTERVISION PRODUCTIONS, INC., a

Florida Corporation, WALTER MERCADO

RADIO PRODUCTIONS, INC., a Florida

Corporation, BART ENTERPRISES

INTERNATIONAL, LTD., a Bahamas

Corporation, and WALTER MERCADO

ENTERPRISES CORP., a Florida

Corporation,

PIaintiffs/Counter-Defendants,  
V.

WALTER MERCADO SALINAS, a natural

person, and ASTROMUNDO, INC., a Puerto

Rico Corporation,

Defendants.

PLAINTIFFS/COUNTER—DEFENDANTS’ ANSWER AND AFFIRMATIVE DEFENSES

TO DEFENDANTS’ COUNTERCLAIM

Plaintiffs/Counter-Defendants, Walter International Productions, Inc. (“Walter

International”), Watervision, Inc. (“Watervision”), WalterVision Productions, Inc.

(“WalterVision”), Walter Mercado Radio Productions, Inc. (“Radio Productions”), Bart

 ‘Enterprises International, Ltd. (“Bart Enterprises” or “Bart”) and Walter Mercado Enterprises

Corp. (“Walter Enterprises”) (collectively, “Plaintiffs” or “Counter-Defendants”), by and

through undersigned counsel, submit their Answer and Affirmative Defenses to Defendants’,

Walter Mercado Salinas (“Mercado”) and Astrornundo, Inc. (“Astrornundo”) (collectively, the

“Defendants” or “Counter-Plaintiffs”) Counterclaim and state:
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I. NATURE OF THE ACTION

1. Plaintiffs/Counter-Defendants admit that this purports to be an action for

damages for breach of contract, breach of fiduciary duty, declaratory relief and equitable

remedies brought under applicable federal, common federal and state law. Plaintiffs/Counter

Defendants deny that Defendants/Counter-Plaintiffs have valid causes of action for breach of

contract, breach of fiduciary duty, declaratory relief and equitable remedies brought under

applicable federal, common federal and state law. Plaintiffs/Counter—Defendants deny the

remaining allegations within paragraph no. 1 of the Counterclaim.

2. Plaintiffs/Counter-Defendants admit that Defendants/Counter—Plaintiffs,

Mercado and Astromundo, are both residents of Puerto Rico and affirmatively state that Mercado

travels frequently to Miami. Plaintiffs/Counter-Defendants deny the remaining allegations

within paragraph no. 2 of the Counterclaim.

3. Plaintiffs/Counter—Defendants admit that Defendants/Counter—Plaintiffs purport

to have brought this action against Plaintiffs/Counter-Defendants for compensation for damages

and/or sufferings, loss of profits and default, temporary, preliminary and/or permanent

injunction. Plaintiffs/Counter—Defendants deny that Defendants/Counter-Plaintiffs are entitled to

the relief requested and deny the remaining allegations contained within paragraph no. 3 of the

Counterclaim.

II. JURISDICTION AND VENUE

4. PIaintiffs/Counter—Defendants admit the allegations contained within paragraph

no. 4 of the Counterclaim. I

5. Plaintiffs/Counter—Defendants admit that the matter in controversy purports to

involve federal questions arising under the Constitution, as well as copyright and trademark laws

Greenberg Traurig, RA. I Attorneys at Law I T22? tlrickelt/kvenue I tvgarni, FL 33131 I Tel 305.579.6500 I Fax 305.579.0717 I www.gtlaw.c:om
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of the United States; Constitution of the United States, Art. 1, Sect. 8; Federal Copyright Act of

1976, as amended, 17 U.S.C.A. §§ 101, et. seq., and Trademark Laws of the United States, 15

U.S.C.A. §§ 1051 el. seq. Plaintiffs/Counter-Defendants deny that Defendants/Counter

Plaintiffs have valid causes of action under the aforementioned laws. Plaintiffs/Counter

Defendants deny the remaining allegations contained within paragraph no. 5 of the

Counterclaim.

III. PARTIES

6. Plaintiffs/Counter~Defendants admit that Walter Mercado is a well known

individual, artist, media and entertainment public figure and affirmatively state that their efforts

in large part created these factors. Plaintiffs/Counter~Defendants deny the remaining allegations

contained within paragraph no. 6 of the Counterclaim.

7. Plaintiffs/Counter—Defendants lack sufficient knowledge to admit or deny that

Defendant/Counter-Plaintiff Astrornundo is a corporation duly organized and existing under the

laws of the Commonwealth of Puerto Rico with its principal place of business in San Juan,

Puerto Rico. Plaintiffs/Counter~Dcfcndants deny the remaining allegations contained within

paragraph no. 7 of the Counterclaim.

8. Plaintiffs/Counter—Defendants deny that Bart Enterprises is a dissolved

corporation. Plaintiffs/Counter-Defendants admit the remaining allegations contained within

paragraph no. 8 of the Counterclairn.

9. PIaintiffs/Counter-Defendants admit that Walter International Productions, Inc.,

Watervision, lnc., Waltervision Productions, Inc., Walter Mercado Radio Productions, Inc., and

Walter Mercado Enterprises Corp. are and were, at all times relevant to the Counterclaim,

corporations organized and existing under the laws of the state of Florida, with their principal

Crc—enbergTraurig, PA. I Attorneys at Law I 122? Esricketlixvenue I Miami, FL 33137 I Tel 3OS.S7§.OSOO l Eax 305.579.0737 I www.gtlaw.com
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place of business in Miami, Florida and that they are the assignees of certain rights under the

agreement between the parties. Plaintiffs/Counter-Defendants deny the remaining allegations

contained within paragraph no. 9 of the Counterclaim.

IV. STATEMENT OF CLAIM

10. P1aintiffs/Counter—Defendants admit that Mercado is now a well known

individual, artist, media and entertainment public figure and affirmatively state that it is their

efforts that in large part led to this result. Plaintiffs/Counter-Defendants deny the remaining

allegations contained within paragraph no. 10 of the Counterclaim.

11. Plaintiffs/Counter-Defendants admit that Mercado’s attributes, appearances,

publications and/or counseling services are valued by the public as a psychic and astrologer and

affirmatively state that much of that value has been created by Plaintiffs/Counter-Defendants.

Plaintiffs/Counter—Defendants deny the remaining allegations contained within paragraph no. 11

of the Counterclaim.

12. Plaintiffs/Counter-Defendants lack sufficient knowledge to admit or deny the

allegations contained within paragraph no. 12 of the Counterclaim.

13. Plaintiffs/Counter-Defendants admit that on August 4, 1995, Defendant/Counter-

Plaintiff Mercado entered into an agreement which, among other things, allowed Bart Enterprises

to produce and distribute entertainment programming featuring and promoting Mercado’s artistic

abilities as a psychic and astrologer. PIaintiffs/Counter-Defendants admit that the Agreement

dated August 4, 1995 is attached to the Complaint. Plaintiffs/Counter-Defendants deny the

remaining allegations contained within paragraph no. 13 of the Counterclaim.
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14. Plaintiffs/Counter~Defendants admit that Defendants/Counter-Plaintiffs purport

to have selectively quoted sections 4 and 5 of Exhibit A and state that the document speaks for

itself. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph no. 14 of

the Counterclaim to the extent that they are inconsistent therewith. Plaintiffs/Counter

Defendants deny the remaining allegations contained within paragraph no. 14 of the

Counterclaim.

15. P1aintiffs/Counter-Defendants admit that Defendants/Counter-Plaintiffs purport

to have selectively quoted section 1(a) of Exhibit A and state that the document speaks for itself.

Plaintiffs/Counter-Defendants deny the allegations contained within paragraph no. 15 of the

Counterclaim to the extent that they are inconsistent therewith. P1aintiffs/Counter—Defendants

deny the remaining allegations contained within paragraph no. 15 of the Counterclaim.

16. Plaintiffs/Counter-Defendants admit that Defendants/Counter~Plaintiffs purport

to have selectively quoted section 1(a) of Exhibit A and state that the document speaks for itself.

Plaintiffs/Counter—Defendants deny the allegations contained within paragraph no. 16 of the

Counterclaim to the extent that they are inconsistent therewith. Plaintiffs/Cour1ter~Defendants

deny the remaining allegations contained within paragraph no. 16 of the Counterclaim.

17. Plaintiffs/Counter-Defendants admit that Defendants/Counter—Plaintiffs purport

to have selectively quoted section 1(b) of Exhibit A and state that the document speaks for itself.

P1aintiffs/Counter-Defendants deny the allegations contained within paragraph no. 17 of the

Counterclaim to the extent that they are inconsistent therewith. Plaintiffs/Counter—Defendants

deny the remaining allegations contained within paragraph no. 17 of the Counterclaim.

18. Plaintiffs/Counter-Defendants admit that Defendants/Counter—Plaintiffs purport

to have selectively quoted sections 3(a) - 3(0) of Exhibit A and state that the document speaks for

Greenbergfiaurig, RA. 1 Attorneys at Law I T221 Brickelmvenue I téami, FL 3313“: | Tel 305.579.0500 I Fax 305.579.0717 I www.grlaw.com
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itself. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph no. 18 of

the Counterclaim to the extent that they are inconsistent therewith. Plaintiffs/Counter-

Defendants deny the remaining allegations contained within paragraph no. 18 of the

Counterclaim.

19. Plaintiffs/Counter-Defendants admit that Defendants/Counter-Plaintiffs purport

to have selectively quoted section 7 of Exhibit A and state that the document speaks for itself.

Plaintiffs/Counter-Defendants deny the allegations contained within paragraph no. 19 of the

Counterclaim to the extent that they are inconsistent therewith. Plaintiffs/Counter—Defendants

deny the remaining allegations contained within paragraph no. 19 of the Counterclaim.

20. P1aintiffs/Counter-Defendants admit that Defendants/Counter-Plaintiffs purport

to have selectively quoted a portion of Exhibit A and state that the document speaks for itself.

Plaintiffs/Counter-Defendants deny the allegations contained within paragraph no. 20 of the

Counterclaim to the extent that they are inconsistent therewith. P1aintiffs/Counter-Defendants

deny the remaining allegations contained within paragraph no. 20 of the Counterclaim.

21. Plaintiffs/Counter~Defendants admit that Defendants/Counter-Plaintiffs purport

to have selectively quoted a portion of Exhibit A and state that the document speaks for itself.

Plaintiffs/Counter—Defendants deny the allegations contained within paragraph no. 21 of the

.Counterclaim to the extent that they are inconsistent therewith. Plaintiffs/Counter-Defendants

deny the remaining allegations contained within paragraph no. 21 of the Counterclaim.

22. Plaintiffs/Counter-Defendants admit that Defendants/Counter-Plaintiffs purport

to have selectively quoted a portion of Exhibit A and state that the document speaks for itself.

Plaintiffs/Counter—Defendants deny the allegations contained within paragraph no. 22 of the
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Counterclaim to the extent that they are inconsistent therewith. P1aintiffs/Counter-Defendants

deny the remaining allegations contained within paragraph no. 22 of the Counterclaim.

23. P1aintiffs/Counter-Defendants admit that Defendants/Counter-Plaintiffs purport

to have selectively quoted section 6(0) of Exhibit A and state that the document speaks for itself.

P1aintiffs/Counter-Defendants deny the allegations contained within paragraph no. 23 of the

Counterclaim to the extent that they are inconsistent therewith. Plaintiffs/Counter-Defendants

deny the remaining allegations contained within paragraph no. 23 of the Counterclaim.

24. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 24 of the Counterclaim.

25. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 25 of the Counterclaim.

26. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 26 of the Counterclaim.

27. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 27 of the Counterclaim. ..,......,,.,,‘......
28. Plaintiffs/Counter-Defendants lack sufficient knowledge to admit or deny the

allegations contained within paragraph no. 28 of the Counterclaim.

29. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 29 of the Counterclaim.

30. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 30 of the Counterclaim.

31. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 31 of the Counterclaim.
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32. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 32 of the Counterclairn.

33. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 33 of the Counterclaim.

34. Plaintiffs/Counter-Defendants lack sufficient knowledge to admit or deny the

allegations contained within paragraph no. 34 of the Counterclairn.

V 35. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 35 of the Counterclaim.

36. Plaintiffs/Counter~Defendants deny the allegations contained within paragraph

no. 36 of the Counterclairn.

37. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 37 of the Counterclairn.

38. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 38 of the Counterclairn.

39. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 39 of the Counterclaim.

40. P1aintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 40 of the Counterclaim.

41. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 41 of the Counterclaim.

42. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 42 of the Counterclaim.
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43. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 43 of the Counterclairn.

 44. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 44 of the Counterclaim.

45. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 45 of the Counterclaim.

COUNT I

BREACH OF CONTRACT

BART ENTERPRISES

46. Plaintiffs/Counter-Defendants adopt, re-allege and restate the answers to the

allegations contained within paragraphs nos. 1-45.

47. Plaintiffs/Counter-Defendants admit Counter~Plaintiffs purport to have quoted

section 6(c) of Exhibit A and state that the document speaks for itself. Plaintiffs/Counten

Defendants deny any implication that either Bart Enterprises breached the Agreement or that

Counter-Plaintiffs are entitled to recover additional compensation based on section 6(c) of the

Agreement and deny the remaining allegations contained within paragraph 47 of the

Counterclaim.

48. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 48 of the Counterclaim.

49. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 49 of the Counterclairn as they are nothing more than legal conclusions.

50. Plaintiffs/Counter-Defendants admit Counter—Plaintiffs purport to have quoted

paragraph l2(a)(ii) of Exhibit A and state that the document speaks for itself. Plaintiffs/Counter-
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Defendants deny the remaining allegations contained within paragraph no. 50 of the

Counterclaim.

51. Plaintiffs/Counter-Defendants admit Counter-Plaintiffs purport to have quoted

paragraph 17 of Exhibit A and state that the document speaks for itself. Plaintiffs/Counten

Defendants deny any implication that Counter—Plaintiffs were prevented from inspecting the

accounting books based on paragraph 17 and deny the remaining allegations contained within

paragraph 51 of the Counterclaim.

52. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 52 of the Counterclaim.  
53. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 53 of the Counterclaim.

54. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 54 of the Counterclaim.

COUNT II

BREACH OF CONTRACT

WALTER INTERNATIONAL, WATERVISION, WALTERVISION,

RADIO PRODUCTIONS, AND WALTER ENTERPRISES

55. Plaintiffs/Counter-Defendants adopt, re-allege and restate the answers to the

allegations contained within paragraphs nos. 1-45.

56. Plaintiffs/Counter-Defendants admit the allegations contained within paragraph

no. 56 of the Counterclaim.

57. Plaintiffs/Counter-Defendants admit the allegations contained within paragraph

no. 57 of the Counterclaim.

58. Plaintiffs/Counter—Defendants admit that Counter-Plaintiffs purport to have

quoted section 6(c) of Exhibit A and state that the document speaks for itself. Plaintiffs/Counter
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Defendants deny the remaining allegations contained within paragraph no. 58 of the

Counterclaim.

59. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 59 of the Counterclaim as they are nothing more than legal conclusions.

60. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 60 of the Counterclaim.

61. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 61 of the Counterclaim.

62. P1aintiffs/Counter~Defendants deny the allegations contained within paragraph

no. 62 of the Counterclaim.

COUNT III

DECLARATORY JUDGMENT

BART ENTERPRISES

63. Plaintiffs/Counter-Defendants adopt, re-allege and restate the answers to the

allegations contained within paragraphs nos. 1-45.

64. Plaintiffs/Counter-Defendants admit that a justiciable controversy exists between

the parties, but deny that Defendants/Counter-Plaintiffs interpretation of the agreement at issue is

legally or factually correct. Plaintiffs/Counter-Defendants deny the remaining allegations

contained within paragraph no. 64 of the Counterclaim.

65. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 65 of the Counterclaim.

Greenbergfiaurig, RA, I Attorneys at Law I ‘[22? Bri<;kelEAvenue I t1ls'ixmi,FL 337.33 I Tel 305.879.0500 I Fax 305.579.0717 I ~.w.w,gtlaw.com



Case t:07—ev—2O"i36—F3AS Dneument 45 Entered an FLSD Docket (37/27/2007 Page 12 of 20

 
COUNT IV

BREACH OF THE FIDUCIARY DUTY

BART ENTERPRISES

66. Plaintiffs/Counter-Defendants adopt, re-allege and restate the answers to the

 allegations contained within paragraphs nos. 1-45.

67. Plaintiffs/Counter-Defendants state that the agreement between the parties

attached to the Complaint speaks for itself. Plaintiffs/Counter—Defendants deny the allegations

contained within paragraph no. 67 of the Counterclaim to the extent that they are inconsistent

therewith.

68. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph
 

no. 68 of the Counterclaim as they are nothing more than legal conclusions.

69. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 69 of the Counterclaim.

70. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 70 of the Counterclaim.

7l. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 71 of the Counterclaim.

COUNT V

BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING

BART ENTERPRISES ’

72. Plaintiffs/Counter-Defendants adopt, re-allege and restate the answers to the

allegations contained within paragraphs nos. 1-45.

73. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 73 of the Counterclaim.
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74. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 74 of the Counterclaim.

75. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 75 of the Counterclairn.  
COUNT VI

INJUNCTIVE RELIEF

WALTER INTERNATIONAL, WATERVISION, WALTERVISION, RADIO

PRODUCTIONS, BART ENTERPRISES and WALTER ENTERPRISES

76. Plaintiffs/Counter-Defendants adopt, re-allege and restate the answers to the

allegations contained within paragraphs nos. 1-45.

77. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 77 of the Counterolaim.

78. Plaintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 78 of the Counterclaim.

79. Plaintiffs/Counter—Defendants deny the allegationscontained within paragraph

no. 79 of the Counterclaim.

80. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 80 of the Counterclaim.

81. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 81 of the Counterclairn.

82. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 82 of the Counterclaim.

83. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph  
no. 83 of the Counterclaim.

Greertbergfiaurig, RA. I Attorneys at Law I T221. Brickeilavenne I biignii, FL 3381 I Tel3OS.S79.0SOO I Fax 305.579.0717 I www.gtlaw.com  



Case t:07—ev—2O"i36—F3AS Dneument 45 Entered en FLSD Docket €37’./'27/200? Page 14 of 20

COUNT VII

VIOLATION OF COPYRIGHT AND TRADEMARK LAWS

WALTER INTERNATIONAL, WATERVISION, WALTERVISION,

RADIO PRODUCTIONS, BART ENTERPRISES, and WALTER ENTERPRISES

 
84. Plaintiffs/Counter—Defendants adopt, re-allege and restate the answers to the

 allegations contained within paragraphs nos. 1-45.

85. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 85 of the Counterclaim.

86. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

 no. 86 of the Counterclaim.

87. P1aintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 87 of the Counterclaim.

88. P1aintiffs/Counter—Defendants deny the allegations contained within paragraph

no. 88 of the Counterclairn.

89. Plaintiffs/Counter~Defendants deny the allegations contained within paragraph

no. 89 of the Counterclaim.

COUNT VIII

UNJUST ENRICHMENT

WALTER INTERNATIONAL, WATERVISION, WALTERVISION,

RADIO PRODUCTIONS, BART ENTERPRISES, and WALTER ENTERPRISES

90. Plaintiffs/Counter—Defendants adopt, re-allege and restate the answers to the
« allegations contained within paragraphs nos. 1-45.

91. Plaintiffs/Counter—Defendants state that the agreement between the parties

attached to the Complaint speaks for itself. Plaintiffs/Counter-Defendants deny the allegations

contained within paragraph no. 91 of the Counterclaim to the extent that they are inconsistent

therewith.
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92. Plaintiffs/Counter-Defendants state that the agreement between the parties

attached to the Complaint speaks for itself. Plaintiffs/Counter-Defendants deny the allegations

contained within paragraph no. 92 of the Counterclaim to the extent that they are inconsistent

therewith.

93. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 93 of the Counterclaim.

94. P1aintiffs/Counter~Defendants affirmatively state that they accepted the benefits

and burdens of the agreement between the parties and acted, at all times, in accordance with its

terms. Plaintiffs/Counter—Defendants deny the remaining allegations contained within

paragraph no. 94 of the Counterclaim.

95. Plaintiffs/Counter-Defendants deny the allegations contained within paragraph

no. 95 of the Counterclaim.

WHEREFORE, Plaintiffs/Counter-Defendants and Counter-Defendants, Walter

International Productions, Inc., Watervision, Inc., WalterVision Productions, Inc., Walter

Mercado Radio Productions, Inc., Bart Enterprises International, Ltd. and Walter Mercado

Enterprises Corp., respectfully request that this Court deny the relief sought by Defendants,

Walter Mercado Salinas (“Mercado”) and Astromundo, Inc., in their Counterclaim.

AFFIRMATIVE DEFENSES

P1aintiffs/Counter—Defendants assert the following affirmative defenses without assuming

the burden of proof where such burden is otherwise on Defendants/Counter—Plaintiffs.

Plaintiffs/Counter—Defendants reserve the right to amend their affirmative defenses, including

without limitation, any defenses based upon information to be learned through discovery.
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1. Defendants/Counter-Plaintiffs have waived their rights, if any, to assert any and

all of their claims against Plaintiffs/Counter-Defendants by signing the contract, performing
 

under the contract for almost 12 years and by accepting substantial financial compensation from

Plaintiffs/Counter-Defendants, without raising any of the claims asserted in the counterclaim.

2. Defendants’/Counter-Plaintiffs’ claims are barred by the doctrine of unclean  
hands.

3. Defendants/Counter-Plaintiffs are barred and estopped from pursuing their claims

against Bart Enterprises by signing the contract, through their course of conduct for a period of  
almost 12 years and because they repudiated the contract by failing to meet the requirements

fully stated therein.

4. Defendants/Counter-Plaintiffs are barred and estopped from alleging that the

contract is invalid under the doctrine enouncing that no person can go against his/her own acts.  
5. Defendants/Counter-Plaintiffs are barred and estopped from arguing that the

contract was validly terminated because they failed to comply with conditions precedent.

6. Defendants/Counter—Plaintiffs failed to mitigate their damages by, among other

 
things, having waited almost 12 years to assert the claims included in the counterclaim.

7. Defendants/Counter-Plaintiffs assumed the risk by signing the contract after

receiving legal advice from counsel and by continuing to perform under the contract for a period

of almost 12 years.

8. The claims asserted by the Defendants/Counter—Plaintiffs are totally or partially

precluded by prescription, caducity and/or the statute of limitations.

9. Defendants/Counter-Plaintiffs are barred by the doctrine of laches, for having

waited close to 12 years before asserting the claims included in the counterclaim.
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10. Defendants/Counter—Plaintiffs are barred by the doctrine of exceptio non

adimpleti contractus. By failing to comply with the obligations under the contract,

Defendants/Counter~Plaintiffs are precluded from bringing forth a claim for breach of contract.  
ll. Defendants/Counter-Plaintiffs failed to comply with a condition precedent to

asserting a claim for violation of moral rights. Specifically, Defendants/Counter—Plaintiffs failed

to register the works for which they purportedly have rights under Puerto Rico law.

12. Defendants/Counter-Plaintiffs are barred and estopped from asserting any rights

under trademark law insofar as Plaintiffs/Counter-Defendants have title over the

 
trademarks/tradenames which are the subject of this litigation. In the alternative,

Defendants/Counter—Plaintiffs granted a license to use the trademarks/tradenames expressly or by

acquiescence, conduct, and/or equitable estoppel.

13. Defendants/Counter-Plaintiffs are not entitled to assert any rights under the

Copyright Act insofar as Plaintiffs/Counter-Defendants have title over the works that are the

subject of this litigation and/or the works were made—for-hire. In the alternative,

Defendants/Counter-Plaintiffs granted an express or implied license to use the works subject to

copyright protection.

 14. Defendants/Counter—Plaintiffs have failed to state a cause of action upon which

relief can be granted for breach of contract against Plaintiffs/Counter-Defendants Walter

International, Watervision, Waltervision, Radio Productions, and Walter Enterprises.

15. Defendants/Counter-Plaintiffs are barred and estopped from pursuing a claim for

breach of fiduciary duty against Bart Enterprises because the relationship between the parties  
was at arms length and because all relevant information was fully disclosed to

Defendants/Counter-Plaintiffs and Bart Enterprises did not participate in self~dealing or obtain
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any benefits that Defendants/Counter~Plaintiffs were entitled to. Payments to

Defendants/Counter-Plaintiffs were made in accordance with the express terms of the contract.

 16. Bart Enterprises has always acted in good faith and is not guilty of wrongdoing.

Bart Enterprises conducted itself at all times in accordance with the contract and the applicable

standards and norms of this business. Bart Enterprises used good faith efforts to comply with the

 
contract, which included paying Defendants/Counter-Plaintiffs according to the contract terms

and providing Defendants/Counter—Plaintiffs with all information and other materials that Bart

Enterprises deemed reasonable and appropriate.

17. Defendants/Counter-Plaintiffs are barred and estopped from pursuing a claim for

 injunctive relief because irreparable harm does not exist where the potential loss is compensable

by money damages.

18. Defendants/Counter-Plaintiffs are barred and estopped from pursuing a claim for

declaratory judgment.

19. Defendants/Counter-Plaintiffs have waived their rights, if any, to assert their

claim of violation of copyright and trademark laws against Plaintiffs/Counter-Defendants.

Defendants/Counter-Plaintiffs voluntarily relinquished their alleged rights, which include but are

not limited to, the use and promotion of Mercado’s image, name, likeness and voice, by fully

M executing the contract with Bart Enterprises.

20. Defendants/Counter—Plaintiffs are barred and estopped from pursuing a claim for

unjust enrichment because Defendants/Counter-Plaintiffs had an express contract stating the

 
terms and conditions upon which Defendants/Counter~Plaintiffs were to receive payments.
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21. Defendants/Counter-Plaintiffs are barred and estopped from pursuing a claim for

unjust enrichment because Defendants/Counter-Plaintiffs derived a substantial benefit from all

the money paid from 1995 until Defendants/Counter-Plaintiffs breached the contract.

22. Defendants/Counter-Plaintiffs are barred and estopped from pursuing any tort

claims because the economic loss rule applies and/or because there is an express contract stating

the terms and conditions of the parties’ relationship.

23. Damages Defendants/Counter—Plaintiffs averred to have suffered are excessive

and are tantamount to punitive damages which are not available under applicable law.

24. Defendants/Counter—Plaintiffs are barred from receiving compensatory damages

because they have not restored Plaintiffs/Counter—Defendants to their original position. Because

Defendants/Counter-Plaintiffs now claim that they have suffered irreparable and considerable

damages over the past 12 years and that the agreement is void ab initio, they need to restore

Plaintiffs/Counter-Defendants to the status quo ante and to refund all the money that was paid by

Plaintiffs/Counter—Defendants.

25. Defendants/Counter-Plaintiffs have failed to mitigate any damages.

26. Defendants/Counter-Plaintiffs have failed to meet any and all of their obligations.

Respectfully submitted,

GREENBERG TRAURIG, P.A.

Attorneysfor Plaintififs/C0urzter—Defizndants
1221 Brickell Avenue

Miami, Florida 33131

Telephone: (305) 579-0500

Facsimile: (305) 579-0717

By: /s/ Marlene K. Silverman

MARLENE K. SILVERMAN

Florida Bar No. 226947

E-mail: silvermanm@gtlaw.com
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CERTIFICATE OF SERVICE

I hereby certify that on July 2_Z_‘f, 2007, I electronically filed the foregoing document with

the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being served

this day on all counsel of record or pro se parties identified on the attached Service List in the

manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF

or in some other authorized manner for those counsel or parties who are not authorized to receive

electronically Notices of Electronic Filing.

/s/ Marlene K. Silverman

MIA 179674848V3 7/27/2007
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