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I hereby certify that on the date specified below, this correspondence is electronically filed
with the United States Trademark and Trial Appeal Board via the ESTTA electronic filing

system.
January 11, 2008 s/David H. Deits/
Date David H. Deits

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DEREK ANDREW, INC.,
Opposer, OPPOSITION NOS. 91180509 and
91180510
V.

Serial Nos. 77150066 and 77150073
VITAL PHARMACEUTICALS, INC.,
Docket No. 66284-100 and 66284-101
Applicant.
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DECLARATION OF DAVID H. DEITS
IN SUPPORT OF OPPOSER’S
MOTION FOR SUSPENSION OF PROCEEDINGS

I, DAVID H. DEITS declare and state as follows:

1. I 'am a partner in Davis Wright Tremaine LLP, which represents Opposer
Derek Andrew, Inc., in the above-captioned opposition. I have personal knowledge of the
statements in this declaration except where the context indicates otherwise. I make this
declaration in support of Opposer’s Motion for Suspension of Proceedings.

2. Attached as Exhibit A hereto is a true and correct copy of the Complaint filed
in the litigation captioned Derek Andrew, Inc. v. Vital Pharmaceuticals, Inc., United States
District Court, Western District of Washington, Case No. 07-CV-01364-JLR (the

“Washington District Court Litigation), as filed on August 31, 2007.
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3. Attached as Exhibit B hereto is a true and correct copy of the Defendants’
Answer to Complaint and Affirmative Defenses filed in the Washington District Court
Litigation on September 26, 2007.

4. Attached as Exhibit C hereto is a true and correct copy of the Complaint filed
in the litigation captioned Vital Pharmaceuticals, Inc. v. Derek Andrew, Inc., United States
District Court, Southern District of Florida, Case No. 0:07-CV-61177-JIC (the “Florida
District Court Litigation”), as filed on August 20, 2007.

5. Attached as Exhibit D hereto is a true and correct copy of the Order Granting
Motion to Dismiss the Florida District Court Litigation, as entered on December 18, 2007.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this 11th day of January, 2008, at Seattle, Washington.

s/David H. Deits/
David H. Deits
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing DECLARATION OF DAVID H.
DEITS IN SUPPORT OF OPPOSER’S MOTION was served on Applicant’s counsel this
11th day of January, 2008, by United States first-class mail, postage prepaid, in an envelope

addressed to:

Erica W. Stump

Vital Pharmaceuticals, Inc.

15751 S.W. 41st Street, Suite 300
Davie, Florida 33331

s/David H. Deits/
David H. Deits
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

ATSEATTLEC 7 - 1 8 6 4:R

DEREK ANDREW, INC., a Washington )
corporation, ) No, C05-1136Z
)
Plaintiff, ) COMPLAINT FOR TRADEMARK
) INFRINGEMENT, AND
v. )  VIOLATIONS OF THE LANHAM
)  ACT AND THE WASHINGTON
VITAL PHARMACEUTICALS, INC., aFlorida ) CONSUMER PROTECTION ACT
corporation, )
} JURY TRIAL DEMAND
Defendants. )
)
Derek Andrew, Inc., (“Derek Andrew” or “Plaintiff”’), hereby alleges as follows:
NATURE OF ACTION
1. This is an action for trademark infringement, false designation of origin,

unfair competition and unfair business praclices arising under the Lanham Act, 15 U.S.C. §
105 et seq. and the Washington Consumer Protection Act, RCW § 19.86 ef seq.
THE PARTIES
2. Derek Andrew is a Washington corporation having a principal place of

business in Bellevue, Washington.
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07-CV-01364-CMP

COMPLAINT — 1 Davis Wright Tremuine {002
1201) Third Avemue. Suitc 32
SEA 1684652v] 0066284-000096 Seattle, Washingon YS101-3043
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