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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of®

Application Serial No. 78431602
For the Mark: NAPSTER MOBILE
Publication Date: May 17, 2005

SIGHTSOUND TECHNOLOGIES, INC.,
Opposer,
V.
NAPSTER, L.L.C,

Applicant.

Commissioner of Trademarks
P.O. Box 1451
Arlington, Virginia 22313-1451

Opposition No. 91165620

APPLICANT’S MOTION TO
CONSOLIDATE AND SUSPEND




Applicant Napster, LLC (“Applicant”) respectfully moves the Board to consolidate this
Opposition proceeding with two other, virtually identical TTAB proceedings that the Board
previously has ordered be consolidated and suspended, and further moves the Board to suspend
the instant Opposition proceeding pending the final disposition of civil litigation between the
parties.

In support of its Motion, Applicant states as follows. In this proceeding, SightSound
Technologies, Inc. (“Opposer”) opposes the registration of the mark NAPSTER MOBILE.
According to Opposer, the instant Opposition “is related to, and should be consolidated with,
Cancellation No. 92044347...and Opposition No. 91165017,” in which Opposer is seeking to
cancel or is opposing certain, other NAPSTER registrations. See Notice of Opposition at 1!

Previously, in both Cancellation No. 92044347 and Opposition No. 91165017, Applicant
herein filed motions to stay, on the grounds that those proceedings involved issues that were the
subject of civil litigation between the parties pending before the United States District Court for
the Western District of Pennsylvania (the “District Court”) and the United States Bankruptcy
Court for the District of Delaware (the “Bankruptcy Court”).> On July 13, 2005, over Opposer’s
objections, the Board granted Applicant’s stay motions and ordered Cancellation No. 92044347

and Opposition No. 91165017 be suspended pending final disposition of the District Court action

' Opposer’s Petition for Cancellation No. 92044347 and Opposition No. 91165017 are attached
as Exhibits 1 and 2, respectively, to the Zeller Declaration (“Zeller Decl.”) submitted herewith.
% See Zeller Decl., Exhs.” 4 to 7 for Applications Petition for Stay, Reply In Further Support For
Petition For Stay, and accompanying Declarations and Exhibits in Cancellation No. 92044347.
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and litigation before the Bankruptcy Court.> The Board further ordered that Cancellation No.
92044347 and Opposition No. 91165017 be consolidated.*

The instant Opposition proceeding should be stayed for the same reasons that the Board
previously determined warranted a stay of Cancellation No. 92044347 and Opposition No.
91165017. The instant proceeding also should be consolidated with Cancellation No. 92044347
and Opposition No. 91165017 on the same basis that the other two proceedings were
consolidated.

Applicant will not burden the Board by repeating here the briefing and evidence
submitted on the stay motions that were granted in Cancellation No. 92044347 and Opposition
No. 91165017.° Suffice it to say for present purposes, the instant Opposition is based on the
same grounds as, and is nearly identical to, Cancellation No. 92044347 and Opposition No.
91165017, which the Board already has suspended pending final disposition of the District Court
action and litigation before the Bankruptcy Court. In particular, in all three proceedings before
the Board, Opposer asserts that the transfer of ownership of the marks at issue was invalid, based
in part upon Applicant’s answer and counterclaims in the District Court action. See Opposition,
99 2, 4; see also Cancellation No. 92044347, 99 2, 4; Opposition No. 91165017, 9 2, 4. For this
reason, as the Board previously found with respect to Cancellation No. 92044347 and Opposition

No. 91165017, “the issues before the District Court in the civil case are clearly related to the

3 Zeller Decl., Exh. 3 (Order and Decision, dated July 13, 2005).
4
Id.
5 A full recitation of the factual and legal grounds supporting a stay of the related proceedings,
and thus a stay of this Opposition, are set forth in Exhibits 4 to 7 to the Zeller Decl.
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issues before the Board herein” and the District Court action “will have a bearing on the issues
before the Board.” Order and Decision, dated July 13, 2005, at 38

Additionally, in all three proceedings before the Board, Opposer alleges that the
NAPSTER marks at issue were not validly assigned to Applicant in bankruptcy proceedings.
See Opposition, 9 5; see also Cancellation No. 92044347, § 5; Opposition No. 91165017, 5. As
the Board previously found with respect to Cancellation No. 92044347 and Opposition No.
91165017, because such issues “regarding the validity of the involved marks and their goodwill”
are the subject of on-going, contested motion practice before the Bankruptcy Court, “any such
determination will have a bearing on the issues before the Board in these proceedings.” Order
and Decision, dated July 13, 2005, at 4.

Applicant respectfully requests that its motion be granted and that the instant Opposition
(1) be consolidated with Cancellation No. 92044347 and Opposition No. 91165017 and (2) be
suspended pending final disposition of the District Court action and litigation before the

Bankruptcy Court.

¢ Indeed, since the time of the Board’s decision, Opposer herein has made even clearer that its
proceedings before the Board not only overlap with the District Court action, but were instituted
to circumvent a stay that the District Court had imposed. See Zeller Dec., Exh. 8 (brief filed by
Opposer herein with the District Court on July 20, 2005 in which Opposer conceded (at page 7)
that “since the present litigation had been stayed . . ., SightSound sought recourse in the PTO”).
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Respectfully submitted,

Dated: July 29, 2005 By: M mo f/?/-—

QUINN EMANUEL URQUHART
OLIVER & HEDGES, LLP

Michael T. Zeller

Michael E. Williams

865 South Figueroa Street, 10th Floor
Los Angeles, California 90017
Telephone: (213) 443-3000
Facsimile: (213) 443-3100

Attorneys for Applicant
Napster, LLC
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Proof of Service

I hereby certify that a true and complete copy of the foregoing Applicant’s Motion To
Consolidate and Suspend has been served on William K. Wells by hand serving said copy on

July 25, 2005 to:

William K. Wells

Brian S. Mudge

Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Application Serial No. 78431602
For the Mark: NAPSTER MOBILE
Publication Date: May 17, 2005

SIGHTSOUND TECHNOLOGIES, INC.,
Opposer,
V.
NAPSTER, LLC,

Applicant.

Commissioner of Trademarks
P.O. Box 1451
Arlington, Virginia 22313-1451

04635/669234

Cancellation No. 91165620

DECLARATION OF MICHAEL T.
ZELLER IN SUPPORT OF
APPLICANT’S MOTION TO
CONSOLIDATE AND SUSPEND

DECL. ISO MOTION TO CONSOLIDATE AND
SUSPEND



I, Michael T. Zeller, do hereby declare and state as follows:

1. I am a member of the State Bars of California, New York and Illinois and am
counsel for Napster, LLC in these proceedings and for Napster, LLC and Roxio, Inc. in
SightSound Technologies, Inc. v. Roxio, Inc., and Napster, L.L.C., Civil Action No. 04-1549
(W.D. Pa.), and In re: Enco Recovery Corp. f/k/a/ Napster, Inc., No. 02-11573 (PJW) (Bankr. D.
Del.). Ihave personal knowledge of the facts stated herein and, if sworn as a witness, could and
would testify competently thereto.

2. A true and correct copy of Opposer’s Petition for Cancellation No. 92044347 is
attached hereto as Exhibit 1.

3. A true and correct copy of Opposer’s Opposition No. 91165017 is attached hereto
as Exhibit 2.

4. A true and correct copy of the Board’s July 13, 2005 Order suspending the
proceedings in Cancellation No. 92044347 and Opposition No. 91165017 is attached hereto as
Exhibit 3.

5. A true and correct copy of Applicant’s Petition for Stay in Cancellation No.
92044347 is attached hereto as Exhibit 4.

6. A true and correct copy of Applicant’s Reply in Further Support for Petition For
Stay in Cancellation No. 92044347 is attached hereto as Exhibit 5.

7. A true and correct copy of Applicant’s Declaration of Michael T. Zeller in
Support of Applicant’s Petition for Stay in Cancellation No. 92044347 is attached hereto as

Exhibit 6.

DECL. ISO MOTION TO CONSOLIDATE AND
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8. A true and correct copy of Applicant’s Supplemental Declaration of Michael T.
Zeller in Support of Applicant’s Petition for Stay in Cancellation No. 92044337 is attached
hereto as Exhibit 7.

9. A true and correct copy of excerpts of Opposer’s Brief in Support of its Motion
for Relief from Stay with Respect to Defamation Counterclaims, filed in SightSound
Technologies, Inc. v. Roxio, Inc. and Napster, L.L.C., Civil Action No. 04-549 (W.D. Pa.), is
attached hereto as Exhibit 8.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed this 29th day of July, 2005, at Los Angeles, California.

ﬁ:‘! ”» f 7,——
Mchael T. Zeller

DECL. ISO MOTION TO CONSOLIDATE AND
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Trademark Registration No. 2575170
Registration Date: June 4, 2002
For the Mark: NAPSTER
Trademark Registration No. 2841431
Registration Date: May 11, 2004
For the Mark: NAPSTER
Trademark Registration No. 2843786
Registration Date: May 18, 2004
For the Mark: NAPSTER
Trademark Registration No. 2843405
Registration Date: May 18, 2004
For the Mark: NAPSTER & Design

SightSound Technologies, Inc.,

Petitioner,
V.
Napster, LLC,
Respondent.

Commissioner of Trademarks
P.O. Box 1451

Cancellation No.

Arlington, Virginia 22313-1451

PETITION FOR CANCELLATION

SightSound Technologies, Inc., a corporation organized under the laws of the State of
Delaware, having a place of business at 311 South Craig Street, Suite 205, Pittsburgh, PA 15213
(“Petitioner”), believes that it is or will be damaged by Registration Nos. 2575170, 2841431,
2843786, and 2843405, and hereby petitions to cancel the same, with knowledge concerning its

own actions and on information and belief concerning all other matters.



The name and address of the current owner of Registration Nos. 2575170, 2841431,
2843786, and 2843405 is Napster, LLC, a limited liability company organized under the laws of
the State of Delaware, with an address at 455 El Camino Real, Santa Clara, California 95050
(hereinafter referred to as “Respondent”).

As grounds for this Petition, it is alleged that:

L. Respondent is the owner of record of the marks listed in Registration Nos.
2575170, 2841431, 2843786, and 2843405 (the “Napster Marks”). Respondent acquired the
Napster Marks through assignments, from Napster, Inc. (the original Applicant) to Roxio, Inc.

(the parent of Respondent) and then from Roxio, Inc. to Respondent.

2. In a currently-pending federal court lawsuit between Petitioner and Respondent,
the Respondent filed counterclaims against Petitioner asserting causes of action for, inter alia,
trade libel, defamation, and commercial disparagement, allegedly arising from Petitioner’s
reference to the name Napster. More particularly, Respondent asserts that the following
statement is false: “Napster, whose name had been synonymous with the most well-known

2

violation of intellectual property rights . . ..

3. Napster, Inc. (the original Applicant) was embroiled in a highly publicized battle
with the music industry arising from its operation of an Internet-based “service” that facilitated
rampant music piracy. Nearly twenty record companies sued Napster, Inc. for contributory and
vicarious copyright infringement and related causes of action, and this action was soon joined by
a class of music publishers. The court found a likelihood of success on the merits of the
copyright infringement claim and issued a preliminary injunction against Napster, Inc., and
stated in its opinion that Napster “contributed to illegal copying on a scale that is without

precedent...” A&M Records, Inc. v. Napsier, Inc., 114 F. Supp. 2d 896, 927 (N.D. Cal. 2000).



(emphasis added). In upholding the injunction (with modification) against Napster, Inc., the

Ninth Circuit confirmed the rampant infringement that Napster, Inc. was engaged in:

Napster, by its conduct, knowingly encourages and assists the
infringement of plaintiffs’ copyrights.

The district court . . . properly found that Napster materially
contributes to direct infringement.

Napster’s failure to police the system’s “premises,” combined
with a showing that Napster financially benefits from the
continuing availability of infringing files on its system, leads to
the imposition of vicarious liability.

A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1020, 1022, 1024 (9th Cir. 2001) (emphasis
added). Thus, two federal courts have stated unequivocally that Napster, Inc. was an infringer of

intellectual property rights (namely, copyrights).

4, In asserting that the Napster name (and, hence, each of the Napster Marks) was
not associated with violation of intellectual property rights, Respondent has rejected the goodwill
associated with the prior user, Napster, Inc., including the reputation that Napster, Inc. earned for
facilitating copyright infringement on an unprecedented scale. As such, Respondent has

admitted that it acquired the Napster Marks without the goodwill associated with the business.

5. Trademarks cannot be validly assigned without the goodwill of the business. A
sale of a trademark divorced from its goodwill is an “assignment in gross,” which operates to
pass no rights to the purported assignee. Thus, the Napster Marks were not validly transferred
from Napster, Inc. to the Respondent (or to its parent, Roxio, Inc.). As the Napster Marks are no
longer used by the assignor, Napster, Inc., they have been abandoned. Accordingly, Registration

Nos. 2575170, 2841431, 2843786, and 2843405 are subject to cancellation.



6. Petitioner is being injured by the continued presence on the Principal Register of
Registration Nos. 2575170, 2841431, 2843786, and 2843405 because, inter alia, Petitioner’s fair
use rights to refer to the Napster name are being adversely affected by Respondent’s continued

registration of the Napster name as reflected in the registered Napster Marks.

7. Furthermore, the intent to use applications underlying Registration Nos. 2841431,
2843786, and 2843405 were improperly transferred in violation of 15 U.S.C. §1060. No
application to register a mark under Section 1(b) of the Lanham Act, 15 U.S.C. §1051(b), shall
be assignable prior to the filing of an amendment under Section 1(c), 15 U.S.C. §1051(c), to
bring the application into conformity with Section 1(a), 15 U.S.C. §1051(a), or the filing of the
verified statement of use under Section 1(d), 15 U.S.C. §1051(d), except for an assignment to a
successor to the business of the applicant, or portion thereof, to which the mark pertains, if that

business is ongoing and existing,.

8. The applications underlying Registration Nos. 2841431, 2843786, and 2843405
were filed by Napster, Inc. based upon an intent to use the marks under Section 1(b) of the
Lanham Act. These applications were still pending and no amendment to allege use (or
statement of use) had been filed when they were transferred by the original owner, Napster, Inc.,
to Roxio, Inc. (Napster, LLC’s parent) on November 27, 2002. To the extent that the business of
Napster, Inc. was ongoing and existing at the time of the assignment, Roxio, Inc. was not a
successor to the business of the original applicant, Napster, Inc. Accordingly, the applications
underlying Registration Nos. 2841431, 2843786, and 2843405 were void as of the date of
attempted assignment from Napster, Inc. to Roxio, Inc., and Registration Nos. 2841431,

2843786, and 2843405 are subject to cancellation.



9. These applications were again improperly transferred when, on June 13, 2003,
Roxio, Inc. transferred them to its subsidiary, Napster, LLC. On that date, the applications were
still pending and no amendment to allege use (or statement of use) had been filed. Accordingly,

Registration Nos. 2841431, 2843786, and 2843405 are subject to cancellation.

10. Finally, the assignment of Registration Nos. 2575170, 2841431, 2843786, and
2843405 was invalid under 15 U.S.C. §1060 as there has been a substantial change in the
services marketed and/or rendered under the Napster Marks, and, accordingly, there was no
transfer of the goodwill to which the marks pertained. Where a transferred mark is to be used on
a new and different product or service, any goodwill that the mark itself might represent cannot
legally be assigned. Respondent’s services under the Napster Marks are so different from the old
services that the goodwill was not legally assigned, and to allow continued use and registration
of the marks would work a deception upon the public. Whether the new service is better or
worse than the original is wholly immaterial; the substitution of one service for a different one

worked a forfeiture on whatever trademark rights Respondent attempted to acquire.

WHEREFORE, Petitioner prays this Petition for Cancellation be sustained in
favor of Petitioner and that Registration Nos. 2575170, 2841431, 2843786, and 2843405 be
canceled.

Please address all future communications regarding this cancellation to:

William K. Wells

KENYON & KENYON

1500 K Street, N.W., Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201



Please charge the filing fees of $4,200.00, and any other fees associated with this
proceeding to Deposit Account 11-0600.

Respectfully submitted,

s/ William K. Wells

William K. Wells

Brian S. Mudge

Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201

Counsel for Petitioner SightSound Technologies, Inc.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Application Serial No. 78414770
For the Mark: NAPSTER LIGHT
Publication Date: March 29, 2005

SightSound Technologies, Inc.,

Opposer,

v. : Opposition No.
Napster, LLC,
Applicant.
Commissioner of Trademarks
P.O. Box 1451
Arlington, Virginia 22313-1451

NOTICE OF OPPOSITION

SightSound Technologies, Inc., a corporation organized under the laws of the State of
Delaware, having a place of business at 311 South Craig Street, Suite 205, Pittsburgh, PA 15213
(“Opposer”), believing it will be damaged by registration of the mark NAPSTER LIGHT
claimed in Serial No. 78414770 (the “Application”), hereby opposes the same, with knowledge
concerning its own actions and on information and belief concerning all other matters.

The listed name and address of the current owner of the Application is Napster, LLC, a
limited liability company organized under the laws of the State of Delaware, with an address at
455 El Camino Real, Santa Clara, California 95050 (the “Applicant”).

This opposition is related to, and should be consolidated with, Cancellation No.

92044347 filed by Opposer against the Applicant’s registrations for the NAPSTER marks.



As grounds for this opposition, it is alleged that:

1. Applicant is the owner of record of the mark listed in the Application (the
“Mark”). Applicant acquired the dominant element' of the Mark - NAPSTER - through
assignments, from Napster, Inc. (the original Applicant) to Roxio, Inc. (the parent of Applicant)

and then from Roxio, Inc. to Applicant.

2. In a currently-pending federal court lawsuit between Opposer and Applicant, the
Applicant filed counterclaims against Opposer asserting causes of action for, inter alia, trade
libel, defamation, and commercial disparagement, allegedly arising from Opposer’s reference to
the name Napster. More particularly, Applicant asserts that the following statement is false:
“Napster, whose name had been synonymous with the most well-known violation of intellectual

property rights . . ..”

3. Napster, Inc. was embroiled in a highly publicized battle with the music industry
arising from its operation of an Internet-based “service” that facilitated rampant music piracy.
Nearly 20 record companies sued Napster, Inc. for contributory and vicarious copyright
infringement and related causes of action, and this action was soon joined by a class of music
publishers. The court found a likelihood of success on the merits of the copyright infringement
claim and issued a preliminary injunction against Napster, Inc., and stated in its opinion that
Napster “contributed to illegal copying on a scale that is without precedent...” A&M Records,
Inc. v. Napster, Inc., 114 F, Supp. 2d 896, 927 (N.D. Cal. 2000). (emphasis added). In upholding
the injunction (with modification) against Napster, Inc., the Ninth Circuit confirmed the rampant

infringement that Napster, Inc. was engaged in:

! The LIGHT component of the Mark is a weak and descriptive modifier of the primary

element, NAPSTER.



Napster, by its conduct, knowingly encourages and assists the
infringement of plaintiffs’ copyrights.

The district court . . . properly found that Napster materially
contributes to direct infringement.

Napster’s failure to police the system’s “premises,” combined
with a showing that Napster financially benefits from the
continuing availability of infringing files on its system, leads to
the imposition of vicarious liability.

A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1020, 1022, 1024 (9th Cir. 2001) (emphasis
added). Thus, two federal courts have stated unequivocally that Napster, Inc. was an infringer of

intellectual property rights (namely, copyrights).

4, In asserting that the Napster name (and, hence, the Mark, as the dominant element
thereof is NAPSTER) was not associated with violation of intellectual property rights, Applicant
has rejected the goodwill associated with the prior user, Napster, Inc., including the reputation
that Napster, Inc. earned for facilitating copyright infringement on an unprecedented scale. As
such, Applicant has admitted that it acquired the NAPSTER mark without the goodwill
associated with the business. Therefore, Applicant had no right to use the NAPSTER mark or

any variants thereof.

5. Trademarks cannot be validly assigned without the goodwill of the business. A
sale of a trademark divorced from its goodwill is an “assignment in gross,” which operates to
pass no rights to the purported assignee. Thus, the NAPSTER mark was not validly transferred
from Napster, Inc. to the Applicant (or to its parent, Roxio, Inc.). As the NAPSTER mark is no
longer used by the assignor, Napster, Inc., it has been abandoned. Accordingly, the Application,

which pertains to a close variant of the NAPSTER mark, should be rejected.



6. Opposer would be injured by the registration of the Application because, inter
alia, Opposer’s fair use rights to refer to the Napster name would be adversely affected by

Applicant’s registration of the NAPSTER mark as reflected in the Application.

7. Furthermore, the assignment of the NAPSTER mark from the original owner was
invalid under 15 U.S.C. §1060 as there has been a substantial change in the services marketed
and/or rendered under the Mark, and, accordingly, there was no transfer of the goodwill to which
the mark pertained. Where a transferred mark is to be used on a new and different product or
service, any goodwill that the mark itself might represent cannot legally be assigned.

Applicant’s goods under the Mark are so different from the prior services that the goodwill was
not legally assigned, and, accordingly, to allow registration of the Mark would work a deception
upon the public. Whether the new product is better or worse than the original service is wholly
immaterial; the substitution of a product for a different service worked a forfeiture on whatever

trademark rights Applicant attempted to acquire.

WHEREFORE, the Opposer prays that the Board reject Application Serial No.
78414770 and that registration of the Mark therein sought for the goods therein specified be
denied and refused, and that the Board sustain this opposition.

Please address all future communications regarding this opposition to the following
attorney of record for Opposer:

William K. Wells

KENYON & KENYON

1500 K Street, N.W., Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201

email: wwells@kenyon.com



Please charge the filing fee of $300.00, and any other fees associated with this
proceeding, to Deposit Account 11-0600.

Respectfully submitted,

s/ William K. Wells

William K. Wells

Brian S. Mudge

Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201

Counsel for Opposer SightSound Technologies, Inc.
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Mailed: July 13, 2005

Opposition No. 91165017
Cancellation No. 92044347

SIGHTSOUND TECHNOLOGIES, INC.
V.
NAPSTER, LLC
Peter Cataldo, Attorney:

This case now comes before the Board for consideration
of the motions filed by Napster, LLC (in its capacity as
applicant in Opposition No. 91165017 and respondent in
Cancellation No. 92044347) to suspend the above referenced
proceedings pending the disposition of a civil action
involving the parties herein, as well as a bankruptcy
proceeding involving, inter alia, Napster, LLC. The motions
are fully briefed.® The Board has carefully considered the
arguments of both parties with regard to the above motions.
However, an exhaustive review of those arguments would only
serve to delay the Board’s disposition thereof. The Board

turns then to the motions to suspend.

! In addition, Napster, LLC filed a reply brief with regard to

its motion for suspension in Cancellation No. 92044347 which the
Board has entertained. Consideration of reply briefs is
discretionary on the part of the Board. See Trademark Rule
2.127(a) .



Opposition No. 91165017 and Cancellation No. 92044347

Motions to Suspend

Napster, LLC has filed essentially identical motions to
suspend proceedings in both of the above Board cases pending
the outcome of (1) a civil action involving the parties
herein?; and (2) a motion to reopen Chapter 11 case and
enforce sale order brought by Napster, LLC and its parent in
a Chapter 11 bankruptcy proceeding involving Napster, Inc.’

It is settled that whenever it comes to the attention
of the Board that one or more of the parties to a case
pending before it are involved in a civil action,
proceedings before the Board may be suspended until final
determination of the civil action. See Trademark Rule
2.117(a); and General Motors Corp. v. Cadillac Club Fashions
Inc., 22 USPQ2d 1933 (TTAB 1992). Suspension of a Board
case is appropriate even if the civil case may not be
dispositive of the Board case, so long as the ruling will
have a bearing on the rights of the parties in the Board
case. See Trademark Rule 2.117(a). See also, for example,
Martin Beverage Co. v. Colita Beverage Corp., 169 USPQ 568

(TTAB 1971).

2 civil Action No. 04-1549, styled SightSound Technologies, Inc.
v. Roxio, Inc. and Napster, L.L.C., was filed on January 25, 2005
in the United States District Court for the Western District of
Pennsylvania.

3 In re: Enco Recovery Corp. f/k/a Napster, Inc., No. 02-11573
(PJW) brought in the United States Bankruptcy Court for the
District of Delaware.



Opposition No. 91165017 and Cancellation No. 92044347

In this case, the parties to the instant opposition and
cancellation include the parties to Civil Action No. 04-
1549. In addition, SightSound Technologies, Inc. asserts in
both its notice of opposition and petition for cancellation
that the transfer of ownership of the marks at issue herein
to Napster, LLC are invalid, based in part upon Napster,
LLC’s contentions in its answer and counterclaim in Civil
Action No. 04-1549. Thus, the issues before the District
Court in the civil case are clearly related to the issues
before the Board herein. Any determination or discussion of
Napster LLC’ rights to its involved marks in the civil
action will have a bearing on the issues before the Board.
Moreover, to the extent that a civil action in a Federal
district court involves issues in common with those in a
proceeding before the Board, the decision of the Federal
district court is binding upon the Board, while the decision
of the Board is not binding upon the court. See, for
example, Goya Foods Inc. v. Tropicana Products Inc., 846
F.2d 848, 6 USPQ2d 1950 (24 Cir. 1988); and American
Bakeries Co. v. Pan-0-Gold Baking Co., 650 F Supp 563, 2
UsSPQ2d 1208 (D.Minn. 1986).

Further, in its motion to reopen and enforce sale order
in Chapter 11 Case No. 02-11573, Napster, LLC seeks a
determination regarding the validity of the assignment of

the involved marks and their goodwill to Napster, LLC and



Opposition No. 91165017 and Cancellation No. 92044347

its parent.? In accordance with the above discussion, any
such determination will have a bearing on the issues before
the Board in these proceedings.

In view of the foregoing, and in the interest of
judicial economy and consistent with the Board’s inherent
authority to regulate its own proceedings to avoid
duplicating the effort of the court and the possibility of
reaching an inconsistent conclusion, proceedings herein are
suspended pending final disposition of (1) the civil action
involving the parties; and (2) Napster, LLC’s pending motion
to reopen and enforce sale order in Chapter 11 Case No. 02-
11573.

Within twenty days after the final determination of the
civil action and the bankruptcy proceeding, the interested
party should notify the Board so that this case may be
called up for appropriate action. During the suspension
period the Board should be notified of any address changes
for the parties or their attorneys.

Proceedings Consolidated

When cases involving common questions of law or fact
are pending before the Board, the Board may order the
consolidation of the cases. See Fed. R. Civ. P. 42(a);

Regatta Sport Ltd. v. Telux-Pioneer Inc., 20 USPQ2d 1154

* I't is noted in addition that SightSound Technologies, Inc. has
submitted filings in opposition to Napster, LLC’s motion in the
bankruptcy proceeding.
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(TTAB 1991); and Estate of Biro v. Bic Corp., 18 USPQ2d 1382
(TTAB 1991). In determining whether to consolidate
proceedings, the Board will weigh the savings in time,
effort, and expense which may be gained from consolidation,
against any prejudice or inconvenience which may be caused
thereby. See, for example, Wright & Miller, Federal
Practice and Procedure: Civil 2d §2383 (1999); and Lever
Brothers Co. v. Shaklee Corp., 214 USPQ 654 (TTAB 1982).
Consolidation is discretionary with the Board, and may be
ordered upon motion granted by the Board, or upon
stipulation of the parties approved by the Board, or upon
the Board's own initiative.’ See, for example, Hilson
Research Inc. v. Society for Human Resource Management, 27
USPQ2d 1423 (TTAB 1993); and Regatta Sport Ltd. v. Telux-
Pioneer Inc., 20 USPQ2d 1154 (TTAB 1991).

Inasmuch as the parties to the instant proceedings are
identical and the issues are substantially the same,
Opposition No. 91165017 and Cancellation No. 92044347 are
hereby consolidated.

The consolidated cases may be presented on the same
record and briefs. See Hilson Research Inc. v. Society for

Human Resource Management, supra; and Helene Curtis

5 It is noted that in its notice of opposition in Opposition No.
91165017, opposer asserts that the instant proceedings are
related and that consolidation with Cancellation No. 92044347 is
appropriate.
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Industries Inc. v. Suave Shoe Corp., 13 USPQ2d 1618 (TTAB
1989) .

The Board file will be maintained in Opposition No.
91165017 as the “parent” case. As a general rule, from this
point on only a single copy of any paper or motion should be
filed herein; but that copy should bear both proceeding
numbers in its caption. Exceptions to the general rule
involve stipulated extensions of the discovery and trial
dates, and briefs on the case. See Trademark Rules 2.121(d)
and 2.128.

Despite being consolidated, each proceeding retains its
separate character and requires entry of a separate
judgment. See Wright & Miller, Federal Practice and
Procedure, supra. The decision on the consolidated cases
shall take into account any differences in the issues raised
by the respective pleadings; a copy of the decision shall be

placed in each proceeding file.
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Respondent Napster, LLC (“Respondent” or “Registrant”), by its counsel, respectfully
moves the Board to stay the instant proceedings pending the resolution of issues raised by
Petitioner SightSound Technologies, Inc. (“Petitioner”) in its Petition for Cancellation that are
currently before the United States Bankruptcy Court for the District of Delaware and the United
States District Court for the Western District of Pennsylvania.

In support of its Motion, Respondent states as follows. In these proceedings, Petitioner
seeks cancellation of four NAPSTER registrations, namely, Registration Nos. 2575170,
2841431, 2843786 and 2843405 (collectively, the “NAPSTER Registrations™). There are
pending civil actions that may bear on the issues before the Board and therefore warrant the entry
of a stay of these cancellation proceedings until the resolution of the relevant issues by the
courts.

First, on June 3, 2002, Napster, Inc. and its subsidiaries (collectively, “Napster, Inc.”)
filed voluntary petitions for relief under Chapter 11 of Title 11 of the United States Code in the
Bankruptcy Court of the District of Delaware (the “Bankruptcy Court”).! After several months
of collaborative efforts by the Bankruptcy Court, the appointed Bankruptcy Trustee, and the
Official Committee of Unsecured Creditors, an Asset Purchase Agreement was entered into
between Napster, Inc. and Roxio, Inc. (“Roxio”), which is Respondent’s parent. The Asset
Purchase Agreement provided for Roxio’s acquisition of substantially all of Napster, Inc.’s
tangible and intangible assets, including the marks, good will and rights underlying the

NAPSTER Registrations (whether as an issued registration or as then-pending Intent to Use

! The facts stated herein are supported by and set forth in greater detail in the Motion to Reopen
Chapter 11 Case and Enforce Sale Order and its accompanying exhibits, attached as Exhibit 1 to
the Zeller Declaration (“Zeller Decl.””) submitted herewith.
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applications). On November 27, 2002, after notice and a lengthy hearing at which multiple
parties appeared, the Bankruptcy Court entered a Sale Order approving the Asset Purchase
Agreement.

The Petition for Cancellation is specifically predicated on the alleged invalidity of the
assignment of the NAPSTER Registrations that had been accomplished in the Bankruptcy Court,
pursuant to the Bankruptcy Court’s Sale Order on November 27, 2002, See Petition, 9 5, 7-8.
Indeed, eliminating any question that Petitioner is attacking the Bankruptcy Court’s Sale Order
in these proceedings, the Petition for Cancellation identifies the allegedly unlawful transfer of the
challenged ITU applications as having occurred “when they were transferred by the original
owner, Napster, Inc., to Roxio, Inc. (Napster, LLC’s parent) on November 27, 2002"--the date of
the Bankruptcy Court’s Sale Order approving their transfer pursuant to the Asset Purchase
Agreement. Petition, § 8 (emphasis added).

Because Petitioner has collaterally attacked the validity of the Bankruptcy Court’s Sale
Order and the Asset Purchase Agreement that it approved, Respondent and Roxio filed a Motion
to Reopen Chapter 11 Case and Enforce Sale Order (the “Motion”) on May 20, 2005. (Zeller
Decl., Exh. 1.) The Motion was served on Petitioner herein on May 20, 2005. (1d., 92.) Among
other things, the Motion seeks to reopen the Bankruptcy Court case and seeks an Order by the
Bankruptcy Court enforcing the terms of the Sale Order, including with respect to the NAPSTER
Registrations at issue in the Petition for Cancellation. (Zeller Decl,, Exh. 1,14-19.) Asa result,
the validity of the assignment that Petitioner challenges in these proceedings is at issue in the

Motion before the Bankruptcy Court. (1d.)
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Second, issues raised by the Petition for Cancellation also are the subject of another
pending civil action between the parties. On January 25, 2005, Petitioner sued Respondent and
Roxio in the United States District Court for the Western District of Pennsylvania (the “District
Court”) in an action for ostensible patent infringement entitled SightSound Technologies, Inc. v.
Roxio, Inc. and Napster, L.L.C., Case No. 04-1549. (Zeller Decl., Exh. 2.) Respondent and
Roxio filed an Answer and Counterclaims, as well as a First Amended Answer and
Counterclaims. (Id., Exh. 3.) The Fourth through Ninth Counterclaims for Relief allege, among
other things, that Petitioner’s issuance of a press release stating that the Napster “name” is
“synonymous with the most well-known violation of intellectual property rights” constituted
unfair competition, trade libel, defamation, commercial disparagement, breach of contract and
intentional interference with prospective contractual relations. (Id.) Although the action in the
District Court is currently stayed pending the Patent Office’s re-examination of the patents
asserted by Petitioner in the District Court suit, the action remains pending before the District
Court. (Zeller Decl., 14.)

The Petition for Cancellation reveals that it overlaps with, and duplicates, issues that are
pending before the District Court. The Petition for Cancellation acknowledges that
Respondent’s Counterclaims in the District Court “allegedly aris[e] from Petitioner’s reference
to the name Napster” and relies on Respondent’s Counterclaims filed in the District Court as a
basis for cancellation here. Petition for Cancellation, 99 2, 4. Furthermore, Petitioner filed with
the District Court on February 11, 2005 a motion to dismiss that puts at issue, in largely identical

language, matters asserted in the Petition for Cancellation. Thus, Petitioner’s motion to dismiss

in the District Court recites the same allegations Petitioner makes in paragraph 3 of the Petition
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for Cancellation. (Zeller Decl., Exh. 4, at 1-2.) Furthermore, Petitioner’s motion to dismiss
presents to the District Court the same assignment-in-gross arguments that are alleged in
paragraphs 4 and 5 of the Petition for Cancellation. (Zeller Decl., Exh. 4, at 7-8.)°

Because the issues currently before the Bankruptcy Court and the District Court may
have an effect on issues raised in the Petition for Cancellation, the instant proceedings should be
stayed pending the courts’ determinations. The Board’s usual practice of staying its proceedings
pending the outcome of a court action that may have a bearing on the issues before the Board, as
is the situation here, is codified at 37 C.F.R. § 2.117(a):

“Whenever it shall come to the attention of the Trademark Trial and Appeal Board that a

party or parties to a pending case are engaged in a civil action or another Board

proceeding which may have a bearing on the case, proceedings before the Board may be

suspended until termination of the civil action or other Board proceeding.”

See Trademark Trial and Appeal Board Manual of Procedure § 510.02(a) (“[o]rdinarily, the

Board will suspend proceedings in the case before it if the final determination of the other

proceeding will have a bearing on the issues before the Board.”). See also The Other Telephone

Co. v. Connecticut Nat’l Telephone Co., 181 U.S.P.Q. 779, 781-82 (Comm’r of Patents 1974);

Townley Clothes, Inc. v. Goldring, Inc., 100 U.S.P.Q. 57, 58 (Comm’r of Patents 1953) (“it is

deemed the sounder practice to suspend the [Trademark] Office proceedings pending termination
of the Court action.”).
The most logical and efficient course of action is for the Board to suspend these

proceedings until the Bankruptcy Court and the District Court resolve the issues that Petitioner

2 The District Court has not yet ruled on Petitioner’s motion to dismiss in thosc proceedings.
(Zeller Decl., 4 5.)
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also asserts here. Respondent respectfully requests that the Board grant its motion and stay the
instant cancellation proceedings pending the completion of the relevant proceedings before the

Bankruptcy Court and before the District Court.

Respectfully submitted,

Dated: May 24, 2005 By: M. e 7 P
) /

QUINN EMANUEL URQUHART
OLIVER & HEDGES, LLP

Michael T. Zeller

Michael E. Williams

865 South Figueroa Street, 10th Floor
Los Angeles, California 90017
Telephone: (213) 443-3000
Facsimile: (213) 443-3100

Attorneys for Respondent
Napster, LLC
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Proof of Service

I hereby certify that a true and complete copy of the foregoing Respondent and Registrant
Napster, LLC’s Petition for Stay has been served on William K. Wells by mailing said copy on

May 24, 2005, via First Class Mail, postage prepaid to:

William K. Wells

Brian S. Mudge

Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201

J. D A1
7
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Introduction

The circumstances here amply warrant a stay, and Petitioner is not being candid with the
Board. The Petition for Cancellation is based upon, and overlaps with, counterclaims that
Respondent filed in a suit pending before the United States District Court for the Western
District of Pennsylvania. Indeed, Petitioner now has admitted that the Petition for Cancellation
involves issues “already” before the Pennsylvania District Court and that it brought the Petition
as a strategic counter-strike in response to those counterclaims. Although Petitioner suggests
that this cancellation action should proceed anyway because the Pennsylvania District Court suit
is stayed for the time being, that contention is unsupported by law or logic. Any rulings by the
Board will not be binding on the District Court, so both the Board’s and the parties’ resources
will be wasted by litigating here issues that will have to be relitigated in the Pennsylvania
District Court when the stay there is lifted. Furthermore, any grievance Petitioner allegedly has
about the District Court’s stay can and should be addressed to that Court. What Petitioner surely
may not do, however, is seek to circumvent the District Court’s stay Order by prosecuting a
duplicative proceeding in this forum — which is precisely what Petitioner attempts here.

The Petition does not stop at just raising issues that were already joined in the
Pennsylvania District Court and that remain pending there, however. It also collaterally attacks
the Order of yet another Court by alleging that the Board should cancel the NAPSTER
Registrations because their transfer pursuant to a Sale Order of the United States Bankruptcy
Court for the District of Delaware was invalid. Since that Court is best situated to construe its
own orders and is familiar with the bankruptcy’s voluminous record, Respondent filed a motion

in the Bankruptcy Court on May 20, 2005 to enforce the Sale Order and the Asset Purchase

04635/652302 1 REPLY ISO PETITION FOR STAY



Agreement that the Court had approved.' By that motion, Respondent and its parent, Roxio,
Inc., have asked the Bankruptcy Court to determine that the Sale Order and Asset Purchase
Agreement mean what they say: that notwithstanding the Petition for Cancellation’s allegations,
the Registrations and their good will were validly assigned in the bankruptcy proceedings.

In opposing the present stay motion, Petitioner argues that there is no indication that the
Bankruptcy Court will consider the relief requested by Respondent and that the Petition for
Cancellation does not challenge the Bankruptcy Court’s Sale Order. Even apart from the fact
that the allegations of the Petition contradict the latter assertion, as discussed below the
Bankruptcy Court expressly stated at an initial hearing on June 13, 2005 that the Petition does
challenge the effect of the Bankruptcy Court’s Sale Order and indicated that such issues will be
determined by the Bankruptcy Court at a future hearing currently set for August 2005.

Because matters pending before the District Court and the Bankruptcy Court clearly may
have a bearing on issues raised by the Petition, the most efficient, appropriate course is to stay
this proceeding until the other actions are completed.

Argument
A, The Petition Raises Issues Pending Before The Bankruptcy Court

Petitioner initially argues that the Petition for Cancellation “is not attacking the

[Bankruptcy Court’s] Sale Order, but instead secks a determination of Napster’s trademark rights

subsequent to the acquisition.” Opp., pp. 3-4.> However, it cannot be seriously disputed that the

' A copy of the Motion to Reopen Chapter 11 Case and Enforce Sale Order is Exh. 1 to the
Declaration of Michael T. Zeller in support of Respondent and Registrant Napster, LLC’s
Petition for Stay, dated May 24, 2005 and previously filed (**5/24/05 Zeller Dec.”).

2 As supporting “proof,” Petitioner attaches the objections that 1t had filed with the Bankruptcy
Court in response to Respondent’s motion. Petitioner also claims that Respondent’s motion in
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Petition explicitly challenges the validity of the assignment of the NAPSTER Registrations from
Napster, Inc., the original registrant, that had been approved by the Bankruptcy Court’s Sale
Order on November 27, 2002. Indeed, the Petition specifically alleges that (i) “the Napster
Marks were not validly transferred from Napster, Inc.”--the Debtor in the bankruptey case--to
Roxio (and subsequently to Respondent) because Roxio purportedly had “acquired the Napster
Marks without the goodwill associated with the business” and (ii) the NAPSTER ITU
Applications “were void as of the date of attempted assignment from Napster, Inc.”--which i1s
specifically identified as having occurred “on November 27, 2002,” i.e., the date of the
Bankruptcy Court’s Sale Order--because Roxio was “not a successor’ of Napster, Inc.’s
business.*

More importantly, the Bankruptcy Court has already considered and rejected Petitioner’s
claim that it has not attacked the Sale Order in the Petition for Cancellation and stated on the
record at a hearing on June 13, 2005 that the Petition in fact does challenge the Sale Order: >

MS. UHLAND [bankruptcy counsel for Respondent and Roxio, Inc.]: ... But

[there is] really only one fundamental question, which is were the good will and the

[NAPSTER] marks transferred [in the bankruptcy proceedings)? And a clarifying order

or an order enforcing [this] from [the] Court, we think is in the best interest of the entire

process to streamline that.
We also think it’s necessary because notwithstanding [SightSound’s] statements
in the objection, that they’re not attacking the sale order, the actual pleadings in

TTAB, which we’ve cited to in our reply, do state without clarifying the -- that it was

post sale [conduct] or not, that these assets were not validly transferred to Roxio.
Therefore, we do --

the Bankruptcy Court “is currently being briefed and 1s scheduled for oral argument on August
15, 2005.” Opp., p. 4. As explained below, these assertions are false or misleading at best.

3 Petition at 9 4, 5 (emphasis added).

1 Petition at 9 8 (emphasis added).

5 A copy of the Transcript of Motion to Reopen and Enforce Sale Order is attached as Exh. A to
the Supp. Decl. of Michael T. Zeller, dated June 30, 2005 and filed herewith (“Supp. Zeller

Dec.”).
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THE COURT: Well, I see from the petition they clearly make that allegation.
And they’re making it now.

MS. UHLAND: And they are now -- and they are -- on this new argument,
they’re making it now.

THE COURT: Yes.’

Petitioner’s second argument is that “there is no indication that the Bankruptcy Court”
will consider the relief requested by Respondent and that Petitioner has “strongly contested” the
motion to reopen “on numerous procedural and substantive grounds.” Opp., p. 4. Petitioner
proceeds to claim that Respondent cannot “meet [the] burden” to “convince the Bankruptcy
Court” to consider the relief it has sought. Id. The Bankruptcy Court, however, also considered
and squarely rejected Petitioner’s “procedural” arguments and determined that it would consider
the relief requested by Respondent:

MR. MINUTI [counsel for SightSound]: . . . Number 1, 1 don’t they’ve
established cause to open up this bankruptcy case;

I don’t think there’s subject matter jurisdiction to enter the relief they seek, which
is an injunction against my client;

I don’t think they can obtain an injunction by way of a motion.. . ..

THE COURT: WEell, let me just cut you [off] on the procedural issue. 1 had a
very, very similar situation in the Chapter 11 case about three years ago, I think, maybe
three, four years ago. Cellnet. Cellnet sold to Schlumberger all its going business assets.
And that included a contract that the debtor had with -- with a public utility, I think, in
Minnesota. And two or three years after the case was closed, Schlumberger came back
and asked me to enforce the sale order because the utility in Minnesota was engaged in an
arbitration dispute with Schlumberger. And alleged certain contractual defaults which
were pre-petition defaults and wanted me to rule -- and there are a lot of issues involved
in the arbitration. And wanted me to rule as to what issues in the arbitration were barred
by the sale order. And I denied their request. They took an appeal to the District Court,

% 1d., Exh. A at 20:3-18 (emphasis added). Petitioner’s “new argument” to which the Court and
counsel referred also confirms what Petitioner continues to deny here, namely, that its challenge
to the NAPSTER Registrations does implicate the Bankruptcy Court’s prior proceedings. At the
June 13 hearing, Petitioner began arguing that the bankruptcy sale did not transfer to Roxio the
intellectual property rights relating to Napster, Inc.’s business at all. 1d., Exh. A at 11:5-21,
14:6-8, 17:1-25. It is this “new argument” that will be aired at the further hearing set for August
15, 2005 in the Bankruptcy Court. 1d., Exh. A at 18:19-24, 21:5-22:2].
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and the District Court reversed and said to me, you tell the parties what’s in and what’s
out. I think we have the same case here.’

Removing any remaining doubt that Petitioner’s opposition to this stay motion is without
merit, its recent discovery requests further establish that the Petition for Cancellation raises
issues pending before the Bankruptcy Court by challenging the assignment of the NAPSTER
Registrations and their good will that had been approved by the Bankruptcy Court. Petitioner's

document requests in this cancellation proceeding demand, for example:

. “All documents referring or relating to the bankruptey proceeding involving the Old
Napster, including all submissions filed by Respondent with the Bankruptcy Court
and all orders issued by the Bankruptcy Court related to Respondent’s acquisition
of assets from Old Napster.”® (Petitioner defines the “Bankruptcy Court” in the
Requests as “the U.S. Bankruptcy Court for the District of Delaware.”).”

o “All documents, agreements, submissions, court filings, bankruptcy papers and other
materials related to the acquisition of the Napster Marks.”"

J “All documents referring or relating to Respondent’s ac?uisition of assets from the Old
Napster, including assets other than the Napster Marks.”!

. “All documents referring or relating to the purchase price paid by Respondent for Old
Napster’s assets.”"?

. “All documents referring or relating to press coverage of Old Napster’s bankruptcy,
including Respondent’s bidding for and acquisition of Old Napster’s assets.”"

J “All documents referring or relating to offers or bids made by Respondent for Old
Napster’s assets.”"

"1d., Exh. A at 7:4-8:11.

8 Supp. Zeller Dec., Exh. B (Petitioner’s First Requests for Production of Documents (“RFP”),
Request No. 8 (emphasis added)).

? Id. (Petitioner’s RFP, at 2 (incorporating Interrogatory definitions by reference)); Supp. Zeller
Dec., Exh. C (Petitioner’s First Set of Interrogatories, Definition N).

19 Supp. Zeller Dec., Exh. B (Petitioner’s RFP, Request No. 26).

"' [d. (Petitioner’s RFP, Request No. 7 (emphasis added)).

12 1d. (Petitioner’s RFP, Request No. 10).

Y 1d. (Petitioner’s RFP, Request No. 12),

'“1d. (Petitioner’s RFP, Request No. 9).

04635/652302 5 REPLY ISO PETITION FOR STAY



. “All documents referring or relating to Respondent’s decision to acquire any of the assets
of Old Napster, including the Napster marks.”"?

Similarly, Petitioner's interrogatories in this cancellation proceeding seek discovery on
matters pending before the Bankruptcy Court. For example, one of Petitioner's interrogatories
seeks the identity of “the person(s) most knowledgeable regarding the Napster Transaction,”'®
which Petitioner defines as “your acquisition of assets from the Old Napster, through the
bankruptcy proceeding involving the Old Napster, by agieement (including the Asset

Purchase Agreement dated 11/15/02) or otherwise.”!” Other such interrogatories include:

. “Identify all of the assets Respondent acquired from the Old Napster and the amount
Respondent paid for each and the date(s) of transfer.”'®

. “Identify the person(s) who participated in the acquisition of Old Napster’s assets and
identify all documents referring or relating thereto.” ’

. “Identify all of the assets that made up the ‘then-existing business’ of Old Napster
referred to in paragraphs 7, 8 and 16 of the Answer.”

. “Identify the goodwill in the Napster Marks that Respondent allegedly acquired from Old
Napster and its value at the time of the acquisition.™

In sum, the validity of the assignment that Petitioner challenges in this cancellation
proceeding is also squarely, and undeniably, at issue in the Bunkruptcy Court — a conclusion
clearly agreed with by the Bankruptcy Court. A stay is therefore appropriate here until the

Bankruptcy Court has completed its work.

15 1d. (Petitioner’s RFP, Request No. 6).

' Supp. Zeller Dec., Exh. C (Petitioner’s Interrogatory No. 5).
i71d. (Petitioner’s Interrogatories, Definition M).

'8 1d. (Petitioner’s Interrogatory No. 4).

191d. (Petitioner’s Interrogatory No. 2).

2 1d. (Petitioner’s Interrogatory No. 16).

2 1d. (Petitioner’s Interrogatory No. 6).
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B. The Petition Raises Issues Already Before The Pennsylvania District Court

The Board also should issue a stay pending disposition of Petitioner’s counterclaims in
the Pennsylvania District Court because additional issues raised by the Petition for Cancellation
— namely, the alleged post-bankruptcy sale conduct of Respondent and Roxio — overlap with the
District Court proceedings.22 Petitioner does not seriously contest the duplication of issues on
this score. Instead, Petitioner argues that no stay should be granted because Petitioner has not
filed an answer to the counterclaims in Pennsylvania and relies on § 510.02(a) of the TBMP for
the proposition that “absent consent of the parties, it is improper for TTAB to stay a case where
the issues in the other proceeding have not been joined[.]” See Opposition, p. 4.

However, as that provision states on its face, a stay is inappropriate “only in those cases
where there is no stipulation to suspend and it is not possible for the Board to ascertain, prior to
the filing of an answer in one or both proceedings, whether the final determination of the other
proceedings will have a bearing on the issues before the Board.” TBMP § 510.02(a) (emphasis
added). Not only does Petitioner’s pending motion to dismiss Respondent’s counterclaims in the
District Court indeed “join” the issues, but even without an answer Petitioner’s own admissions
conclusively show that the District Court proceedings may bear on issues before the Board.

Specifically, in its arguments to the Bankruptcy Court, Petitioner acknowledged the

overlap between the Pennsylvania District Court action and the Petition for Cancellation. It

22 T be clear, the Petition overlaps with the action in the Pennsylvania District Court and the
motion before the Bankruptcy Court in different respects. The issues raised by the Petition’s
challenge to the assignment of the Registrations and their good will in the bankruptcy
proceedings is currently pending before the Bankruptcy Court. The issues raised by the
Petition’s reliance on post-bankruptcy conduct are before the Pennsylvania District Court (but
not the Bankruptcy Court). It is for this reason that a stay pending resolution of borh court

actions is appropriate.
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stated, for example, that “the issue joined between Roxio and SightSound is the impact under
substantive trademark law of Roxio’s post-sale conduct with respect to the NAPSTER
trademark, which is an issue properly (and already) before the U.S. District Court for the
Western District of Pennsylvania . . . and the U.S. Patent and Trademark Office”. Objection to

Motion to Reopen, § 2 (emphasis added);?® see also id., Y 18 (“Indeed, the issues are already

pending in two other forums — the Pennsylvania District Court and the TTAB.”).

As Petitioner also has admitted, the Petition for Cancellaiion is based upon Respondent’s
counterclaims pending before the Pennsylvania District Court. Thus, according to Petitioner, it
brought this proceeding “to cancel Roxio’s trademark registrations for the Napster mark on the
basis of Roxio’s position in the Pennsylvania District Court action”. 1d., § 11 (emphasis
added). Elsewhere, Petitioner stated that its claims in the Petition “arise through Roxio’s post-
sale rejection of the goodwill associated with the NAPSTER mark as evidence by its Defamation
Claims against SightSound’ in the Pennsylvania District Court. 1d., Y35 (emphasis added).

Indeed, Petitioner has acknowledged that it filed the Petition for Cancellation as a
reactive proceeding to Respondent’s counterclaims in the Pennsylvania District Court. As
Petitioner’s counsel has conceded, “we thought our [TTAB] petition was clear that we were
basing it on their comments in the [Pennsylvania] defamation action. That’s why we brought the
petition to cancel the trademarks.”?* Or, as Petitioner has also put it, “In the TTAB Petition
proceeding, SightSound seeks only to defend itself by forcinyg Roxio to choose between its

trademark registrations and its defamation claims”. 1d., § 34.

3 A copy of Petitioner’s Objections to the Motion to Reopen is Ixh. D to the Supp. Zeller Dec.
* Supp. Zeller Dec., Exh. A at 11:24-12:2.

04635/652302 8 REPLY ISO PETITION FOR STAY



Petitioner argues that its motion to dismiss the counterclaims renders it unclear whether
the Pennsylvania District Court will adjudicate matters bearing on the issues before the Board.
That contention fails. As demonstrated above, Petitioner has repeatedly admitted the overlap
between this proceeding and the District Court action, even to the point of acknowledging that
the Petition is based upon the Pennsylvania suit. Additionally, the motion to dismiss itself raises
issues that may bear on issues raised by the Petition for Cancellation. As shown in the stay
motion, and as is undisputed, Petitioner’s motion to dismiss the counterclaims relies on the same
allegations set forth in paragraphs 3, 4 and 5 of the Petition.”?

Petitioner decries the Pennsylvania District Court’s decision to stay the case pending
before it, but that is of no moment. A stay of this proceeding will be the most efficient course

because of the non-binding effect of TTAB’s rulings on district courts. E.g., The Other

Telephone Co. v. Connecticut Nat’l Telephone Co., 181 U.S.P.Q. 779, 782 (Comm’'r of Patents

1974) (“while a decision of a Federal District Court would be bindin'g on the [PTO], a decision
by the Trademark Trial and Appeal Board would be merely advisory with respect to the
disposition of issues presented in a Federal District Court.”). Litigation in this forum thus would
be a waste of the Board’s (and the parties’) resources because. once the District Court stay is
lifted, the same issues will be re-litigated by the parties in Pennsylvania anyway.

If anything, the Pennsylvania District Court’s stay underscores the appropriateness of a
stay of these cancellation proceedings. The proprietary of the District Court’s stay is for that
Court to determine, not for Petitioner to unilaterally circumvent by filing duplicative

proceedings. Yet, that is what Petitioner attempts here. As Petitioner has conceded, the Petition

25 5/24/05 Zeller Dec., Exh. 4, at 1-2, 7-8.
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for Cancellation is based upon and in reaction to Respondent’s Pennsylvania counterclaims.
And, for good measure, Petitioner now has propounded in this cancellation proceeding document
requests and interrogatories that demand discovery regarding the “reputation” of the “Old
Napster” and thus seek discovery on Respondent’s counterclaims in the Pennsylvania action, in
defiance of the District Court’s stay Order.?® Petitioner’s stratagem should not be countenanced

by the Board. Cf Shmuel Shmueli, Bashe, Inc. v. Lowenfeld, 68 F. Supp. 2d 161, 165-66

(E.D.N.Y. 1999) (noting in analogous context that where duplicative litigation has been brought
to skirt the Order of another court, "it should hardly need saying that the court where the
duplicative action is brought may not lend its hand to the advancement of such tactics."”).’
The most appropriate, and efficient, course of action is to stay the current proceeding.
Respectfully submitted,

Dated: June 30, 2005 By: '/If.‘»m- //- ?/——
QUINN EMANUEI/URQUHART
OLIVER & HEDGES, LLP
Michael T. Zeller
Michael E. Williams
865 South Figueroa Street, 10th Floor
Los Angeles, California 90017
Telephone: (213) 443-3000
Facsimile: (213) 443-3100
Attorneys for Respondent
Napster, LLC

% E.g., Supp. Zeller Dec., Exh. B (Petitioner’s RFP Nos. 1, 23, 24) & Exh. C (Petitioner’s
Interrogatory Nos. 26, 27)

27 Also hollow are Petitioner’s contentions that the present stay motion is an attempt to avoid
having any forum adjudicate the Petition’s spurious allegations. The point of this motion is that
those issues should be decided by the Courts where those issues are pending. Asking that the
most efficient forum decide a question is scarcely an effort to avoid a merits determination. Nor
does Petitioner cite authority for the proposition that it is at libeny to institute duplicative
proceedings here merely because it prefers a schedule different from the one adopted by the
Pennsylvania District Court, let alone so that Petitioner can evade the stay Order of that Court.

04635/652302 10 REPLY ISO PETITION FOR STAY



Proof of Service

I hereby certify that a true and complete copy of the foregoing Respondent and Registrant
Napster, LLC’s Petition for Stay has been served on William K. Wells by mailing said copy on

June 30, 2005, via First Class Mail, postage prepaid to:

William K. Wells

Brian S. Mudge

Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Trademark Reg. No.

Registration Date:
For the Mark:

Trademark Reg. No.

Registration Date:
For the Mark:

Trademark Reg. No.

Registration Date:
For the Mark:

Trademark Reg. No.

Registration Date:

For the Mark:

2575170
June 4, 2002
NAPSTER

2841431
May 11, 2004
NAPSTER

2843786
May 18, 2004
NAPSTER

2843405
May 18, 2004
NAPSTER & Design

SIGHTSOUND TECHNOLOGIES, INC.,

Petitioner,

V.

NAPSTER, L.L.C,,

Respondent,

Commissioner of Trademarks

P.O. Box 1451

Arlington, Virginia 22313-1451

04635/652400

Cancellation No. 92044347

DECLARATION OF MICHAEL T.
ZELLER IN SUPPORT OF
RESPONDENT AND REGISTRANT
NAPSTER, LLC’S PETITION FOR
STAY

DECL. ISO PETITION FOR STAY



I, Michael T. Zeller, do hereby declare and state as follows:

1. I am a member of the State Bars of California, New York and Illinois and am
counsel for Napster, LLC in these proceedings and for Napster, LLC and Roxio, Inc. in
SightSound Technologies, Inc. v. Roxio, Inc., and Napster, L.L.C., Civil Action No. 04-1549
(W.D. Pa.), and In re: Enco Recovery Corp. fik/a/ Napster, Inc., No. 02-11573 (PJW) (Bankr. D.
Del.). I have personal knowledge of the facts stated herein and, if sworn as a witness, could and
would testify competently thereto.

2. On May 20, 2005, Respondent and Roxio filed a Motion to Reopen Chapter 11
Case and Enforce Sale Order (“the Motion™) in In re: Enco Recovery Corp. f/k/a/ Napster, Inc.
A true and correct copy of the Motion and its accompanying exhibits are attached hereto as
Exhibit 1. The Motion was served on Petitioner herein on May 20, 2005. Among other things,
the Motion seeks to reopen the Bankruptcy Court proceedings and seeks an Order by the
Bankruptcy Court enforcing the transfer of assets, including the four NAPSTER Registrations at
issue in the Petition for Cancellation. As a result, the validity of the assignment that Petitioner
challenges in these proceedings is at issue in the Motion before the Bankruptcy Court.

3, On January 25, 2005, Petitioner sued Respondent and Roxio in the United States
District Court for the Western District of Pennsylvania (the “District Court”) in an action for
ostensible patent infringement entitled SightSound Technologies, Inc. v. Roxio, Inc. and Napster,
L.L.C., Case No. 04-1549. A true and correct copy of the Complaint in that action is attached
hereto as Exhibit 2. Respondent and Roxio filed an Answer and Counterclaims, as well as a First
Amended Answer and Counterclaims. A true and correct copy of the original and First

Amended Answer and Counterclaims are attached hereto as Exhibit 3.
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4. The Fourth through Ninth Counterclaims for Relief in the First Amended Answer
and Counterclaims allege, among other things, that Petitioner’s issuance of a press release stating
that the Napster “name” is “synonymous with the most well-known violation of intellectual
property rights” constituted unfair competition, trade libel, defamation, commercial
disparagement, breach of contract, and intentional interference with prospective contractual
relations. Although the action in the District Court is currently stayed pending the Patent
Office’s re-examination of the patents asserted by Petitioner in the District Court suit, the action
remains pending before the District Court.

5. Petitioner filed with the District Court on February 11, 2005 a motion to dismiss
that puts at issue, in largely identical language, matters asserted in the Petition for Cancellation.
A true and correct copy of the motion to dismiss is attached hereto as Exhibit 4. Thus,
Petitioner’s motion to dismiss recites (at pages 1 to 2) the same allegations Petitioner makes in
paragraph 3 of the Petition for Cancellation. Furthermore, Petitioner’s motion to dismiss (at
pages 7 to 8) presents to the District Court the same assignment-in-gross arguments that are
alleged in paragraphs 4 and 5 of the Petition for Cancellation. The District Court has not yet
ruled on Petitioner’s motion to dismiss in those proceedings.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

Executed this 24th day of May, 2005, at Los Angeles, California.

ﬁ;ﬁa. ;'/ 7”‘
/ Michael T. Zeller
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: ENCO RECOVERY CORP.
f/k/a NAPSTER, INC,,
a Delaware corporation, et al.,

Chapter 11

)

)

) Jointly Administered

) Case No. 02-11573 (PJW)

)
Debtors. ) Objection Deadline; June 6, 2005 @ 4:00 p.m.
) Hearing Date: June 13, 2005 @ 2:30 p.m.

NOTICE OF MOTION TO REOPEN CHAPTER 11
CASE AND ENFORCE SALE ORDER

PLEASE TAKE NOTICE that on May 19, 2005, Roxio, Inc. and Napster, LLC
(collectively, the “Movants™) filed the attached Motion to Reopen Chapter 11 Case and Enforce
Sale Order (the “Motion™) with the United States Bankruptcy Court for the District of Delaware,
824 Market Street, 3rd Floor, Wilmington, Delaware 19801 (the “Bankruptcy Court”).

PLEASE TAKE FURTHER NOTICE that a hearing on the Motion will be held
before The Honorable Peter J. Walsh on June 13, 2005 at 2:30 p.m. (Eastern Time).

PLEASE TAKE FURTHER NOTICE that any objections to the Motion must
be in writing, filed with the Clerk of the Bankruptcy Court, 824 Market Street, 3rd Floor,
Wilmington, Delaware 19801, and served upon and received by the undersigned counsel for the

Movants on or before June 6, 2005 at 4:00 p.m. (Eastern Time).

Date filed: /1903
Docket #: 972
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IN THE EVENT THAT NO OBJECTION IS FILED AND RECEIVED BY
MOVANTS IN ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE
RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE OR HEARING.

Dated: May 16, 2005
Wilmington, Delaware

Mark D, Collins (Nol2981)

Michaél J.
Rl(il{IaARD , LAYTON & FINGER, P.A.

(302) 651-7700
-and -

Michael T. Zeller (pro hac application pending)
QUINN EMANUEL URQUHART OLIVER &
HEDGES, LLP

865 S. Figueroa Street, 10th Floor

Los Angeles, California 90017

Telephone: 213-443-3100

Facsimile: 213-443-3200

-and -

Suzzanne Uhland (pro hac application pending)
O’'MELVENY & MYERS LLP

400 South Hope St.

Los Angeles, California 90071

(213) 430-6000

Attorneys for Plaintiffs
ROXIQ. INC. and NAPSTER, L.L.C.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: ENCO RECOVERY CORP.
f/k/a NAPSTER, INC.,
a Delaware corporation, et al.,

Chapter 11

)

)

) Jointly Administered

) Case No. 02-11573 (PJW)

)
Debtors. ) Objection Deadline: June 6, 2005 @ 4:00 p.m.
) Hearing Date: June 13, 2005 @ 2:30 p.m.

MOTION TO REOPEN CHAPTER 11
CASE AND ENFORCE SALE ORDER

Roxio, Inc. and Napster, LLC (collectively, the “Movants™), by and through their
undersigned counsel, hereby move the Court, pursuant to sections 105, 350(b) and 363 of title 11
of the United States Code (the “Bankruptcy Code™), and Rule 3020(d) of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”), for the entry of an order (i) reopening the
chapter 11 cases of Enco Recovery Corp. (f/i/a/ Napster, Inc.), Enco-2 Recovery Corp. (f/l/a
Napster Music Company, Inc.) and Enco-3 Recovery Corp. (f/k/a Napster Mobile Company,
Inc.) (collectively, the “Debtors”), and (ii) enforcing the Court’s Order approving the sale of the
Debtors’ assets to Roxio, Inc. (the “Motion™). In support of the Motion, the Movants
respectfully represent as follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C.
§§ 157 and 1334(b).

2. This Court also has retained jurisdiction to grant the relief requested
herein pursuant to Paragraph 22 of its Order Under 11 U.S.C. §§ 105(a), 363, 365 and 1146(c),

and Fed. R. Banki. P. 2002, 6004, 6006, and 9014 (A) Approving Asset Purchase Agreemeni.
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(B) Authorizing the Sale of Substantially All of Debtors’ Assets; (C) Authorizing Assumption
and Assignment of Certain Executory Contract; and (D) Granting Other Related Relief (the “Sale
Order”) [Docket No. 423].!

3 Venue is proper in this Court pursuant to 28 U.S.C. § 1409(a) because this
Motion concerns a matter that arises in, and is related to, the Debtors’ chapter 11 cases.

II. BACKGROUND

4. On June 3, 2002, the Debtors filed voluntary petitions for relief under
chapter 11 of the Bankruptcy Code in this Court. The chapter 11 cases were procedurally
consolidated for administrative purposes. Prior to filing their bankruptcy petitions, the Debtors
provided an online service whereby users could download and share music and other content via
the Internet. See A&M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 901-902 (N.D. Cal.
2000).

5. Following several eventful and contentious months during which, among
other things, the Court rejected a proposed sale of the Debtors’ assets to Bertelsmann AG and
appointed Hobart G. Truesdell as Chapter 11 trustee (the “Trustee™), the Court approved the sale
of substantially all of the Debtors’ assets to Roxio, Inc. (“Roxio”). The process leading to the

sale involved substantial collaborative efforts by this Court, the Trustee and the Official

! A true and correct copy of the Sale Order is attached hereto as Exhibit A. Paragraph 22 of the Sale Order
states:

This Court retains jurisdiction to enforce and implement the terms and
provisions of the Asset Purchase Agreement, all amendments thereto, any
waivers and consents thereunder, and of each of the agreements executed in
connection therewith in all respects, including, but not limited to, retaining
jurisdiction to (a) compel delivery of the Assets to the Buyer, (b) resolve any
disputes arising under or related to the Asset Purchase Agreement, except as
otherwise provided therein, (¢) interpret, implement, and enforce the provisions
of this Sale Order, and (d) protect the Buyer against (i) any of the Excluded
Liabilities or (ii) any Interests in the Debtors or the Assets, of any kind or nature
whatsoever, attaching to the proceeds of the Sale.
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Comumittee of Unsecured Creditors to maximize the value of the Debtors’ estate and to resolve
their bankruptcy cases. These efforts included extensively marketing the Debtors’ assets and
soliciting bids from interested parties for those assets.

A. Roxio, Inc. Acquires Substantially All of the Debtor’s Assets, Including Their
Marks and Associated Goodwill, Pursuant to This Court’s Sale Order.

6. One bidder for the Debtors’ assets was Roxio, which provided debtor-in-
possession financing to the Debtors so that they could continue business operations during the
pendency of the bankruptcy proceedings (the “DIP Financing”). On November 27, 2002, after
notice and a lengthy hearing at which multiple parties appeared, Roxio’s bid for the Debtors’
assets was deemed the highest and best offer, and the Court entered the Sale Order authorizing
and approving that certain Asset Purchase Agreement dated as of November 15, 2002 between
Napster, Inc., Napster Music Company, Inc., Napster Mobile Company, Inc. and Roxio, Inc. (the
“Asset Purchase Agreement” or “APA”).}

7. Pursuant to the Asset Purchase Agreement, Roxio acquired all of the
Debtors’ assets except for certain excluded assets (the “Napster Assets™).” See Sale Order, 114,
9; see also APA, §§ 2.1, 2.2, 3.3. In exchange, Roxio paid substantial consideration:
approximately $5 million in cash, a warrant for 100,000 common shares of Roxio (the
“Warrant™) and forgiveness of approximately $200,000 due under the DIP Financing provided
by Roxio. See APA, § 2.6.

8. The Napster Assets acquired by Roxio consisted of the tangible and

intangible property that formed the core of the Debtors' on-line services and related technology.

* A true and correct copy of the Asset Purchase Agreement is attached hereto as Exhibit B.

? The amounts paid by Roxio were ultimately used to fund the Debtors’ administrative cxpenses and to
provide a distribution to creditors. Moreover, through the Warrant (which was exercised by the Trustee and
generated additional cash proceeds of approximately $500,000), creditors were provided with a valuable interest in
the going concern business that Roxio continued to operate following the acquisition of the Napster Assets.
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This included:

“[AJll of Sellers’ right, title and interest in, to and under the assets,
properties, contract rights and Intended Business[‘] as of the
commencement of the Bankruptcy Case, of every kind and description,
wherever located, real, personal or mixed, tangible or intangible, owned,
held or used by the Sellers in the conduct of their Intended Business as the
same shall exist on the Closing Date, other than the Excluded Assets, but
including, without limitation, (a) all assets shown on Schedule B of the
Schedule of Assets and Liabilities filed by each of the Sellers and
Schedule 2.1 hereto and (b) all right, title and interest of Sellers in, to and
under the following (collectively, the “Purchased Assets).” APA § 2.1.

“[A]ll of Sellers’ rights, title and interest in, to and under all Intellectual
Property Rights owned, licensed or used by the Sellers (including the
goodwill of the Intended Business in which any of the marks are
used), including the items listed in Schedule 2.1(b).” APA, § 2.1(b)
(emphasis added).?

“[AJIl goodwill associated with the Purchased Assets, together with the
right to represent to third parties that Buyer is the successor to the
Intended Business operated by the Sellers.” APA § 2.1(f) (emphasis
added).

* The term “Intended Business” is defined in the Asset Purchase Agreement as “the Sellers® intended
business of operating a legal secure online subscription service for the distribution and sharing of music and other

content.” APA § 1.1(a).

5 The term “InteHectual Property Rights” is defined as

all patents, patent applications and other patent rights (including any divisions,
continuations, continuations-in-part, requests for continued examinations,
substitutions, or reissues and reexaminations thereof, whether or not any such
applications are modified, withdrawn or resubmitted), trademarks, trade dress,
service marks, corporate names, domain names, trade names, brand names,
service marks, service names, mask works, assumed names, logos, inventions,
trade secrets, designs, technology, know-how, processes, procedures,
techniques, methods, inventions, proprietary data, formulae, research and
development data, computer software programs and other intangible property,
copyrights (including all variants thereof and any registration or
applications for registration of any of the foregoing and non-registered
copyrights), including all files, manuals, documentation and source and object
codes related to any of the foregoing, or any other similar type of proprictary
intellectual property right (whether or not patentable or subject to copyright,
mask work or trade secret protection) and the Assigned Intellectual Property, in
each case which is owned, licensed or used by any Seller.

APA, § 1.1(a) (emphasis added).
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9.

“[A]ll Books and Records, files and papers, whether in hard copy or
computer format related to the Purchased Assets, including, without
limitation, engineering information, sales and promotional literature,
manuals and data, sales and purchase correspondence, lists of present and
former suppliers, lists of present and former customers, personnel and
employment records, and any information relating to Tax imposed on the
Purchased Assets.” APA, § 2.1(d).

“[A]ny non-disclosure agreements entered into between any of the Sellers
and any current or former employees or consultants or any other third
parties to protect confidential information of Sellers.” APA, §§ 2.1(g).

“[Alny Intellectual Property Rights assignment agreements, including,
without limitation, any agreements executed by employees or agents
acknowledging the proprietary interest of Sellers in any Intellectual
Property Rights.” APA, § 2.1(h).

The Debtors’ subscriber lists, including (i) “[a] list of subscribers to the
Napster beta service,” (i) “[a] list of subscribers to the Napster
newsletter,” (iii) “[a] list of subscribers to the Napster ""Featured Music’
mailing list,” (iv) “[a) list of subscribers to the ‘Political Action Network’
mailing list,” (v) “[a] list of people who have emailed Napster’s customer
service department” and (vi) “[a]ll other information Napster has collected
and possesses regarding its users.” APA, Schedule 3.6(a).

“[A]ll computer software programs and data used in connection with the
Purchased Assets.” APA, § 2.1(e).

Among the trademarks, trademark registrations and pending applications

for registration which were transferred to Roxio under the terms of the Asset Purchase

Agreement were each of the following:

(i)

United States Trademark Registration No. 2575170 for the mark

NAPSTER, registered on the Principal Register of the United States Trademark
Office on June 4, 2002 (the “NAPSTER Registration™) (APA, § 2.1(b), Schedule
3.6(2));" and

(ii)

three then-pending Intent-to-Use applications that Napster, Inc. had filed

with the United States Trademark Office (the “NAPSTER ITU Applications™) and

% A true and correct copy of the NAPSTER Registration is attached hereto as Exhibit C.

RLF1-2876225-2



that subsequently ripened into United States Trademark Registration Nos.
2841431, 2843786 and 2843405 (APA, § 2.1(b), Schedule 3.6(a)).’

10.

In the Sale Order, the Court expressly approved the Asset Purchase

Agreement and the transfer of the Napster Assets to Roxio. Sale Order § 4 (“The Asset Purchase

Agreement, and all of the terms and conditions thereof, is hereby approved.”). In doing so, the

Court specifically found and ordered:

11.

“Pursuant to 11 U.S.C. §§ 105(a) and 363(f), the Assets shall be
transferred to the Buyer” and “[t]he transfer of the Assets to the Buyer
pursuant to the Asset Purchase Agreement constitutes a legal, valid, and
effective transfer of the Assets, and shall vest the Buyer with all right,
title, and interest of the Debtors in and to the Assets . ...” Sale Order,
19 7, 9 (emphasis added).

“The terms and provisions of the Asset Purchase Agreement and this Sale
Order shall be binding in all respects upon, and shall inure to the benefit
of, the Debtors, their estates, and their creditors, the Buyer, and their
respective affiliates, successors and assigns, and any affected third
parties ...."” Sale Order, § 26 (emphasis added).

“Each and every federal, state, and local governmental agency or
department, registrar of internet domain names and any other person or
entity is hereby directed to accept any and all documents and instruments
necessary and appropriate to consummate the transactions contemplated
by the Asset Purchase Agreement.” Sale Order, § 16.

Following the sale, the Debtors changed their corporate names because

they were among the Intellectual Property Rights acquired by Roxio. See APA, § 5.7. Roxio

subsequently assigned the Napster Assets to Napster, LLC, which currently offers music and

other content for downloading on the Internet. The marks that are the subject of the NAPSTER

Registration, and the then-pending NAPSTER ITU Applications, are being used, and at all

relevant times have been used, in connection with the sale, advertisement, and marketing of

7 True and correct copies of each of the foregoing registrations that resulted from the NAPSTER ITU
Applications are attached hereto as Exhibits D, E and F.
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music and other content offered for downloading over the Internet.

B. SightSound Technologies, Inc. Attacks the Sale Order and Alleges that the Debtors’
Marks And Business Were Not Actually Transferred to Roxio.

12.  More than two years after the Court approved the Asset Purchase
Agreement and entered the Sale Order ~ and despite the explicit findings and rulings it made
therein — SightSound Technologies, Inc. (“SightSound™) has recently launched an attack on the
Sale Order and the validity of the sale and transfer of the Napster Assets to Roxio.

13.  Specifically, on or about March 22, 2005, SightSound filed a petition (the
“Petition”) with the United States Trademark Trial and Appeal Board (“TTAB") seeking the
cancellation of the NAPSTER Registration and the registrations upon which the NAPSTER ITU
Applications were based that were included in the Napster Assets acquired by Roxio from the
Debtors pursuant to the Sale Order and Asset Purchase Agreement.*

14.  In the Petition, SightSound makes two attacks that seek to undermine, and
indeed nullify, the validity of the transfer of the Napster Assets to Roxio pursuant to the Sale
Order and Asset Purchase Agreement. Both of these challenges are based on the premise that the
Court’s findings and rulings in the Sale Order, as well as its approval of the Asset Purchase
Agreement (and the sale of the Napster Assets), are all without legal effect with respect to the
NAPSTER Registration and NAPSTER ITU Applications — except apparently to result in their
cancellation.’

15. First, SightSound asserts, quite remarkably, that the transfer of the

NAPSTER Registration and NAPSTER ITU Applications was invalid because it was

¥ A true and correct copy of the Petition is attached hereto as Exhibit G.

? SightSound does not assert an interest in the NAPSTER Registration or NAPSTER ITU Applications, no.
does it claim any independent right in the registrations.
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purportedly made without their accompanying goodwill and therefore constituted an “assignment
in gross.” See Petition, §§ 5, 10. The Sale Order and Asset Purchase Agreement, however,
expressly provide that Roxio did acquire such goodwill along with the other Napster
Assets. "

16.  Second, SightSound alleges that Roxio is “not a successor to the business
of” Napster, Inc. and therefore the NAPSTER ITU Applications are void — notwithstanding the
fact that the Sale Order and Asset Purchase Agreement expressly provide that Roxio
acquired the Debtors’ business and the right to represent that it is the successor to the
Debtors’ business. Petition, § 8.

17.  Inmaking these allegations and filing the Petition, SightSound seeks to

undermine several key terms of the Sale Order"' and Asset Purchase Agreement, including:

. The provision of the Sale Order which found that the transfer of the
Napster Assets under the Asset Purchase Agreement (including the
NAPSTER Registration and NAPSTER ITU Applications and associated
goodwill) “constitutes a legal, valid, and effective transfer of the Assets,
and shall vest the Buyer with all right, title, and interest of the Debtors in
and to the Assets.” See Sale Order, § 9.

. The provisions of the Sale Order that approved the Asset Purchase
Agreement and all of its terms and conditions, and authorized the sale of
the Napster Assets to Roxio, which included the NAPSTER Registration

1® Goodwill is “the expectancy of continued patronage” for a business and is a label for the “imponderable
qualities that attracl customers to the business.” Newark Morming Ledger Co. v. United States, 507 U.S. 546, 555-56
(1993) (internal quotation marks omitted). See also In re Brown, 242 N.Y. 1, 6 (1926) (“Men will pay for any
privilege that gives a reasonable expectancy of preference in the race of competition. ... Such expectancy may come
from succession in place or name or otherwise to a business which has won the favor of its customers. It is then
known as good will."). As described below, not only did the Sale Order and Asset Purchase Agreement siate that
the relevant goodwill was being transferred, but the nature of the transaction — which assigned customer lists,
technology and an array of tangible and intangible assets — makes clear that such goodwill was in fact transferred as
part of the Sale Order and the Asset Purchase Agreement.

" SightSound's identification of the allegedly unlawful transfer of the NAPSTER ITU Applications as

having occurred on November 27, 2002 - the date of the Sale Order — makes clear that it is directly challenging the
effectiveness of the Sale Order. See Petition, § 8.
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and NAPSTER ITU Applications and associated goodwill. See Sale
Order, Y 4-7, 28.

. The provision of the Sale Order which mandated that the terms of the Sale
Order and Asset Purchase Agreement are “binding in all respects upon. . .
any affected third parties.” See Sale Order,  26.

° The provisions of the Asset Purchase Agreement pursuant to which the
NAPSTER Registration and NAPSTER ITU Applications and associated
goodwill were transferred to Roxio. See APA, § 2.1(b), Schedule 3.6(a).

. The provision of the Asset Purchase Agreement pursuant to which all
goodwill associated with the Napster Assets “together with the right to
represent to third parties that [Roxio] is the successor to the Intended
Business operated by” the Debtors were transferred to Roxio. APA,

§ 2.1(9).

i The provision of the Asset Purchase Agreement that represented “[t]he
consummation of the transactions contemplated by this Agreement will
not alter, impair or extinguish any Intellectual Property Rights owned,
licensed or used by Sellers.” APA, § 3.6(f).

III. ARGUMENT
18.  As explained below, the Court should (i) reopen the Debtors’ bankruptcy
case and enforce the Sale Order and Asset Purchase Agreement and (ii) prohibit SightSound
from further attacking and seeking to undo the Sale Order, Asset Purchase Agreement and the
transfer of the Napster Assets to Roxio, including without limitation the NAPSTER Registration

and the NAPSTER ITU Applications together with their associated goodwill.

A. The Court Should Reopen the Debtors’ Bankruptcy Cases To Enforce the Sale
Order and Asset Purchase Agreement.

19.  Bankruptcy Code Section 350(b) provides that ““[a] case may be reopened
in the court in which such case was closed to administer assets, to accord relief to the debtor, or
for other cause.” 11 U.S.C. § 350(b). The Movants submit that sufficient cause exists to reopen

the Debtors’ bankruptcy case and enforce the Court’s Sale Order.
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20.  “A proceeding under section 363 is an in rem proceeding. It transfers
property rights, and property rights are rights good against the world, not just against parties to a
judgment or persons with notice of the proceeding.” Gekas v. Pipin (In re Met-L-Wood Corp.),
861 F.2d 1012, 1017 (7™ Cir. 1988); see also e.g. Regions Bankv. JR. Oil Co., LLC, 387 F.3d
721, 732 (8" Cir. 2004) (“{a] bankruptcy sale under 11 U.S.C. § 363, free and clear of all liens, is
a judgment that is good against the world, not merely as against parties to the proceedings.”).

21.  Asaresult, even nonparties are barred from attacking or undermining the
sale and transfer of assets to a buyer made pursuant to Bankruptcy Code Section 363 ina
bankruptcy case. See e.g. Met-L-Wood, 861 F.2d at 817; Regions Bank, 387 F.3d at 732
(nonparties are barred by “the nature of rights transferred under 11 U.S.C. § 363" from attacking
or challenging assets transferred and sold to buyer).

22.  Here, SightSound seeks to nullify keys terms of the Sale Order and Asset
Purchase Agreement, and to undermine the sale of the Napster Assets. SightSound asserts that
the NAPSTER Registration and NAPSTER ITU Applications were transferred to Roxio as part
of an “assignment in gross™ — that is, without their associated goodwill."* It claims that the Sale
Order and Asset Purchase Agreement are void in that they did not transfer the NAPSTER
Registration and NAPSTER ITU Applications and associated goodwill to Roxio, and that Roxio
is not a successor to the Debtors.

23. These issues, however, have already been addressed and resolved in
this Court. The Sale Order and Asset Purchase Agreement provide that the Napster Assets
acquired by Roxio specifically include the Debtors’ trademarks, trademark registrations and

pending applications for registration and all of their associated goodwill. See Sale Order 9 4-7,

" SightSound's attack on this Court’s power and the Sale Order is even more disconcerting considering
that SightSound does not assert any interest or independent right in the registrations or the underlying marks.

10
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28. The Asset Purchase Agreement specifically transferred all goodwill associated with the
Napster Assets to Roxio “together with the right to represent to third parties that [Roxio] is the
successor to the Intended Business operated by” the Debtors. APA, § 2.1(f). This Court also
found and ordered that the transfer of the Napster Assets (including the NAPSTER Registration
and NAPSTER ITU Applications and associated goodwill) to Roxio constituted a “legal, valid,
and effective transfer” and vested Roxio “with all right, title, and interest” in and to the Napster
Assets. Sale Order Y 9 (emphasis added).

24.  The provisions of the Sale Order and Asset Purchase Agreement mean
precisely what they state: that Roxio acquired the NAPSTER Registration and NAPSTER ITU
Applications together with their goodwill from the Debtors, and that Roxio (and its subsequent
assignees) are successors to the business operated by the Debtors. Having approved the Asset
Purchase Agreement, the sale of the Napster Assets (including the NAPSTER Registration and
NAPSTER ITU Applications and associated goodwill) to Roxio and entered the Sale Order — and
having made specific finding and rulings in connection therewith — the Court should protect the
integrity of this transaction by reopening the Debtors’ bankruptcy case and enforcing the Sale
Order.

B. The Court Should Enforce the Sale Order and Asset Purchase Agreement That

Transferred the NAPSTER Registration and NAPSTER ITU Applications and
Associated Goodwill to Roxio.

1. The Court Should Prohibit SightSound from Further Attacking or
Undermining the Sale Order, Asset Purchase Agreement and the Transfer of
the Napster Assets to Roxio.

25.  SightSound’s attack upon the Sale Order in TTAB plainly seeks to

invalidate the Sale Order, Asset Purchase Agreement and transactions specifically approved by

11
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this Court.” SightSound seeks to nullify and void the sale of the NAPSTER Registration and
NAPSTER ITU Applications and associated goodwill to Roxio under Bankruptcy Code Section
363 by claiming, in a separate proceeding, that no such goodwill was transferred and that Roxio
was not a successor to the Debtors’ business — despite the Court’s findings and rulings to the
contrary in the Sale Order and the terms of the Asset Purchase Agreement.

26.  Itis well established that “[j]udicial sales are to be accorded a substantial
measure of finality in order to protect and encourage the process of selling estate assets. If
parties are to be encouraged to bid at judicial sales there must be stability in such sales and a
time must come when a fair bid is accepted and the proceedings are ended.” Musi v. Nigro (In re
Homestead Industries, Inc.), 138 B.R. 788, 790 (Bankr. W.D. Pa. 1992) (citing in re Webcor,
392 F.2d 893, 898 (7" Cir. 1968)).

27.  Indeed, “[i]f purchasers at judicially approved sales of property of a
bankrupt estate . . . cannot rely on the deed that they receive at the sale, it will be difficult to
liquidate bankrupt estates at positive prices. This insight informs the law’s treatment of efforts to
undo such sales.” In re Edwards, 962 F.2d 641, 643 (7"‘ Cir. 1992) (internal citations omitted).

28.  SightSound, however, seeks to undermine this very process and the
finality of the Sale Order. It is equally apparent that, unless prohibited by this Court, SightSound
will continue to attack the Sale Order and the Asset Purchase Agreement in other tribunals,
including by pursuing the cancellation of the NAPSTER Registration and the NAPSTER ITU

Applications acquired by Roxio. It should not be permitted to do so.

" SightSound’s resort to TTAB is especially inappropriate because the matiers raised by SightSound
should be considered in the first instance only by this Court and may be challenged, if at all, only on proper appeal
from the Sale Order or upon motion seeking to vacate the Sale Order. See e g In re Chicago, Milwaukee, St. Paul
and Pacific R R. Co., 6 F.3d 1184, 1194 (7" Cir. 1993) (“the reorganization court is clearly in the best position . . .
to interpret the consummation order .. ."); In re Kewanee Boiler Corp , 270 B.R. 912, 917 (Bankr. N.D. [11. 2002)
(bankruptcy courts should interpret and enforce their orders) (citing In re Weber, 25 F.3d 413, 416 (7" Cir. 1994))

12
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29.  “Itis axiomatic that a court possesses the inherent authority to enforce its
own orders.” In re Continental Airlines, Inc., 236 B.R. 318, 325-26 (Bankr. D. Del. 1999), affd,
279 F.3d 226 (3" Cir. 2002) (citations omitted); see also e.g. Fed. R. Bankr. P. 3020(d)
(“[n]otwithstanding the entry of the order of confirmation, the court may issue any other order
necessary to administer the estate.”). Moreover, Bankruptcy Code Section 105(a) provides that a
bankruptcy court is authorized to issue any order, process or judgment necessary to carry out the
provisions of the Bankruptcy Code, and “gives the bankruptcy court ‘the power and the
jurisdiction to enforce its valid orders.”” In re Marcus Hook Development Park, Inc., 943 F.2d
261, 266 (3" Cir. 1991) (quoting In re Radco Merchandising Services, Inc., 111 B.R. 684, 688-
89 (N.D. I11. 1990)); 11 U.S.C. § 105(a). In the exercise of this authority, courts have inherent
powers to enforce compliance with and execution of their lawful orders. See e.g. Continental
Airlines, 236 B.R. at 331 (finding creditors in contempt of plan and confirmation order and
awarding debtor attorneys’ fees and costs); Inn re Kennedy, 80 B.R. 673 (Bankr. D. Del. 1987)
(finding party in contempt of court order and awarding attorneys’ fees incurred in bringing
motion for contempt).

30.  Here, the Court should exercise its authority to enforce the terms of the
Sale Order and prohibit SightSound from further attacking or seeking to undermine the Sale
Order, Asset Purchase Agreement and the validity of the transfer of the NAPSTER Registration
and the NAPSTER ITU Applications to Roxio. See e.g. La Prefereida, Inc. v. Cerveceria
Modelo, S.A. de CV, 914 F.2d 900, 908 (7™ Cir. 1990) (barring party from asserting rights to
trademark transferred and sold under bankruptcy court sale pursuant to Bankruptcy Code Section

363 and noting that “bankruptcy sales, if they are to fulfill their role, must be final when made.”);

Edwards, 962 F.2d at 641 (“[t]he bona fide purchaser at a bankruptcy sale gets good title™).

13
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2. The Validity of the Assignment is Supported By the Sale Order, the Specific
Terms of the Asset Purchase Agreement and the Transfer of Substantially
All of Napster, Inc.’s Assets Under the Asset Purchase Agreement.

31.  SightSound’s allegations that the NAPSTER Registration and the
NAPSTER ITU Applications were assigned in gross ~ that is, without their accompanying
goodwill — are groundless. A trademark may be validly assigned if the goodwill associated with
the mark is also assigned, and trademark rights may be validly assigned by a trustee in
bankruptcy proceedings. VISA, U.S.A., Inc. v. Birmingham Trust Nat'l Bank, 696 F.2d 1371,
1375 (Fed. Cir. 1982); see also Roman Cleanser Co., v. Nat'l Acceptance Co. of America, 43
B.R. 940, 947 (Bankr. E.D. Mich. 1984), aff d, 802 F.2d 207 (6™ Cir. 1986); 15 U.S.C. § 1060.
An “assignment-in-gross” only occurs when a mark is assigned without its associated goodwill.
VISA, 696 F.2d at 1375."

32.  The Sale Order and Asset Purchase Agreement expressly provide that the
NAPSTER Registration and the NAPSTER ITU Applications were assigned along with their
associated goodwill, which supports the conclusion that their goodwill was in fact transferred
and that the assignment was valid. See Glamorene Products Corp. v. Procter & Gamble Co.,
538 F.2d 894, 895 (C.C.P.A. 1976) (assignment provided mark was assigned “‘together with the
goodwill of the business symbolized by said trademark and in connection with which said
trademark is used.””); eMachines, Inc. v. Ready Access Memory, Inc., No. EDCV(0-00374-
VAPEEX, 2001 WL 456404, *11 (C.D. Cal. March 5, 2001) (agreement evinced intent for

“good will to pass with the assignment.”); Main Street Outfitters, Inc. v. Federated Dep 't Stores,

"* The basic rationale for the anti-assignment-in-gross rule lies in the nature of trademarks: because a
trademark identifies the source of goods or services, the separation of a trademark from its established associations
will result in consumer deception since the trademark is no longer associated with the same or similar products or
services. VISA, 696 F.2d at 1375; Roman Cleanser, 43 B.R. at 947. Thus, the ultimate concern and purpose behind
the rule is the protection of the public. Money Store v. Harriscorp Finance, Inc., 689 F 2d 666, 676 (7" Cir. 1982),
citing Syntex Laboratories v. Norwich Pharm. Co., 315 F. Supp. 45 (SD.N.Y. 1970), aff'd, 437 F.2d 566 (24 Cir.
1971)
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Inc., 730 F. Supp. 289, 290-91 (D. Minn. 1989) (agreement provided transfer of “‘all the good
will then attached to the trademark.”); Bambu Sales, Inc. v. Sultana Crackers, Inc., 683 F. Supp.
899, 905 (E.D.N.Y. 1988) (amended assignment agreement recited assignment of goodwill);
Marshak v. Green, 505 F. Supp. 1054, 1061 (S.D.N.Y. 1981) (instrument provided for transfer of
goodwill); Redmond Products, Inc. v. ETS, Inc., 1998 WL 698407, *8 (T.T.A.B. 1998) (mark
assigned along with recitation of goodwill).

33.  The nature of the transaction also confirms that the associated goodwill of
the NAPSTER Registration and the NAPSTER ITU Applications was, in fact, assigned with
them. First, substantially all of the Debtors’ assets were transferred under the Sale Order and
Asset Purchase Agreement to Roxio. The Napster Assets acquired by Roxio consist of tangible
and intangible property that formed the core of Napster Inc.’s Internet music services, content
and related technology, including without limitation (i) all intellectual property rights (including
all trademarks, federal trademark registrations, pending applications for registration relating to
those marks and all good will associated with the business in which any trademarks were used),
(ii) all computer software programs and data, (iii) all books and records, (iv) all claims and
causes of action (with certain exceptions such as avoidance actions), (v) certain equipment and
(vi) ali goodwill associated with the business. See APA, § 2.1; see also SMI Industries Canada
Lid., v. Caelter Industries, Inc., 586 F. Supp. 808, 822 (N.D.N.Y 1984Y); sce also H & J Foods,
Inc. v. Reeder, 477 F.2d 1053, 1055-56 (9lh Cir. 1973) (assignment held valid where assignor
gave up the right to use the mark and assignee acquired assignor’s “related tangible assets of any
conceivable value.”). Indeed, the Asset Purchase Agreement expressly provides that “[t}he

Purchased Assets, taken as a whole, constitute all the properties, assets and rights related to

the Intended Business.” APA, § 3.3 (emphasis added).
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34, Second, Roxio provided valuable consideration for the Napster Assets,
including the NAPSTER Registration and the NAPSTER ITU Applications. As a result of the
Sale Order and Asset Purchase Agreement, Roxio acquired the Napster Assets in exchange for
approximately $5.7 million. This consideration was deemed the highest and best offer by both
the Trustee and the Court. The fact that Roxio paid “good and valuable™ consideration for the
NAPSTER Registration and the NAPSTER ITU Applications additionally supports the validity
of their assignment. See Glamorene Products Corp., 538 F.2d at 895 (effective assignment
found where assignee paid “good and valuable” consideration).

35.  Finally, neither Roxio nor the Trustee intended to deceive the public in the
transfer of the NAPSTER Registration or the NAPSTER ITU Applications, and there is no
evidence showing otherwise. Since the late 1990’s, the NAPSTER marks have become
associated with the service of downloading of music and other content over the Internet. See
A&M Records, 114 F. Supp. 2d at 901-902. It was this association, or “goodwill,” that Roxio
intended to obtain through the Asset Purchase Agreement and later exploit in marketing its
service of allowing subscribers to download and share music and other content. Because Roxio
intended to utilize the “goodwill” that was already associated with the marks — as the Asset
Purchase Agrecment expressly stated — there was no intent to deceive or harm the public. This,
too, supports the conclusion that the NAPSTER Registration and the NAPSTER ITU
Applications were properly assigned. eMachines, 2001 WL 456404, at *11; Main Street
Outfitters, 730 F. Supp. at 291-92 (assignment valid because, among other reasons, assignee

intended to exploit the goodwill associated with the mark).

16
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3. The NAPSTER ITU Applications Were Properly Assigned In Compliance
With Section 10 Of The Lanham Act.

36.  SightSound additionally contends that “[t]o the extent that the business of
Napster, Inc. was ongoing and existing at the time of the assignment, Roxio, Inc. was not a
successor to the business™ of the Debtors and therefore, the NAPSTER ITU Applications “were
void as of the date of the attempted assignment from Napster, Inc. to Roxio, Inc,” — namely, at
the time they were assigned under the Asset Purchase Agreement approved by this Court’s Sale
Order. See Petition, Y 8.

37.  This further attack on the Sale Order and the Asset Purchase Agreement is
unfounded. Like an already issued trademark registration, a pending ITU application for a mark
may be properly transferred. Pursuant to Section 10 of the Lanham Act, the assignment of an
ITU application prior to the filing of a verified statement of use is valid when the application is
assigned to a “successor to the business of the applicant, or portion thereof, to which the mark
pertains, if that business is ongoing and existing.” 15 U.S.C. § 1060(a). See also J. THOMAS
MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION, at § 18:13 (4th ed. 2004)
(stating that ITU application may be validly transferred under these circumstances).

38 Microsoft Corp. v. Valverde Investments, Inc., 2004 WL 1328053
(T.T.A.B. 2004), illustrates the point. There, the validity of the assignment of an ITU application
before the filing of a verified statement of use was upheld for two reasons. First, the assignment
agreement provided that the assignor did not retain the ongoing and existing business and could
not “continue using the mark on the goods as it had been doing.” Id., at *4. Second, in the
agreement the assignee expressed the intent to acquire the business of the assignor in connection

with which the assignor had a bona fide intent to use the mark and pending application. Id.

17
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39. Here, the same circumstances are and were present in the transfer of the
NAPSTER ITU Applications in this Court. Under the Sale Order and Asset Purchase
Agreement, Roxio acquired substantially all of the assets relating to Napster, Inc.’s ongoing and
existing business, including the core assets of Napster, Inc.’s internet music downloading
services and related technology. See e.g. APA, § 3.3 (“The Purchased Assets, taken as a whole,
constitute all the properties, assets and rights related to the Intended Business.” (empbhasis
added)). Moreover, the Court-approved Asset Purchase Agreement expressly provided that
Roxio purchased all of the Debtors’ “right, title and interest in, to and under the assets propetties,
contract rights and Intended Business...of every kind and description,” including “all of
[Debtors’] rights, title and interest in, to and under all Intellectual Property Rights owned,
licensed or used by the [Debtors] (including the goodwill of the Intended Business in which
any of the marks are used)” and “all goodwill associated with the Purchased Assets, together
with the right to represent to third parties that Buyer is the successor to the Intended
Business operated by the [Debtors][.]" APA, §§ 2.1, 2.1(b), 2.1(c) (emphasis added). And,
pursuant to the Sale Order and Asset Purchase Agreement, the Debtors retained no right to
further use any NAPTSTER mark. See APA, § 5.7.

40.  As aconsequence, because the ongoing and existing business that
pertained to the NAPSTER ITU Applications was transferred, it is beyond reasonable dispute
that the assignment of the NAPSTER ITU Applications was valid. 15 U.S.C. § 1060(a);

Microsoft Corp., 2004 WL 1328053, at *4.
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Iv. CONCLUSION

WHEREFORE, Movants respectfully request that the Court enter an order, substantially
in the form attached hereto as Exhibit H, (i) reopening the Debtors’ bankruptcy case and
enforcing the Sale Order and Asset Purchase Agreement and (ii) prohibiting SightSound from
further attacking or seeking to undermine the Sale Order, Asset Purchase Agreement and the
validity of the transfer of the Napster Assets, including the NAPSTER Registration and the

NAPSTER ITU Applications along with associated goodwill, to Roxio.

Dated: May 19, 2005
Wilmington, Delaware )_\ / j
‘A [ o
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/
Mark D. COIfifi§ (No. 298
Michael J-Megchant (No. 3854)
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-and -
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QUINN EMANUEL URQUHART OLIVER &
HEDGES, LLP

865 S. Figueroa Street, 10th Floor

Los Angeles, California 90017

Telephone: 213-443-3100

Facsimile: 213-443-3200

-and —

Suzzanne Uhland (pro hac application pending)
O’MELVENY & MYERS LLP

400 South Hope St.

Los Angeles, California 90071

(213) 430-6000

Attorneys for Plaintiffs
ROXIO, INC. and NAPSTER, L.L.C.
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EXHIBIT A



ORIGINAL

TN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: }  Chapter 1l
)
NAPSTER, INC,, }  Jointly Administered
a Delaware corporation, et al., ) CuseNos. 02-11573 (PJW)
) 3
Debtors. )} Hearing Date: November 27, 2002 @ 11:00 a.m. "{

)} Related Pleading #398

ORDER UNDER 11 U.S.C. §§ 105(a), 363, 365 AND 1146(c), AND FED. R. BANKR. P,
2002, 6004, 6006, AND 5014 (A) APPROVING ASSET PURCHASE AGREEMENT; (B)
AUTHORIZING THE SALE. OF SUBSTANTIALLY ALL OF DEBTORS’ ASSETS, (C)

AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY

CONTRACTS, AND (D) GRANTING OTHER RELATED RELIEF

This matter having come before the Court on the motion dated November 15,
2002 (thc “Motion™),’ of Hobart G. Truesdell, in his capacity as the Chapter 11 Trustee (the
“Trustee”) for the above-captioncd debtors (the “Debtors™) for, inter alia, entry of an order
under 11 U.S.C. §§ 105(a), 363, 365, and 1146(c) and Fed. R. Bankr. P. 2002, 6004, 6006, and
9014 (the “Sale Qrder™) authotizing the Trustee's sale (the “Sale”) of substantially all of the
Debtors’ assets (the “Assets™), free and clear of any mortgage, licn, pledge, charge, easement,
option, right of first refusal, right of first offer, right of first use or occupancy, indenture, deed of
trust, right of way, tenancy, Testriction on the use of real property, restriction upon voting or
transfer, cncroachment, license to a third party, lease (o a third party, security agreement,
security interest, encumbrance or other adversc claim, restriction or limitation of any kind in
respect of such property or assel or irregularities in titlc thereto (collectively, “Interests”),
except for the Permitted Liens, pursuant to and as described in the Assct Purchase Agreement,

dated as of November 15, 2002 (the “Asset Purchasc Agreement™), hetween the Debtors and

! Unless othorwise defined, capitalized tecms used herein shall have the meaning aseribed to them in the
Moton or the Asset Purchase Agreement, as the case may be.
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Roxio, Inc., as buyer (the *Buyer™), pursuant to and as described in the Asset Purchase
Agreement, free and clear of all Interests except the Permitted Liens; and the Court having
cntered an order on November 15, 2002 (the “Procedures Order") (i) authorizing the Trustee to
proceed with a sale (the “Sale™) of the assets of the Debtors, (ii) cstablishing procedures (the
“Procedures”) to be employed in connection with the Sale including approval of a break-up fee,
(ii1) approving form and notice of the Sale, (iv) sctling dates for a salc hearing and deadlines for
the filing of objections to the Sale and objections to the assumption and assignment of execulory
contracts and unexpired leases und to cure payments proposed to be paid in connection with the
Sale, and (v) granting related relief; and a hearing on the Motion having been held on November
27, 2002 (the “Sale Hearing™) at which lime interested partics were offered an opportunity to be
heard with respect to the Motion; and the Court having reviewed and considercd (i) the Motion,
(ii) objections thereto, if any, (iii) the arguments of counsel made, and the evidence proffered or
adduced, at the Salc Hearing; and it appearing that the relief requested in the Motion is in the
best interests of the Deblors, their estatcs and creditors and other parties in interest; and upon the
record of the Sale Hearing and these cases; and after due deliberation thercon; and good cause

appeuring therefor, it is hereby
FOUND AND DETERMINED THAT:

A. The court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and
1334, and this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A). Venue of these

cases and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.

2 Findings of fact shall be construed as conclusions of law and conclusions of law shall be canstrued as
findings of fact when appropriatc  Scc Fed. R. Bunke P. 7052.
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B. The statutory predicates for the relief sought in the Motion are sections 105(a),
363(b), (1, (k), (m), and (n), 365, and 1146(c) of the United Stales Bankruptcy Code, 11 US.C.
§§ 101-1330, as amended (the “Bankruptcy Code”) and Fed. R. Bankr. P. 2002, 6004, 6006,
9014 and 9019.

C Proper timely, adequate and sufficient notice of the Motion, the Sale Hearing, and
the Sale has been provided in accordance with 11 U.S.C. §§ 102(1), 363 and 365 and Fed. R.
Bankr. P. 2002, 6004, 9014 and 9019 and in compliance with the Procedures QOrder, and such
notice was good and sufficient, and appropriate under the particular circumstances, and no other
or further notice of the Motion, the Sale Heuring or the Sale is or shall be requircd.

D. As demonstrated by (i) the testimony and other evidence proffered or adduced at
the Salc Hearing and (ii) the representations of counsel made on the record at the Sale Hearing,
the Debtors have complied with the Procedures Order.

E. The Trustee on behalf of the Debtors and each Debtor (i) have full corporate
power and authority to execute the Asset Purchase Agreement and all other documents
contemplated thereby and the consummation of the transactions contemplated by the Asset
Purchasc Agrcement by the Trustee and the Debtors have been duly and validly authorized by all
necessary corporate action of each of the Deblors, (ii) have all of the corporate power and
authority necessary to consurmmate the {ransaclions contemplated by the Asset Purchasc
Agreement and (iii) have taken all corporate action necessary to authorize and approve the Asset
Purchase Agreement and (he consummalion by the Trustee and such Dcbtors of the transactions
contemplated thereby; and no consents or approvals, other then those expressly provided for in

the Asset Purchase Agreement, are required for the Trustee or the Debtors to consummate such

transactions.
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F. Approval of the Asset Purchasc Agreement and consummalion of the transactions
contemplated by the Asset Purchase Agreement at this time are in the best interests of the
Debtors, their creditors, their estates, and other partics in interest.

G. The Debtors have demonstrated both (i) good, sufficient, and sound business
purpose and justification and (i) compelling circumstances for the Sale pursuant to 11 U.S.C.

§ 363(b) prior to, and outside of, a plan of reorganization.

H. A reasonable opportunity to object or be heard with respect to the Motion and the
relief requested therein has been afforded to all interested persons and entities, including: (i) the
Officc of the United States Trustee, (ii) counsel for Buyer, (iii) counscl for the Debtors, (iv)
coungel for the Committee, (v) counsel to Bertelsmann AG; (vi) all entities who have filed and
served requests for notices in these cases, (vii) all other parlies-in-interest, (viii) all appropriate
state and local taxing authorities which may be affected by the proposed sale and (ix) all entitics
that have previously submitted written bids to acquire the Debtors’ assets.

L The Asset Purchase Agreement was negotiated, proposed and cntered into by the
parties without collusion, in good faith, and from arm’s-length bargaining positions. The Buyer
is a good faith purchaser under 11 U.S.C. § 363(m) and, as such, is entitled to all of the
protections afforded thereby. The Buyer will be acting in good faith within the meaning of 11
U.S.C. § 363(m) in closing the (ransactions contemplated by the Asset Purchase Agreement at all
times after the entry of this Sale Order. Neither the Trustee nor the Buyer have cngaged in any
conduct that would cause or permit the Asset Purchase Agreement to be avoided under 11 U.S.C.
§ 363(n).

I The consideration provided by the Buyer for the Assels pursuant to the Asset

Purchase Agreement (i) is fair and reasonablc, (ii) is the highest and best offer for the Asscts,
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(iif) will provide a greater recovery for the Debtors’ creditors than would be provided by any
other practical available alternative, and (iv) constitutes reasonably equivalent value and fair
consideration under the Bankruptey Code and under the laws of the United States, any state,
territory, possession, or the District of Columbia.

K. The Sale must be approved and consurnmated promptly in order to preserve the
value of the Assets.

L. The transfer of the Asscts to the Buyer will be a legal, valid, and effective transfer
of the Assets, and will vest the Buyer with all right, title, and interest of the Debtors to the Asscts
free and clear of all Interests, including any Interests (A) thal purport {o give to any party a right
or option to effect any forfeiture, modification, right of first refusal, or termination of the
Debtors' or the Buyer's interest in the Assets, or any similar rights, or (B) relating to taxes or any
other liabilities arising under or out of; in conncetion with, or in any way relating to, the Assets,
the Debtors or their operations or activities prior to the Closing Date, other than the Permittcd
Liens.

M.  The Buyer would not have entered into the Assel Purchase Agreement and would
not consummate the transactions contemplated thereby, thus adversely affecting the Debtors,
their estates, and their creditors, il the sale of the Assets to the Buyer was not free and clear of all
Interests ol any kind or nature whatsoever (other than the Pennitted Licns), or if the Buyer
would, or in the future could, be liable for any of the Interests, including, without limitation, the
Excluded Liabilitics.

N. The Truslee may sell the Assels free und clear of all Interests of any kind or
nature whatsoever because, in each case, one or more of the standards set forthin 11 U.5.C.

§ 363(£)(1)-(5) has heen satisfied. Those holders of Tnterests who did not object, or who
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withdrew their objections, to the Sale or the Motion are decmed to have consented pursuant to 11
U.8.C. § 363(f)(2). Those holders of Interests arc adcquately protected by having their Interests,
if any, attach to the cash procceds of the Sale ultimately attributable to the property against or in
which they claim an Interest.

0. The transfer of the Assets to the Buyer will not subject the Buyer to any liability
whatsoever with respect to the Asscts, the Debtors or their operations or activities prior to the
Closing Datc or by reason of such transfer under the laws of the United States, uny slate,
{errilory, or possession thercof, or the District of Columbia, based, in wholc or in part, directly or
indirectly, on any theory of law or equity, including, without limitation, any (heory of successor
or transferee liability.

P. The sale of the Assets (o the Buyer is a prerequisite to the Trustee's ability to
confirm a plan ot plans under 11 U.S.C. § 1129 and to consummate such plan or plans. The Sale
is & sale in contemplation of a plan and, accordingly, a transfer pursuant to 11 U.S.C. § 1146(c),
which shall not be taxed under any law imposing a sltamp tax or similar tax.

NOW THEREFORE, IT 1S HEREBY ORDERED, ADJUDGED, AND DECREED

THAT:
General Provisions
1. The Motion is granted, as further described herein.
15 resoived,
2, The objcction/{ of PlayMedia, Inr!.‘am;\ John W. Fanning arc hereby overruled as P
further described herein. e °\°‘ ors of
3 All other objections to thc Motion or the relief requested therein that have not

been withdrawn, waived, or settled, and all reservations of rights included therein, are herehy

overruled on the merits.
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Approval of the Asset Purchase Avreement

4, The Asset Purchase Agreement, and all of the terms and conditions thereof, is
hereby approved.

S. Pursuant to 11 U.S.C. § 363(b), the Trustce on behalf of the Debtors and the
Debtors arc authorized and directed to consummate the Sale, pursuant to and in accordance with
the termas and conditions of the Asset Purchasc Agreement.

6. The Trustee is authorized and directed (o execute and deliver, and empowered to
perform under, consummate and implement, the Asset Purchase Agreement, together with all
additional instruments and documents that may be reasonably necessary or desirable to
jmplerent the Asset Purchase Agreemcnt, and to take all further actions as may be requested by
the Buyer for the purpose of assigning, transferting, granting, conveying and conferring to the
Buyer or rcducing to possession, the Assets, or 8s may be necessary or appropriate to the
performance of the obligations as contemplated by the Asset Purchase Agreement.

‘Transfer of Assets

7. Pursuant to 11 U.S.C. §§ 105(a) and 363(f), the Asscts shall be transferred to the
Buyer (including without limitation the internel domain names identificd on Schedule 3.6(a) of
the Asset Purchase Agreement without regard to the registrant identity for such internct domain
names), end upon consummation of the Asset Purchase Agreement (the “Closing™) shall be, free

and clear of all Tnterests of any kind or nature whatsoever, including without limitation any p Q\%

alleged Interest ol any kind or naturc whatsocvcr asserted by Mhn W.

Fanning, other than the Permitted Liens, with all such Intcrests of any kind or nature whatsoever

to attach to the net proceeds of the Sale in the order of their priority, with the same validity, force
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and eflect which they now have as against the Assets, subject to any claims and defenses the
Debtors may possess with respect thercto.

8. Except as otherwise specifically provided by the Asset Purchase Agreement or
this Sale Order, all persons and cntitics, including, but not limited to, all debt security holders,
cquity security holders, governmental, tax, and regulatory authoritics, lenders, trade and other
creditors, holding Intcrests of any kind or nature whatsoever against or in the Debtors or the
Assets (whether legal or equitable, secured or unsccured, matured or unmatured, contingent or
non-contingent, senior or subordinated), arising under or out of, in connection with, or in any
way relating to, the Assets, the Deblors or their operations or activities prior to the date of the
Closing (the “Closing Date™), or the transfer of the Assets to the Buyer, hereby arc forcver
barred, estopped, and permanently enjoined [rom asserting against the Buyer, its successors or
assigns, its property, or the Assets, such persons’ or enlities’ Tnterests.

9. The trans(ler of the Asscts to the Buyer pursuant to the Asset Purchase Agreement
constitutes a legal, valid, and effeclive transfer of the Assets, and shall vest the Buyer with all
right, title, and interest of the Dcbtors in and to the Assets free and clear of all Interests of any
kind or nature whatsoever, other than the Permitted Liens, provided that, notwithstanding the
foregoing, to the extent any of the Assets include CD-rom and MP3 files (hat contain or include
copyrighted material or content or include other copyrighted material or content subject to use
restrictions, Buyer shall take possession of and store such Assets but shall not usc such
copyrighted material or content subject to use restrictions without the consent of the applicable
parties, provided further hat nothing herein shall affcct the rights of the Association of
Independent Music and its members as Licensors until Buyer reaches writicn agreement with the

Licensor or until further Order of the Court.
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10.  Notwithstanding anything to the contrary herein or in the Asset Purchase
Agreement, (his Order shall not authorize the conveyance or transfer of title to the Buyer in or
the right of the Buyer to use or o praclice (i) intellectual property including without limitalion
copyrighied soflware licensed by Oracle Corporation (whether directly or indirectly through a
third party reselier) to the Debtors including any copyrighted soflware licensed pursuant to those
certain Oracle Liccnsc Agreements dated as of March 2000, December 2000 and May 2001, (ii)
technology owned by PlayMedia, Tnc. and licensed to the Debtors pursuant to a wrilten non-
cxclusive license dated as of December 14, 2000 for property subject to registered copyrights
held by or in favor of PlayMedia, Tnc,, (iii) technology owned by Relatable, LLC and licensed lo
the Debtors pursuant to that certain Technology License Agreement dated as of April 13, 2001 or

. . ’ o _0f its temboss FW
(iv) copyrighted materials owned by the Association of Indcpendent Music‘and licensed to the
Debtors pursuant to those certain Agreements and (hat certain Escrow Agreement dated as of
June 23, 2001, that certain letter agreement dated as of December 8, 2001 and that certain
warranty letter dated as of February 21, 2002.

11, Notwithstanding anything to the contrary herein or in the Asset Purchase
Agreement, the Assets iransferred to the Buyer shall not include (i) any claims or causes of
action of the Debtors under Bankruptcy Code Sections 544, 545, 547 or 548 against Bericlsmann
AG or any other claims or causes of action sceking to recover or avoid any liens granted to,
transfers to or for the benefit of, or other obligations incurved in favor of any claims that the
Dcbtors have or may have against Bertelsmann AG arising from or related to any debtor-in-
possession financing provided by Bertelsmann AG or (ii) any claims or causes of action of the
Debtors against Bertelsmann AG arising from or related to that certain Assct Purchase

Agreement dated as of May 24, 2002 by and between the Debtors and Bertelsmann AG.
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Additional Provisions

12.  The consideration provided by the Buyer for the Assets under the Asset Purchase
Agreement shall be deemed to constitutc reasonably equivalent value and fair consideration
under the Bankruptcy Code and under the laws of the United States, any state, territory,
possession, or the District of Columbia.

13.  The consideration provided by the Buyer for the Asscts under the Asset Purchase
Agreement is fair and reasonable and may not be avoided under section 363(n) of the
Bankruptey Code.

14.  On the Closing Date of the Sale, each of the Debtors’ creditors is authorized and
dirceted to cxccute such documents and take all other actions as may be necessary to release its
Interests in the Assets, if any, as such Interests may have been recorded or may otherwise exist.

15.  This Sale Order () shall be effective as a determination that, on the Closing Date,
all Interests of any kind or nature whatsoever existing as to the Debtors or the Assets prior to the
Closing (other than the Permitted Liens) have been unconditionally released, discharged and
tcrminated, and that the conveyances described herein have been effected, and (b) shall be
binding upon and shall govern the acts of all entities, including, without limitation, all filing
agents, filing officers, title ngents, title companies, recorders of mortgages, recorders of deeds,
registrars of deeds, administrative agencics, governmental departments, secretaries of state,
federal, state, and local officials, registrurs of inlenet domain names and all other persons and
cntities who may be required by operation of law, the dutics of their office, or contract, to accepl,
file, register or otherwise record or release any documents or instruments, or who may be

required to report or insure any litle or state of title in or to any of the Assets.
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16.  Each and every federal, state, and local governmental agency ot department,

registrar of internel domain names and any other person or entity is hereby directed 1o aceept any
and all documents and instruments necessary and appropriate to consummate the transactions
contemplated by the Asset Purchase Agreement.

17.  If any person or entity that has filed financing statcments, mortgages, mechanic’s
licns, lis pendens, or other documents or agreements evidencing Interests in the Debtors or the
Assels shall nof have delivered to the Trustee prior to the Closing Datc, in proper form for filing
and executed by the appropriate parlies, termination statements, instraments of satisfaction,
relcascs of all Intcrests which the person or entity has with respect to the Debtors or the Assets or
otherwise, then (a) the Trustee is hereby authorized and directed o execute and file such
statements, instruments, releases and other documents on behalf of the person or entity with
Tespect to the Assets and (b) the Buyer is hereby authorized lo file, register, or otherwise record a
certified copy of this Sale Order, which, once filed, registered, or otherwise recorded, shall
constitute conclusive evidence of the release of all Tnferests in the Assets of any kind or nature
whatsoever.

18.  Allentities who are presently, ot on the Closing Date may be, in possession of

some or all of the Assets are hereby directed to surrender possession of the Assets to the Buycr

on the Closing Date.

19,  The Buyer shall have no liability or responsibility for any liability or other
obligation of the Dcbtors arising under or related to the Assets or otherwise other than for the
Permitted Liens. Without limiting the gencrality of the foregoing, and except as otherwise
specifically provided herein and in the Asset Purchase Agreement, thc Buyer shall not be liable

for any claim against the Debtors or any of their predecessors or affiliates, and the Buyer shall
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have no successor or transferee liabilities of any kind or character whether known or unknown as
of the Closing Date, now existing or hereaftcr arising, whether fixed or contingent, with respect
to the Debtors or any obligations of the Debtars arising prior to (he Closing Date, including, but
not limited to, liabilities on account of any taxes arising, accruing, ot payable under, out of, in
connection with, or in any way relating to the Assets, the Debtors or their operations or activities
prior fo the Closing Date.

20.  Under no circumstances shall the Buyer be deemed a succcssor of or to the
Debtors for any Interest against or in the Debtors or the Assets of uny kind or nature whatsoever
except pursuant to the Permitted Liens. The sale, transfer, assignment and delivery of the Assets
shall not be subject to any Interests, and Interests of any kind or nature whatsocver (other than
the Permitted Liens) shall remain with, and continue to be obligations of, the Debtors. All
persons holding Tuterests against or in (he Debtors or the Assets of any kind or nature whatsocver
shall be, and hereby are, forever barred, estopped, and permanently enjoined from asserting,
prosecuting, or otherwise pursuing such lntercsts of any kind or naturc whatsoever against the
Buyer, its properly, ils successars and assigns, or the Assets with respect {0 any Interest of any
kind or nature whatsoever such person or entity had, has, or may have agaiust or in the Debtors,
their estates, officers, directors, shareholders, or the Assets. Following the Closing Date, no
holder of an Tnteres! in the Debtors shall interfere with the Buyer's title to or use and enjoyment
of the Assets based on or related to such Intercst, or any actions that the Dcbtors may take in
their Chapter 11 cases.

21.  Subject 10 and except as otherwise provided in the Procedures Order, any amounts
that become payable to the Buyer by the Debtors pursuant to the Assct Purchase Agreement or

any of the documents delivered by the Deblors pursuant (o or in connection with the Asset
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Purchase Agrcement shall (a) constitute allowed superpriority administrative expense claims
against the Debtors’ estates with priority over any and all administrative expenses of the kind
specified in Bankruptcy Codc Scctions 503(b) and 507(b) and pursuant to the priorities set forth
in the final order approving the Loan Agreement between Napco Acquisition, LLC and the
Debtors entered on November 1, 2002 und (b) be paid by the Debtors in the time and manner as
provided in the Asset Purchase Agreement, without further order of this Court,

22.  'This Court retains jurisdiction to enforce and implcment the terms and provisions
of the Asset Purchasc Agreement, all amendments therelo, any waivers and consents thereunder,
and of each ol the agreements execuled in connection therewitl in all respects, including, but not
limited to, retaining jurisdiction to (a) compel delivery of the Assets lo the Buyer, (b) resolve any
disputes arising under or related to the Asset Purchase Agreement, cxcept as otherwise provided
therein, (c) interpret, implement, and enforce the provisions of this Sale Order, and (d) protect
the Buyer against (i) any of the Excluded Liabilities or (ii) amy Interests in the Debtors or the
Assets, of eny kind or naturc whatsocver, attaching to the proceeds of the Sale.

23.  Nothing contained in any plen of reorganization or liquidation confirmed in these
cases or any order of this Court confirming such plan shall conflict with or derogate from the
provisions of the Assct Purchase Agreement or the terms of this Sale Order.

24.  The transfer of the Assets to Buyer pursuant to the Salc shall not subject the
Buyer to any liability (other than thc Pcrmittcd Liens) with respect to the Assets, the Debtors or
their operations or activities prior to the Closing Date or by reason of such transfer under the
laws of the United States, any state, terdtory, or possession thereof, or the District of Columbia,
based, in whole or in part, directly or indirectly, on any thcory of law or equity, including,

without limitation, any theory of successor or transferee liability.
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25.  The transactions contemplated by (he Asset Purchase Agrcement are undertaken
by the Buyer in good faith, as that term is uscd in scction 363(m) of the Bankruplcy Code, and
accordingly, the reversal or modification on appeal of the authorization provided herein to
consummate the Sale shall not affect the validity of the Sale to the Buyer, unless such
authorization is duly stayed pending such appcal. In the absence of a sty pending appeal, if'the
Buyer clects to close under the Asset Purchase Agresment at any time afler cntry of this Sale
Order, then, wilh respect 1o the Sale, the Buyer is a purchaser in good faith of the Assets, and is
entitled to all of the protections afforded by section 363(m) of the Bankruptcy Code if this Sale
Order or any authorization contained hercin is reversed or modified on appeal.

26.  The terms and provisions of the Assel Purchase Agrcement and this Sale Order
shall be binding in all respects upon, and shall inure to the benefit of, the Debtors, their cstates,
and their creditors, the Buyer, and their respective afTiliates, successors and assigns, and any
affccted third partics including, but not limited to, all persons asserting Interests in the Assets to
be sold (o the Buyer pursuant (o the Asset Purchase Agrcement (including any claims with
respect to the Excluded Liabilities), notwithstanding any subsequent appointment of any
trustee(s) under any chapter of the Bankruptcy Code, as to which trustee(s) such terms and

provisions likewise shall be binding.

‘"’i."\ms Salc Order shall not authorize the transfer of, and mms a
result of the SahWe following assct: the ri

software developed by Playmedia Systemisng laymedia™) for the Debtors for a secure

.,

other documentati

and interest to the file security

player including all program cod epared by Playmedia for such

software and further incfuding all right and interest to such software un 7 U.S.C. § 106, (the

“Play a2 Software”). The Playmedia Software shall not be considered Assets or

27 Tephnead. v Ray Wadiew Cddendons otin
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e
pm, unless and unlil the Court enters a further O appropnale

motion or complaint, after ndtise aud a thTﬁ& cither (a) the Playmedia Software

ebtors or (b) the Debtors are aulhorized to

-~
transfer an_'g,ews‘t"i;l or right to (he Playmedia SoﬁwarMS of the Bankruptcy

Qﬁé‘_‘ - “::%_

28.  The failure specifically (o include any particular provisions of the Asset Purchase

(or an exclusive license thcrc/in}ts Gwned by
o

Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it
being the intent of the Court that the Asset Purchase Agrcement be authorized and approved in
its entirety.

29.  The Asset Purchase Agreement and any related agreements, documents or olber
instruments may be modified, amended or supplemenied by the parties thereto, in a writing
signed by both partics, and in accordance with the terms thereof, without further order of the
Court, provided that any such modification, amendment or supplement does not have a matcrial
adverse cffcet on the Debtors’ cstates or Bertclsmana,

30.  The transfer of the Assets pursuant to the Sale is a transfer pursuant to section
1146(c) of the Bankruptcy Code, and accordingly shall not be taxed under any law imposing a UDQ
stamp tax or a sale, transfer, or any other similar tax pron ndad ok a Such e safl ke
dﬂ?psd—c/ indo 25eaowd Ror Ta \geradit %, . rf.p(n...c., Yoty S mxk'l‘\

31.  This Sale Order shall be effective and etiforceable immediately upon entry. The fﬁw
stay otherwise imposed by Fed. R. Bankr. P. 6004(g) and 6006(d) is waived. Time is of the V(‘;")f\ﬂ-“

i‘lﬂf\wx
essence in closing the transaction and the Debtors and the Buyer intend to close the Sale as soon v sdation

& cowd sl

as possible. Therefore, any party objecting to this Sale Order must excreisc due diligence in ear i

D8
filing an appeal and pursuing a stay or risk their appeal being foreclosed as mool. D
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32,  The provisions of this Salc Order are nonseverable and mutually dependent.

Dated:  Wilmington, Delaware
Nef, )7 200

o M AV ANL

UNITED STATES BANKRUPTCY JUDGE'
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EXHIBIT A
DEVELOPMENT EXHIBIT

A. Deliverables

PlayMedia shall provide Napster with the following iters, developed to interface with/function with the Napster Scrvice
and/or the Applications in accordance with the Napster System Specifications:

1. Fillmore Stream OQhfuscation Algorithms & linplementation

The Fillmore Stream Obfuscation Algorithms & Implementation will scramble an MP3 file's data stream when
encoditsg such file into a file formatted in the . NAP Format, making the encoded file only able to be played
back by the Application. This marks a permancnt change to the MP3 file, ensuring that any non .NAP Format
compliant applications that attempt to render files formatted in the NAP Format arc unable to do so.

Cade Type to be provided to Napster: Object, Source*
Nocumentation to he provided to Napster:  Developer Manual, Code Documentation

*Notwithstanding anything ta the contrary in the Agrecement, the sowrce code specified above may only be used
by Napster or ts sublicensees for the purposcs of supporting, mnintaining, upprading or othcrwisc cnhancing
Applications or the Napster Service.

2. AES Obfuscation Algorithm & Implementation

AES, a publicly available encryption scheme, will be adapted and modified by PlayMedia to encrypt MPJ files
into files formatted in the NAP Format, Files formuatled in the NAP Format will be both encrypled and
decrypted using a scheme based on the modified AES.

Code Type to be provided to Napster: Soutce, Object
Docurncatation to be provided to Napster:  Developer Manual, Code Documentation

3. Fillmore Track Specification Implementation

Development of software that encodes a file and arranges the various data elements agsociated with the file
(¢-g., header information, certificate, MDS, encoded content).

Code Type 1o be provided 1o Napster: Source, Object
Documentation to be provided to Napster:  Developer Manual, Code Documentation

4. 1D3 Tag Parsing Engine

Provides for the Applications to read the metadata contained in the JD3 tags of uscrs® files. Allows Napster to
find and retrieve security measures inserted info the D3 tag frames.

Code Type to be provided to Napster: Source, Object

Documentation to be provided to Napster:  Developer Manua), Code Documentation

5. NewArk*™ Handling Library

NewAtk (a trademark of PlayMedia) provides for the decoding of an cncrypted files in the NAP Format,
leveraging an encryption API provided from Secude, another sub-contractor for DWS, which API utilizcs
PlayMcdia’s AES obfuscation algorithm NcwAurk is an enhanced playback libracy that coardinates all the
necessary serviees and e{lects for playback of files formatied in the NAP Format.



Code Type to be pravided to Napster: Object

Documentation to be provided to Napster:  Developer Manual, Code Documentation, Sample application (in
source code)

G. AMP Dcecoding Engine for Windows and MAC.0OSX

Provides basic and obfuscated MP3 playback capabilitics for Napster for Windows and MAC OSX The
resulting playback engine will be 2 modified adaptation of the busic AMP engine for playback of files formaticd
in the NAP Format.

Code Type 1o be provided to Napster: Object @»”
Documentation to be provided {o Napster:  None (?’\}N/ L My }(

The Deliverables apply only to the Windows PC and MAC OSX platforms,\MPEG-1 and
MPEG-2 decoders, Layers L-111, and arc not designed to work with any other system. Itis
understood that the Deliverables do not include technology (hat enables the playback of any
third-party applications, e.g., plug-ins, on any platform (including, without limitation,
personal computers or embedded systems). The parties agree that, subject to termination of
this Agreement as provided in Paragraph 8.2 of the Agrecment, PlayMedia and Napster have
agreed to similar development work for Napster for a Macintosh based version. of the Napster
Q}ﬁwarc and system as set forth above. —

B. Napster\Qeliverables: .

Napster shall provideNJayMedia with the following items:
1. Napster Systelg Specifications
The Napstcr System Rpecifications include, but ate not limited lo,
architccture of the NapSwr Service and Applications; and (b) ¢
distribution, playback, dis]Ngy or other performance of files

limitation the Filmore Track
file and arrapges the various dalaglements associated
encaded content).

c following; (2) design documentation and
ical and other specifications relating to
tted in the NAP Format, including, without
c manner in which the Napster Service encodes a
the file (c.gz., header information, certificate, MD5,

C. Payments:

PlayMedia has been performing developg€nt WwQrk on an hourly basis since January 23, 2001, To
date Napster has paid PlayMedia, as scpforth below, for all developraent work performed through
September 30, 2001. The partics a will continus to deliver development services
at the rates set forth herein and p
Manager by Napster’s Project M

1) Payment for I ies acknowlcdgo that Napster
rk cnabling immcediate
under the Developer SDK

implemenption of the Effects Nodes developed by PlayM
j ccember 14, 2000.

Base Li€ense Agreement between Napster and PlayMedia date
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ASSET PURCHASE AGREEMENT
dated as of
November A5, 2002
Betwcen
NAPSTER, INC,,
NAPSTER MUSIC COMPANY, INC,,
NAPSTER MOBILE COMPANY, INC.
AND

ROXIO, INC
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ASSET PURCHASE AGREEMENT

ASSET PURCHASE AGREEMENT dated as of November /% 2002 between
Napster, Inc., a Delaware corporation (“Napster”), Napster Music Company, Inc., a Delaware
corporation and a wholly-owned subsidiary of Napster (“Napster Music”), Napster Mobile
Corapany, Inc., 2 Delaware corporation and a wholly-owned subsidiary of Napster (“Napster
Mobile” and, together with Napster and Napsier Music, the “Sellers”), and Roxio, Inc., a
Delaware corporation (“Buyer”).

WITNESSETH:

WHEREAS, on June 3, 2002 (the “Petition Date'), Sellers filed voluntary
petitions for relief pursuant to chapter 11 of The Bankruptcy Reform Act of 1978, as codified in
title 11 of the United States Code §§ 101-1330 (as amended, the “Bankruptcy Code”) in the
United States Bankruptey Court for the District of Delaware (the “Banjouptey Court™) and such
case (the “Bankruptey Case”) is presently pending under Case No. 02-11573 (PJW) (Jointly
Administered); '

WHEREAS, on Oclober 2, 2002 the Bankruptcy Court cntcred an order
appointing Hobart G. Truesdell &s the Chapter 11 Trustee of the Selkers and their estates (the
“Trustee’) pursuant to Section 1104 of the Bankruptcy Code; and

WHEREAS, subject to approval of the Bankruptey Court, as sct forth hercin,
Buyer desires to acquire from Sellers, and Sellers desire to sell, convey, transfer and assign to
Buyer, the Purchased Asscts (as defined below), together with certain obligations and lisbilitics,
all in the manner and subjcct to the terms and conditions set forth herein and in accordance with
Scctions 363 and 365 and other applicable provisions of the Bankruptcy Code.

NOW, THEREFORE, the parties hereto agree as follows:

ARTICLE 1
DEFINITIONS

Section 1.1  Definitions.

(a) The following terms, s used herein, have the following meanings:

“Affiliate” of any Person shall mean any Person directly or indirectly controlling,
controlled by, or under common control with, such Person; provided, that for the purposes of this
definition, “coutrol” (including, with corrclative meanings, the tenms “controlled by” and *‘under
common contro] with™), as uscd with respect to any Person, shall mean the possession, directly
or indirectly, of the power to direct or cause the direction of the management and policies of such
Person, whether through the ownership of voting securities, membership or partnership interests,
election or appointment of directors, by contract or otherwise.
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“Agreement” means this Agrecment and all exhibits and schedules attached
hereto, as amended, consolidated, supplemented, novated or replaced by the parties from time to
time, as the same may be amended from time to time.

“Allocation Statement” shall have the meaning given such term in Section 2.7.

“Appoxtioned Obligations” means all real property taxes, personal property taxes
and similar ad valorem obligations levied with respect to the Purchased Assels for a taxable
petiod which includes (but does not end on) the Closing Date.

“Assigned Intellectual Property™ means any and all Intellectual Property Rights,
which Dcbtors have been validly assigned and to which Debtors have obtained all right, title and

intezest, including but not limited to the Intellectual Property Rights subject to that cextain
Assignment of Technology Agreement, as amended, by and between Napster and John Fanning,
which Intellectual Property Rights include without limitation domain names, trademarks, logos
and trademark/patents, the internet domain name napster.net, and the Napster “cat™ logo.

“Agsumed Contracts” means Sellers’ Contracts identified on Schedule 2.1(a).
“Assumed Liabilities” shall have the meaning given such term in Section 2.3.

“Bankruptcy Case” shall have the meaning given to such term in the recitals to
this Agreement.

“Bankruptcy Code” shall have the meaning given to such term in the recitals to
this Agreement.

“Banlauptcy Court” shall have the meaning given to such term in the recitals to
this Agreement.

“Books and Records” means all books of account and other financial records
(including, without Jimitation, accountant's work papers) pertaining to the Sellers’ Intended
Business and the Purchased Assets.

“Breakup Fee™ means the amount in cash equsl to $200,000.

“business day” means any day, other than a Saturday, Sunday or a day on which
banks Jocated in Now York City shall be authorized or required by law to close.

“Buver” shall have the meaning given such term in the Preamble.

“Cash Amount™ means an amount in cash equal to $5 million. The Cash Amount
shall be increased by the Equipment Amount if Buyer clecls to purchase the Equipment pursuant
to Section 2.1(j).

“Closing” shall have the meaning given such term in Section 2.8.

“Closing Date™ means the date on or as of which the Closing occurs,
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“Consideration” shall have the meaning given such term in Section 2.6.

“Contracts” means all commitments, contracts, leases, licenses, agreements and
understandings, written or oral, relating to the Sellers’ assets or the operations of the Sellers’
Intended Business to which any Seller is a party or by which it or any of such Seller’s assets are
bound.

“Contracts Notice™ shall have the meaning given to such term in Section 2.1(a).
“Cure Amount™ shall have the meaning given such term in Section 5.6.

“Equipment” shall have the meaning given such term in Section 2.1(3).

“Bquipment Amount” means $155,000.
“Excluded Assets™ shall have the meaning given such term in Section 2.2

“Bxcluded Contracts” mcans all contracts of the Sellers not identified on Schedule
2.1(a).

“Excluded Liabilities” shall have the meaning given such term in Section 2.4.

“Final Order’” means an order or judgment entered and adopled by the Bankruptcy
Court as to which (i) the time for appeal has expired and a notice of sppeal has not been timely
filed, or (ii) any appea] taken has been finally dismissed or determined and is not subject to
further review.

“Goyemmental Entity” means auy federal, state, county, municipal, local, foreign,
international, regional, or other govenmental authority or any court of competent jurisdiction,
edministrative agency or commission or other governmentsl authority, board, body or
instrumentality, domestic or foreign

“Intellectual Property Rights™ means all patents, patent applications and other
patent rights {including any divisions, continuations, continustions-in-part, requests for
continued exarminations, substitutions, or reissues and reexaminations thereof, whether or not eny
such applications are modified, withdrawn or resubmitted), trademarks, trade dress, service
marks, corporate wamcs, domain names, trade namcs, brand names, scrvice marks, service
names, mask works, assumed names, logas, inventions, trade secrets, designs, technology, know-
how, processes, procedures, techniques, methods, inventions, proprictary data, formulae,
rescarch and development data, computer software programs and other intengible propesty,
capyrights (including all variants thercof and any registration or epplications for registration of
any of the forcgoing and non-registered copyrights), including all files, manuals, documentation
and source and object codes related to any of the forcgoing, or any other similar type of
proprictary intellectual property right (whether or not patentable or subject to copyright, mask
work or trade sccret protection) and the Assigned Intellectual Property, in each case which is
owned, licensed or used by any Scller.

“Intended Businecss” means the Sellers’ intended business of opcrating a legal
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secure online subscription service for the distribution and sharing of music and other content,

“IRC” means the Internal Revenue Code of 1986, as amended from time to time
and the Treasury regulations promulgated and the rulings issued thercunder.

*“Licn” means, with respect to any property or esset, any morigage, lien, pledge,
charpe, easement, option, right of first refusal, right of first offer, right of first use or occupancy,
indenture, deed of trust, right of way, lenancy, restriction on the use of real property, restriction
upon voting or transfer, cncroachment, license to a third party, lease to a third party, security
agreemcnt, sccurity interest, encambrance or other adverse claim, restriction or limitation of any
kind in respect of such property or asset or irregularitics in title thereto, For the purposes of this
Agreement, a person shall be decmed ta own subject to a Licn any property or asset which it has
acquired or holds subject to the interest of a vendor or lessor under any conditionnl sale
agrcement, capital lease or other title refention agreement relating to such property or asset.

“New DIP Loan" mcans the loan or loans made by the Buyer to the Sellers under
that certain Loan Agrecment, dated as of Oclober 18, 2002, between the Buyer, as Lender, and
the Sellers, as Borrowers, and approved by the Bankruptcy Court on November 1, 2002.

“Permiticd Liens" means thosc Hens set forth on Schedule 2,1.

“Person” means and includes any individual, partnership, association, joint
venture, cotporation, limited liability company, limited Liability partnership, trust, trustee, any
other entity or orgenization and any Government Entily.

“petition_Date” shall have the meaning given such term in the recitals to this
Agreement.

*Post-Closing Tax Period” means the number of days of a Tax period after the
Closing Date.

“Pre-Closing Tax Period” means any Tax périod (or portion thereof) ending on or
before the close of business on the Closing Date.

“Promissory Note™ means that certain promissory note in the principal amount of
up to $250,000 made by the Scllers and dclivered to the Buyer under the New DIP Loan.

“Purchased Assets” shall have the meaning given such term in Section 2.1.

“Required Consents” shall have the meaning given such term in Section 3.4,

“Sale Motion” shall have the mcaning given such term in Section 5.4(b).

“Sale Order” means an order issucd by the Bankruptcy Court in a form reasonably
satisfactory to the Buyer and substantially in the form attached hereto as Exhibit C, which shall
approve the transactions contemplated by this Agreement.

“Sale Procedures Motion™ shall have the meaning given such term in Section
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5.4(a).

“Sale Procedurcs Order” shall have the mecaning glven such term in Section

5.4(a).

“Scheduled Intellectua) Property” shall have the meaning given such term in
Scction 3.6(a)

“Sellers” shall have the meaning given such term in the Preamble.

“Tax™ ar “Taxes” means all taxes, assessments, charges, duties, fees, levics or
other govemnmental charges including, without limitation, all federal, state, local, foreign and
other net or gross income, gross receipts, altemative or add-on minimum tax, franchise, profits,
capital gains, capitnl, transfer, sales, usc, ad valorem, occupation, premium, property, excise,
severance, environmental (including taxes under IRC section 59A) or windfall profits tax, stamp,
license, payroll, employment, withholding and other texes, assessmients, charges, customs,
dutics, fees, levies or other governmental assessments or charges of any kind whatsocver
(whether payable directly or by withholding and whether or not vequiring the filing of a retum),
all estimated taxcs, deficiency assessments, additions to tax, penaltics and interest, whether
disputed or not.

“Trustee™ shall have the meaning given such term in the recitals to this

Agrcement.

“Trustee’s Knowledge™ mecans Trusteo’s actual knowledge after undestaking
reasonable diligence since the Trustee’s appointment und, with respect to the period prior to the
Trustee’s appointment, such knowledge afler having both interviewed the former chicf financial
officer of Napster, Carolyn Jensen and reviewed 1) pertinent docuruents identified a5 key
documents in such interviews and 2) all docuraents filed in the Bankruptcy Case.

“Warmant” means the right and option grantcd by Roxio pursuant to the Warrant
Agreement in substantially the form as aitached hereto as Exhibit B, provided that the
transferability provision of the Warrant Agreement shall not be revised without the consent of
Buyer in its solc and absolutz discretion, as part of the Consideration t cllers to acquire up
to 100,000 sharcs of comman stock of Roxio far a price equal to [sﬂ’ share, which is the
average of closing stock prices for the twenty trading days preceding the day before the
exccution of this Agreement, and expiring on November /5, 2005,

“Warmnt Agrecment” means that certain Warrant Agreement, dated as of
November _/J, 2002, by and between Roxio and Napster.

ARTICLE 2
PURCHASE AND SALE

Scction2.1  Purchase and Sale. Except as otherwise provided below, upon the
terms and subject to the conditions of this Agreement, Buyer agrees to purchase from Sellers and
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Sellers agree o sell, transfer, convey, assign and deliver, or cause to be sold, transferred,
conveyed, assigned and delivered, to Buyer at Closing, free and clear of all Liens, other than the
Permitted Licns sct forth on Schedule 2.1, all of Sellers® right, title and interest in, (o and under
the assels, propesties, contract rights and Intended Business as of the commencement of the
Bankruptcy Case, of every kind and description, wherever located, real, personal or mixed,
tangible or intangible, owned, held or used by the Sellers in the conduct of their Intended
Business as the same shall exist on the Closing Date, other than the Excluded Assets, but
including, without limitation, (a) all assets shown on Schedule B of the Schedule of Assets and
Liabilitics fifed by each of the Sellers and Schedule 2.1 hereto and (b) all right, title and interest
of Sellers in, to and under the following (collectively, the “Purchased Asgsets™):

(a) all of Sellers' right, title and interest in, 1o snd under all of Sellers’ executory
contracts and unexpired. leases identified as an Assumed Contract on Schedule 2.1(a) oron a
written notice provided by Buyer to Sclless et any time or fram time to time prior to the Closing
(the “Contyacts Notice™). Any executory contracts or unexpired leases not identified a5 an
assumed contract on Schedule 2.1(a) are referred to herein as the “Excluded Contracts™;

(b) all of Sellers’ rights, title and interest in, to and under all Intellectual Property
Rights owned, licensed or used by the Sellers (including the goodwill of the Intended Business in
which any of the marks ere used), including the items listed in Schedule 2.1(b);

(c) except as provided in Section 2.2(j), all of Sellers’ right, claims;, credits,
causes of action or rights of setoff against third parties relating to the Purchased Assots,
including, without limitation, unliquidated rights under manufacturers’ and vendors® warranties
and rebates;

(d) all Books and Records, files and papers, whether in hard copy or computer
format related to the Purchased Assels, including, without limitation, engincering information,
sales and promotional Literature, manuats and data, sales and purchase correspondence, lists of
present and former suppliers, lists of present and former customers, personnel and employment
records, and any information relating to Tax imposed on the Purchased Assets;

(c) all computer software programs and data used in vounection with the
Purchascd Assets;

(6 all goodwill associated with the Purchascd Assets, together with the right 1o
represent to third parties that Buyer is the successor to the Intended Business operated by the
Sellers;

(g) any non-disclomure agreements entered into between any of the Sellers and any

current or former employees or consultants or any other third partics to protect confidential
information of Sellers;
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(h) any Intellectual Property Rights assignment agreements, including, without
Limitation, any agrcements execuled by employees or agents acknowledging the proprictary
interest of Sellers in any Intellectual Property Rights; and

(i) if Buyer notifies Seller on or before November 26, 2002, the Purchased Assets
will include the oqnipment as identificd on Schedule 2.1(i) (the “Equipment™) and the Cash
Amount will be increased by the Equipment Amount.

Section2.2  Excluded Agsets. Notwithstanding anything to the contrary herein
or otherwise, Buyer expressly understands and agrees that the following assets and propertics of
Scllers (the “Excluded Assels™) shall be excluded from the Purchased Assets;

(a) all of Sellers’ cash and cash equivalents on hand and in banks and security
deposits, prepaid expenses and similar credit arrangements except for any deposits or prepaid
amounts in respect of Assumed Contracts or other Purchased Assets;

(b) insurance policies;
(c) the Excluded Contracts;

(d) bank accounts (to be identified by Sellers at Jeast 5 business days prior to
Closing) nceessary to administer the estate and the related banking records and check stock;

(€) capital stock of Sellers and agrecruents related thereto;

(f) minute and stock books of Sellers and any other documenis relating to the
organization, maintenance and existence of Sellers as corporations;

(g) all machinery, equipment, furniture, office cquipment, communications
equipment, vehicles, inventory, supplies and other, simifar tangible propetty owned by the
Scllers and not subject to any lease, except the Equipment, if any, Buyer clects to purchase;

(h) Tax records; and

(i) any rights, defenses, claims, demands, actions, deposits and causes of action
that Scllers may have agninst any Person other than any such rights, defenses, claims, demands,
actions, deposits or causes of action (x) against Buyer or its Affiliates or (y) related to or arising
from a Purchased Asset, Assurned Contract or Assumed Liability. For the avoidance of doubt,
Sellers retain all rights, claims and causes of action based on alleged antitrust, competition and
related violations or theoties against (i) the individuals and cnlities identificd in Schedule 2.2(i),
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(if) the partics to the copyright infringement actions identified under the category of “Pending
Legal Actions, Suits and Proceedings” in Schedule 2.2(j) and (iti) any other record labels or
music publishers.

Section2.3  Assumption of Liabilitics. Upon the terms and subject 1o the
conditions of this Agrecment, at the Closing Buyer will assume only the following obligations of
Sellers (the “Assumed Liabilities™), and no others: all liabilities and obligations of any Seller
from and after the Closing Date under each Assumed Contract providoed that the relevant Seller
has arranged for the payment of the Cure Amount.

Scction24  Excluded Lisbilities. Notwithstanding any provision in this
Agreement, Buyer is assuming only the Assumed Liabilities and is not assuming any other
liability or obligation of any Seller (or any predecessor owner of all or part of such Seller's
business and assets) of whatever nature whether presently in existence or arising heveafter,
including, without limitation, any liability for any claim, action, suit or proceeding pending
against, or judgment against, any Seller (including the Purchased Assets) as of the Closing Date.
All such other liabilities and obligations shall be retained by and remain obligations and
liabilities of such Seller (all such liabilities and obligetions not being assumed being hervin
referred to as the “Excluded Lisbilities™). Notwithstanding any provision is this Agreement or
any other writing to the contrary, Bxcluded Liabilities include, without limitation:

(2) any liability or obligation arising out of any action, suit, proceeding, or
investigation pending or threatened as of, or arising out of or relating to any event or condition
occurring or existing prior fo, the Closing, including, without limitation, the items described in
Schedule 3.7;

(b) eny liability or obligation arising out of or relating to any violation of any law,
rule, regulation, judgment, injunction, order or decree occurring or arising out of ar relating to
any event or condition occurring or existing prior to the Closing;

(c) any liability or obligation of any Seller, or any member of any consolidated,
affiliated, combined or unitary group of which any Seller is or has been & member, for Taxcs;
provided that Apportioned Obligations shall be paid in the manmer set forth in Section 8.2;

(d) any Liability or obligation for (i) all costs and expenses incurred or owed in
conncction with the administration of the Chapter 11 Case (including the U.S. Trustee fecs, the
fees and expenses of attomeys, accountants, financial advisors, consultants and other
professionals retained by Scllers, the creditors® committee, the postpetition lenders or the
prepetition lenders incurred or owed in connection with the administration of the Chapter 11
Case) and (ji) all costs and cxpenses of Sellers in connection with the transactions contemplated
under this Agreement, and any contracts related thereto;
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(c) any accounts payable of any Seller;
{f) any lisbility or obligation for or relating to indebtedness for borrowed money;
(g) any liability or obligation relating to an Excluded Asset;

(h) any liabilities, commitments or obligations that arisc (whether under the
Assumed Contracts or otherwisc) with respect to the Asscts or the use thereof on or prior to the
Closing Date or relate to periods on or prior to the Closing Date or are to be obscrved, paid,
discharged or performed on or prior to the Closing Date (in cach case, including any liabilities
that result from, relate to or arisc out of tort or other product liability claims),

(i) any liability or obligation of any kind under any Contract that is not an
Assumed Contract;

(i) wny liability or obligation for fraud, breach, misfeasance or uoder any other
theory relating to any Seller’s conducl, perfonmance or non-performance under any agreement;
and

(k) any liabilities set forth on Schedule 2.4,

Section2.5  Assignment of Contracts and Rights. Subject to the approval of
the Bankruptcy Court and pursuant to the Sale Order, the Assumed Contracts will be assumed by
Sellers and assigned to Buyer on the Closing Date under Section 365 of the Bankruptcy Code.
All Assumed Contracts shall be assigned 1o and assumed by Buyer at Closing. Sellers and Buyer
will use their commercially reasonable efforts (but without any payment of money by Sellers or
Buyer) to obtain the consent of the other parties to any such Purchased Assct, Assumed Contract
or any claim of right or any benefit arising thereunder for the assignment thereof to Buyer as
Buyer may request. If such consent is not obtained, or if an attempied assignment thercof would
be ineffective or would adversely affect the rights of Scilers thersunder so that Buyer would not
in fact receive all such rights, Sellers and Buyer will cooperate in a mutually agrecable
arrangement under which Buyer would, to the extent penmitted by applicable law, obtain the
benefits and assume the obligations thereunder in accordance with this Agreement. Sellers will,
to the extent permitted by applicable law, promptly pay to Buyer whea received all monics
received by Sellers under any Purchased Asset, Assumed Contract or any claim or right or any
benefit arising theresmder, except to the extent the same represents an Exoluded Asset.

Section 2.6  Consideration. ‘The consideration for the Purchased Assets (the
“Consideration™) consists of (i) the Cash Amount, (ii) the Cure Amount, (jii) the Warrant, (iv)
forgiveness and discharge of the Sellers’ obligations to pay principal and interest under tho
Promissory Note and the New DIP Loan, and the (v) Assurned Liabilities. If Buyer clects to

NB1:5T8305.7 -9-




purchase the Equipment pursuant to Section 2.1(i) the Cash Amount shall be increased by the
Equiproent Amount. The Consideration shall be paid as provided in Scction 2.8.

Section2,7  Allocation. Sellers and Buyer agree to allocate the Consideration
in accordance with the allocation sct forth on Schedule 2.7 hercto (the “Allocation Statement'™).
The Allocation Statement shall be delivered to the Sellers prior to the Closing, and shall be
prepared in accordance with the methodology set forth in the IRC. Sellers and Buyer hereby
undertake and agree to timely file any information that may be required to be filed pursuant to
any treasury regulations promulgated onder Section 1060(B) of the IRC. Neither Sellers nor
Buyer shall file any tax retumn or other document or otherwise take any position for tax purposes
that is inconsistent with the sllocation determined pursuant to this Section 2.7 except as may be
adjusted by subsequent agreement following an audit by the Internal Revenue Scrvice or by court
decision. Sellers and Buyer shall (i) be bound by the Allocation Staterent and (ii) act in
accordance with the Allocation Statement in the preparation, filing and audit of any Tax retum
(including, without limitation filing Form 8594 with its federal income Tax return for the taxable
year that includes the Closing Datc). Notwithstanding the foregoing, in no event shall the
allocation determined pursuant to this Section 2.7 be binding upon Sellers in proceedings in the
Bankruptcy Court with respect to any allocation for the distribution of the proceeds of the sale
contemplated by this Agrecment.

Section2,8 Cloging. Subject to the terms and conditions of this Agreement,
the sales and purchases of the Purchased Assets, the assignments of the Assumed Contracts and
the assumptions of the Assumed Liabilities contemplated hercby shall 1ake place ot a closing (the
“Closing”) to be held at the offices of Walker, Trucsdell, Radick & Associates, 380 Lexington
Avcnue, Suite 1514, New York, New York 10168, or at such other location as the partics hereto
shall agree in writing, at 11:00 A M., us soon as practicable, but in any event on the later to occur
of (i) the date on which the conditions to Closing set forth in Article 9 shall have been satisfied
or waived and (ii) the first business day following the day that is ten (10) days after the eatry of
the Sale Order and after the Salc Order has become a Final Order, or at such other time or place
as Buyer and Sellers may agree in wriling.

(a) Buyer shall deliver to Sellers the Cash Amount in immediately available funds
by wire transfer to an account of Scllers with a bank in the United States designated by Sellers,
by notice to Buyer, which notice shall be delivered not later than two business days prior to the
date of the Closing (the “Closing Date™) (or if not so designated, then by certificd or official
bank check payable in immediately available funds to the order of Sellers in such amount).

(b) Buyer shall deliver (o Seliers the Warrant not later than the date of Closing.

(c) Sellers shall deliver to Buyer such deeds, bills of sale, assignments and other
instrumnents of conveyance reasonably requested by Buyer to vest in Buyer all of Sellers’ right,
title and interest in, to and under the Purchased Asscts.
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(d)  Sellers and Buyer shell enter into an Assignment and Assumption
Agreement substantially in the form attached hereto as Exhibit A.

ARTICLE 3
REPRESENTATIONS AND WARRANTIES OF SELLERS

Subject to the eatry of the Sale Order, Sellers, by and through the Trustee solely
in his capacity as the Trustee and without personal liability, jointly and severally hereby
represent and warrant to Buyer as follows:

Section 3.1  Orpanization and Standing; Authority. Each Seller is a corporation
validly existing and in good standing under the laws of its jurisdiction of incorporation and has
all corporate powers and all governmental licenses, authorizations, permits, consents and
approvals required to enter into this Agreement and the transactions contemplated thereunder.
Each Scller has heretofore delivered to Buyer truc and complete copies of the certificate of
incorporation and bylaws of such Seller as currently in effect. Subject to approval of this
Agreement by the Bankrupfcy Court, each Seller has all requisite corporate power and authority
to enter into this Agrecment, to perform its obligations hercunder and to consummate the
transactions contemplated hereby. Subject to approval by the Bankyuptcy Court, (a) all corporate
acts and other proceedings required to be taken by each Seller to authorize the execution,
delivery and performance of this Agreement and the consummation of the transactions
contemplated hereby have been duly and properly taken end (b) this Agreement has been duly
exccuted and delivered by each Seller and constitutes a legal, valid and binding obligation of
each Sellcr, enforcesble agaiust each Seller in accordance with its terms,

Section3.2  No Conflicts; Consents.

(a) Except as sct forth in Schedule 3.2(a) or as excused by the Bankyupicy Code,
the cxecution and delivery of this Agreement by Sellers do not, and the consummation of the
transactions contemplated hereby and compliance with the terms hereof will not, conflict with, or
result in any violalion of or default (with or without notice ot lapse of time, or both) undex, or
give rise to a right of termination, cancellation, modification or acceleration of any obligation
undcr, or loss of a benefit relating to the Purchased Assets under, or result in the creation of any
Licn (other than any Permitted Lien) upon any of the Purchased Asscts under, any provision of
(i) the cextificate of incorporation or bylaws of any Seller or other comparable governing
instruments of Sellers, as the case may be, or the compareble governing instruments of any
subsidiary of Sellers, (ii) assuming the obtaining of all of the Required Consents, any loan or
credit agreemeat, note, bond, mortgage, indeature, lien, lcase or any other contract, agreement,
instmment, permit, commitment, concession, franchise or licanse applicable to the Sellers or any
of their subsidiaries or their respective properties or assets or the Purchased Assets or (ili) any
Judgment, injunction, order or decree, or statute, law, ordinance, rule or regulation applicable to
Selers or their assets.
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(b) No material consent, approval, grant, concession, agreement, franchise,
license, permit, order or authorization of; or registration, declaration or filing with, any
Govemmental Entity is required to be obtained or made by or with respect to any Seller in
connection with the cxecution, delivery and performance of this Agreement or the consummation
of the trasactions contemplaied hereby, other than (i) compliance with any notices, motions,
orders or approvals required by the Bankrupicy Coutt or the Bankruptcy Code and the rules
thereunder, (ii) those set forth on Schedule 3.2(a) and (iii) those that may be required solely by
reason of Buycr’s participation in the transactions contemplated hereby.

Section3.3  Sufficiency of and Title to the Purchased Assets. As ofthe
Closing Date, Sellers have good and marketablo tille to each of the Purchased Assets that is
owned by any of the Sellers, and valid leasehold interests in each of the Purchased Assets that is
leased by any of the Sellers. The Purchased Assets, taken as a whole, constitute all the
propextics, asscts and rights related to the Intended Business. Each of the Purchased Asscts: (i)
as of the Closing Date is froc and clear of all Licns, oxcept the Permitied Liens; (i) as of the
Closing Dat¢ is not subject to any pending actions relating to any such property, except as set
forth in Schedule 3.3(a)(if); (iii) has reccived all approvals of Govemmental Entitics (including
licenses) required in connection with the ownership or operation thereof and has been operated
and maintained in sccordance with epplicable laws, rules and regulations; and (iv) is not subject
to any leass, sublcase, license, concession, or other agreement, written or oral, granting to any
party or parties the right of use or occupancy of any portion of any property or right of way. As
of the Closing, each item of the Purchased Assets is in the working order and state of repair it
was in on the date of this Agreement, ordinary wear and tear excepted.

Section3.4  Required Congents. Schedule 3.4 sets forth cach agreement,
contract or other instrument binding upon any Seller requiring a consent or other action by any
person as a result of the execution, delivery and porformance of this Agreement, unless such
document can be assumed and assigned without such consent under the Bankruptoy Code, except
such consents or actions as would not, individually or in the aggregate, have a material adverse
cffect on the Purchased Assets and Assumed Liabilities, taken together, or the Intended Business
if not reecived or waken (the “Required Conscuts™).

Section3.5  Material Contracts. To the Trustee’s Knowledge on behalf of
Sellers

(a) except as sct forth in Schedule 3.5(z), as of the date hereof, Sellcrs are not 2
party to or bound by:

@) any (A) lease for real propesty or (B) lease for personal property
requiring aggregate payments after Closing of $100,000 or more;
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(i)  any agreement for the purchase by Sellers of maierials, supplies,
goeds, services, equipment or ather assels that has a term of at least one year or that
requircs aggregate payments after Closing of $100,000 or mare;

(iii)  any agreement for the salc by Sellers of materials, supplies, goods,
services, cquipment or other assets that has a term of at [cast one year or that requires
aggregate payments after Closing of $100,000 or more;

(iv)  any other agrecment that requires aggregate payments after
Closing of $25,000 ot more;

(v)  any parinership, joint venturc or other similar agreement or
arrangement;

(vi)  ony content license or distribution, markeling, agency or other
similar agreement;

(vii) any agreement with any investor or affiliate of any Selier other
then agreements relating to their investment in any Seller;

(vili) any agreement thal limits the frecdom of Scllers to compete in any
line of busigess or with any person or in any area or to own, opcrate, scll, transfer, pledge
or otherwise dispose of or encumber any Purchased Asset or which would so limit the
frecdom of Buyer after the Closing Date;

(ix)  any other agreement, commitment, arrangement or plan that is
material to the Purchased Assets and the Assumed Liabilities, taken together, or the
Intended Business.

(b) cxcept as set forth in Schedule 3.5(b), cach agreement listed in Schedule
3.5(a) is a valid and binding agrcement of Scllers and is in full force and effect, except as
enforceability may be limited by any applicable bankruptey, reorganization, insolvency or ather
Iaws affecting creditors’ rights generally or by general principles of equity, regardless of
whether such enforceability is considered in equity or law, and none of Sellers or any other party
thereto is in default or breach in any material respoct under the terms of any such agreement,
which weuld not be cured by the payment of the Cure Amount, and no event or circumstance has
occurred that, with notice or lapse of time or both, would constitute any event of default
therounder. True and complete copics of cach such agreement have been delivered to Buyer.
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{(c) The agreements marked with an asterisk on Schedule 3.5(a) represent all of
the material agrecments of ScHors are or may be advantageous to the Intended Business. The
cure amount, if any, for each such agreement is set forth next to such agreement on Schedule
3.5(a).

Section 3.6  Intcllectual Property. To the Trustec's Knowledge on behalf of
Sellers

(a) Schedule 3.6(2) contains a true and complete list of cach traderark (including
service marks and Jogos), corporate name, trade name, domain name, patent, subscriber list,
registered copyright and any material third party computer software other than “shrink-wrap and
similar widely-available binary code and commercial end-user licenses that are available for less
than $5,000 (including any registrations or applications for registration of any of the foregoing)
owned, licensed or used by Sellers as of the date hereof, which schedule indicates whether the
right is owned or licensed and by which Seller and, if licensed, the name of the third party
licensor (the “Scheduled Intellectual Property™). With respect to the Scheduled Intellectuat
Property, such schedule also specifies, to the extent applicable, (i) the jurisdictions in which
such, rights are repistered or in which an application for registration has been filed; (ii) the
registration or application numbers; and (jii) with respect to the tradematks, the rencwal dates.

(b) Other than “shrink-wrap™ and similar widely-available binary code and
coromercial end-user licenses that are available for less than $5,000, Schedule 3.6(b) sets forth a
list of all licenses, sublicenses and other agreements as to which Sellers are a party and pursuant
to which any person is authorized to use any Intellectual Property Rights owned, licensed or used
by Sellers.

(c) Scllers have good and marketable title to or a valid license to use all
Intclectual Property Rights owned, licensed or used by Sellers, free and clear of any Lien. None
of such Intellectual Property Rights has been adjudged invalid or unenforceable in whole or part,
and al) such Intellectunl Property Rights are valid and enforceable. Sellers have taken reasonable
steps in accordance with normal industry practice to maintain and protect the owned Intellectual
Property Rights and their rights in the liccased Intellectual Property Rights, including payment of
applicable maintenance fees and filing of applicable statements of use, except as has been agreed
upon by the Sellers and Buyer with respect to certain applications outside the United States and
Canada. Except as sct forth in Schodule 3.6(c), the use by Scllers of the Scheduled Intellectual
Property does not infringe, misappropriate or otherwise violate the rights of any other person
and, no other person is infringing, misappropriating or otherwise violating any such Intellectual
Property Rights.

(d) With respect to pending applications und applications for registration of the
Scheduled Intellectual Property, Sellers and their affiliates are not aware of any reason that could
reasanably be expected to prevent any such application or application for registration from being
granied with coverage substantially equivalent lo the latest amended version of the pending
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application or application for registration, exccpt as sct forth in Schedule 3.6{d). None of the
trademarks and applications for trademarks included in the Scheduled Intellectual Property has
been the subject of an opposition or cancellation procedure,

(c) Sellers have taken reasounable steps in accordance with normal industry
practice to maintain the confidentiality of all confidential Intcllectual Property Rights owned,
licensed or used by Sellers, None of the Scheduled Intellectual Property, the value of which is
contingent upon maintaining the confidentiality thereof, has been disclosed other than (x) to
employces, representatives and agents of Sellers ell of whom are bound by writlen
confidentiality agreements substantially in the form previously disclosed to Buyer and (y) to
third partics bound by written confidentiality agents.

(f) The consummation of the transactions contemplated by this Agrecment will
not alter, impair or extinguish any Intellectual Property Rights owned, licensed or used by
Sellers. Except as set forth in Schedule 3.6(f), there exist no restrictions on the disclosure, use or
transfer of any such owned Intellectual Property Rights.

(g) Except as sot forth in Schedule 3.6(g), none of Sellers has given an indemnity
in connection with any Intellectual Property Rights to any person.

(k) Except as sct forth in Schedule 3.6(h), none of Sellers and any of their
affiliates has infringed , misappropriated or otherwise violated any Intellectusl Property Rights
of any third person. Except as set forth in Schedule 3.6(h), there is no materiat claim, action,
suit, invesligation or procecding pending against, or threatened ageinst or affecting, the Intended
Business or the Purchased Asscts or any present or former officer, director or employes (in their
capacity as such) of Sellers (i) based upon, or challenging or seeking to deny or restrict, the
rights of Sellers in any of the Intellectual Property Rights owned, licensed or used by Sellers, (if)
alleging that the use of any such Intellectual Property Rights or any services provided or
processes used do or may infringe, misappropriate or otherwise violats any Intellectual Propesty
Right of any third party or (iii) alleging that Sellers or any affiliate of Sellers infringed,
misappropriated or otherwise violated any Intellectual Property Right of any third party.

Section 3.7  Litigation. Schedule 3.7 contains an accuraic list of all legal
actions, suits and proccedings related to the Intended Business or the Purchased Assets pending
as of the date hereof against any Seller, Except as described in Schedule 3.7, there is no action,
suit, investigation or procceding (or any besis therefor) pending against, or to the Trustee’s
Knowledge an bebalf of Sellers, threatened against or affecting, the Intended Business, any
Purchased Asset before any court or arbitrator or any govemmental body, agency or official
which, individually or is the aggregate, could reasonably be expected to be materizl to the
Purchased Assets and Assumed Liabilities, taken together, or the Intended Business, or which in
any manner challenges or secks to prevent, enjoin, alter or materially delay the transactions
contemplated by this Agreement.

NDI7E305.7 -15-




Section3.8  Compliance with Laws and Court Orders. Except as set forth in
Schedule 3.8, Setlers are not in violation of and have not violated and, to the Trustee’s
Knowledge on behalf of Sellers, arc not under investigation with respect 1o and have not been
threatened to be charged with or given notice of any violation of, any Jaw, rule, regulation,
judgment, injunction, order or decree applicable to the Intended Business or the Purchased
Assels, except for violations that have not had and could not reasonably be expected lo be
material to the Purchased Assct and Assumed Liabilities, taken, together, or the Infended
Busincss.

Section3.9  Brokers end Finders. Excepl as set forth in Schedule 3.9, there is
no investment banker, broker, finder or other intcrmediary which has been retained by or is
authorized to act on behalf of Sellers who might be entitled to any fee or commission in
connection with the transactions conteruplated by this Agreement.

Section3.10 Subsidiaries. Napster has no subsidiarics other than Napster
Music, Napster Mobile and Napster International, Ltd. Napster International, Lid. is a shell
company and has no assets or liabilities.

Section 3.11 No Warranties. Except as expressly provided herein, neither
Sellers nor any other Person makes any express or implicd representation or watranty on behalf
of Sellers. ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, ARE EXCLUDED
FROM THE SALE AND TRANSFER OF THE PURCHASED ASSETS AND THE ASSUMED
LIABILITIES. THE FOREGOING PROVISION DOES NOT AFFECT THE VALIDITY OF
THE REPRESENTATIONS AND WARRANTIES PRIOR TO CLOSING, IT BEING THE
INTENTION OF EACH OF THE PARTIES (SELLERS, ON THE ONE HAND, AND,
BUYER, ON THE OTHER) THAT THE ACCURACY OF THE REPRESENTATIONS AND
WARRANTIES IS A CONDITION TO THE OTHER PARTY'S OBLIGATIONS
HEREUNDER.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Scllers as follows:

Sectiond.]  Organization and Standing: Authority. Buyer is a corporation duly
formed, validly existing and in good standing under the laws of the State of Dclaware and has all
corporate powers and el material governmental licenses, antharizations, penmits, consents and
approvals required to carry on its business as now conducted. Buyer has all requisite corporate
power and authority to enter into this Agreement, to perform its obligations herennder and to
consuramate the transactions contemplated hereby to be consummated by Buyer. All corporate
acts and other proccedings required to be taken by Buyer to authorize the exccution, delivery and
perfonmance of this Agreement and the consummation of the transactions contemplated hereby
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to be consummated by Buyer have been duly and properly taken. This Agreement has been duly
executed and delivered by Buyer and constitutes a legal, valid and binding obligation of Buyer,
enforceable against Buyer in accordance with its terms.

Section4.2  No Conflicls; Consents.

(a) The execution and delivery of this Agresment by Buyer do not, and the
consummation of the transactions contcrmplated hereby and compliance with the terms hiereof
will not, conflict with, or result jn any violation of or default (with or without notice or lapsc of
time, or both) under, or give rise to a right of termination, cancellation, modification or
acceleration of any obligation under, any provision of (i) the certificate of incorporation or
bylaws of Buyer or other comparable governing instruments of Buyer, a5 the case may be, or the
comparable goveming instruments of any subsidiary of Buyer or (i) any judgment, injunction,
order, decre, statute, law, ordinance, rule or regulation applicable to Buyer or its assets.

(b) No matcrial consent, approval, grant, concession, agrecment, franchise,
licensc, permit, order or authorization of, or registration, declaration or filing with, any
(overnmental Entity is required to be obtained or made by or with respect to Buyer or its
Affiliates in connection with the execution, delivery and performance of this Agrecment or the
consummation of the transactions contemplated hereby, other than (i) compliance with any
notices, motions, orders or approvals required by the Bankruptcy Court or the Bankrupicy Code
and the rules thersunder and (ii) those that may be required solely by reason of Scllers’
participation in the transactions contemplated hereby.

Section43  Availability of Funds. Buyer bas cash avajlable sufficient to
enable Buyer to purchase the Purchased Assets and otherwise consummate the transactions
contemplated by this Agreement in a timely manoer.

Scction4.4  Bipkers and Findeps. Except as set forth in Schedule 4.4, thero is
no investment banker, broker, finder or other intermediary which has been retained by or is
suthorized to act on behalf of Buyer who might be entitled to any fee or commission in
connection with the transactions contemplated by this Agreement.

Section4.5  Payments. Neither Buyer, nor any Affiliate of Buyer, nor any
officer, director, employze or agent thercof, has, directly or indirectly, paid or delivered, offered
to pay or deliver, or agreed to pay or deliver any fee, cornmission or other sum of money or item
of property, however characterized, to any person which is now or was previously an affiliate or
insider (as thosc terms are defined in the Bankruptcy Code) of any Scller.

Section 4.6  No Warranties. Except as expressly provided herein, neither
Buyer nor any other Person makes any express or implied representstion or watranty on behalf
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of Buyer. THE FOREGOING PROVISION DOES NOT AFFECT THE VALIDITY OF THE
REPRESENTATIONS AND WARRANTIES PRIOR TO CLOSING, IT BEING THE
INTENTION OF EACH OF THE PARTIES (SELLERS, ON THE ONE HAND, AND,
BUYER, ON THE OTHER) THAT THE ACCURACY OF THE REPRESENTATIONS AND
WARRANTIES IS A CONDITION TO THE OTHER PARTYS OBLIGATIONS
HEREUNDER.

Section 4.7  Actions and Proceedings, etc. There are no (a) outstanding
judgments, orders, injunctions or decrees of any Governmental Entity or arbitration tribunal
against Buyer or any of its respective Affiliates, (b) lawsuits, actions or proceedings pending or,
to the knowledge of Buyer, threatened against Buyer or any of its Affiliates, or (c) investigations
by any Governmental Entity which are, to the knowledge of Buyer, pending or threatened against
Buyer or any of its Affiliates, and which, in the case of cach of clauses (a), (b) and (c), havca
material adverse effect on the ability of Buyer to consurmate the transactions contemplated
hereby to be consummated by Buyer.

ARTICLE §
COVENANTS OF SELLERS

Sellers jointly and severally agree that:

Section 5.1  Conduct of the Intended Business. From the date hereof until the
Closing Date, subject to the requircments and restrictions of the Banlauptcy Court proceedings
and 1o the fact that the Intended Business conducted by the Sellers is currently not in opcration,
Sellers shall use their best efforts to presorve the Purchased Assets,

Section 5.2 Access to Infonmation; Assistance.

(a) From the date hereof until the Closing Date, Scllers will () give Buyer, its
comnsel, financial advisors, auditors and other authorized representatives access o the offices,
propertics, books and recards of Sellers relating to the Intended Business or the Purchased
Assets, (ii) furnish to Buyer, its counsel, financial advisors, suditors and other authorized
represeatatives such financial and operaling data and other information relating to the Intended
Business or the Purchased Assets as such Persons may reasonably request, if such access would
not constitute & waiver of the attomey client privilege, and (jif) instruct the ugents, counsel and
financial advisors of Sellers to cooperate with Buyer in its investigation of the Intended
Business. In addition, Sellers will ensure that aft equipment and machinery containing the
Purchased Assets shall remain available to Buyer for e days afier the Closing. Aoy
investigation pursuant to this Section 5.2 shall be conducted in such mamer as not to interfere
unreasonably with the conduct of the Sellers. No investigation by Buyer or other information
received by Buyer shall operate as a waiver or otherwise affect any representation, warranty or
agrecment given or made by Sellers under this Agrecment. Notwithstanding the foregoing,
Buyer shall not have access to personncl records of Sellers relating to individual performance or
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evaluation records, medical histories or other information which in Scllers’ good faith opinion is
sensitive or the disclosurc of which could subject Sellers to risk of liability. Prior to the Closing
Sellcrs (i) shall usc their best efforts 1o provide demonstrations of technology and (i) shall
provide to Buyer af least 100 man hours of service prior to November 25, 2002, including
without limitation, the assistance in backing up or duplicating technology and other data.

(b) After the Closing, the Trustee will hold, and will use his commercially
reasonable cfforts to cause his respective officers, directors, employees, accountants, counsel,
consultants, advisers and ageats to hold, in confidence, unless compelled to disclose by judicial
or administrative process or by other requirements of law, all confidential documents and
information concerning the Intended Business, except to the extent thet (i) such information can
be shown to have been in the public domain through no fault of Sellers or their Affiliates or (i)
later lawfully acquired on 2 nonconfidentiel basis by Scllers or their Affiliatcs from sources other
than these related to their prior ownership of the Purchased Assets or the Intended Business. Jn
addition, the Trustee and Sellers agree to cooperate with Buycr in Buyer’s enforcement of
nondisclosure agreements with respect to the Purchased Assets transferred to Buyer hereunder,
provided that Buyer shal? reimburse reasonable costs in connection with such enforcement.

Section 5.3  Natices of Certain Events.
(2) Sellexs shall promptly notify Buyer of:

@) any notice or communication from any Person alleging that the
consent of such Person is or may be required in connection with the transactions
contcmplated by this Agreement;

(ii)  any notice or other communication from any Govemnmental Entity
in connection with the transactions contemplated by this Agreeroent;

@iii) any actions, suits, claims, investigations or proceedings
commenced or, to the Trustee’s Knowledge on behalf of Sellets, threatened against,
relating to or involving or otherwise affecting any Seller or the Purchased Assets or the
Assumed Liabilities, that, if pending on the date of this Agreement, would have been
required to have been disclosed pursuant to Section 3.7, that relate to the consummation
of the transactions contemplated by this Agreement; and

(iv)  the damage or destruction by fire or ather casualty of any material
Purchased Assct or any material par thereof or if any material Purchased Asset or any
material part thiercof becomes the subject of any proceeding or, to the Trustee's
Knowledge on behalf of Sellers, threatened proceeding, for the taking thereof or any part
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thereof or of any right relating therelo by condemnation, eminent domain or other similar
govemmental action.

(b) Sellers shall promptly notify Buyer of, and furnish Buyer any information
which Buyer may reasonably request with respect to, the occurrence to the Trustee’s Knowledge
on behalf of Scliexs of any cvent or condition or the existence to the Trustee’s Knowledge on
behalf of Sellers of any fact that would cause any of the conditions to Buyer's obligations to
consummate the purchase and sale of the Purchased Assets not to be fulfilled. If between the date
heseof and the Closing Date, any of the matters referenced in Section 5.3(a)(iv) shall have
occurred, then Sellers, at their option, shall either repair any damage or casualty at its expense or
deliver to Buyer on the Closing Date any insurance proceeds (including but not limited to
conderanation insurance proceeds), or rights to receive insurance proceeds, with respect thereto
or the Purchase Price shall be reduced by such amount.

Scction 5.4  Bankruptey Court Approval.

(a) On November 5, 2002 Sellers filed a motion seeking the approval of sale
procedures (the “Sale Procedures Motion™). Sellers shall pursue the Sale Procedures Motion and
seek entry of the order therein in the form attached hereto as Exhibit D (the “Sale Procedures
Order”) on the grounds that, inter alia, the New DIP Loan provided by Buyer has prescrved the
valuc of Sellers’ assets and the negotiation of the Apreement by Buyer and its offer for the
Purchased Assels will maximize the value to be obtained from the Purchased Assets,

(b) As soon as practicable afier execution of this Agreement, Sellers shall file
with the Bankruptcy Court an application or motion (the “Salc Motion™) (reasonably satisfactory
in form and substance to Buyer) on shorlened time secking:

(@  approval of all transactions contemplated under the Agreement on
the terms conftained herein and the performance of Sellers of their obligations under the
Agreement, including without limitation the sale, transfer, assignment, conveysace and
delivery of the Purchased Assets to Buyer (or its successors or permitted assigns) free and
clear of all Liens (except for the Permitted Liens);

(i)  spproval of the Scllors’ asswuption and assignment of all of the
Assumed Contracts to Buyer;

(iii)  approval of the Breakup Fee on the grounds that, inter alia, the
New DIP Loan provided by Buyer has preserved the value of the Sellers® assets and the
negotiation of the Agreement by Buyer and its offer for the Purchased Assets will
maximize the value to be obtained from the Purchased Assets; and
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(iv) entry of the Sale Order.

() Provided that Buyer has provided a list of the Assumed Contracls pursuant to
Section 6.6, not less than twelve (12) days prior to the hearing on the Sale Motion or on any such
date agrecd in writing by Buyer, Sellers shall provide written notice to each of the nou-Scller
parties to each Assumed Contract of their intent 10 assume and assign such Assumed Contracts
(including any Cure Amounts) 1o Buyer.

(d) Scllers further agree to promptly take such actions as are reasonably requested
by Buyer to assist in oblaining Bankruptcy Court approval of the Agreement and entry of the
Sale Order, including without limitation furnishing affidavits, declarations or other documents oc
information for filing with the Bankruptcy Court.

Scction 5.5  Permits. Prior to the Closing Date, each Seller shail use its
commercially reasonable efforis (i) to identify all material permits necessary to transfec the
Purchased Assets on the Closing Datc and necessary to operate the Intended Business from and
afier the Closing Date und (ii) lo obtain conscnts to the transfer of such material permits which
arc transferable 1o Buyer at or prior to Closing. Prior to ond after the Closing, each Seller shall
cooperate with Buyer with respect to the transfer of all material permits.

Section 5.6  Cure Amounts. Unless the Bankruptcy Court ordexs otherwise,
promply after the Closing Scllers shall pay all amounts, as determined by the Bankruptcy Court,
required under Section 365 of the Bankruptcy Code to cure any and all defanlts under the
Assumed Contracts and 1o compensate the parties to the Assumed Contracts for any actual
pecuniary Josses resulting from such defaults (the “Cure Amount™), which amounts shall be
advanced by Buyer to Sellers for such payment.

Section 5.7  Name Changes. Promptly, but in no eveat later than 30 days, afler
the Closing, Scllers jointly and severally agree (a) to change the name of each Seller to some
other name niot using the word “Napster” and (b) after the Closing, until papers are duly filed
with the applicable Secretaries of State to effect such name changes, not to use tho name of any
Seller in any way for the purpose of selling or marketing any product or service or otherwise in
any manncr which docs or might compete with Buyer or, in any other way whick, in the Buyer's
reasonable judgment, could be detrimental to Buyer’s enjoyment of the rights and goodwill it
sought when it paid for and acquired the assets of Sellers, except as expressly agreed by Buyer in
its sole discretion.

ARTICLE 6
COVYENANTS OF BUYER
Buyer agrees that:
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Section 6.1  Confidentiality. Prior to the Closing Date and afier any
termination of this Agreement, Buyer and its Affiliates will hold, and will use their commercially
reasonable efforts to cause their respective officers, directors, employecs, accountants, counsel,
consultants, advisors and agents to hold, in confidence, unless legally compelled to disclose
under subpoena or order of any court or regulatory authority of competent jurisdiction and is
advised by counsel to do so, any confidential dacuments and information conceming the
Intended Business and the Purchased Assets Seflers fumnished to Buyer or its Affiliates in
connection with the transactions contemplated by this Agreement, oxcept to the extent that such
information can be shown to have been (i) previonsly known on a nonconfidential basis by
Buycr or its Affiliates, (i) in the public domain through no fault of Buyer or its Affiliates or (iii)
later lawfully acquired by Buyer from sources other than Sellers; provided that Buyer may
disclose such information to its officers, directors, employees, accountants, counsel, consultants,
advisors and agents in connection with the transactions contemplated by this Agreement so long
as such persons are informed by Buyer of the confidential nature of such information and are
directed by Buyer to treat such information confidentially. The obligation of Buyer and its
affiliates to hold any such information in confidence shall be satisfied if they utilize safeguards
and a standard of care at leas! as stringeat as the Sellers to preserve the confidentiality of their
own confidential information. If this Agreement is terminated, the confidential information that
is writlen, cxcept for the portion that may be found in documents prepared by Buycr and its
Affiliates, shall be retumed to the Scllers immediately upon request, and no copies or
reproductions shall be retnined by Buyer and its Affiliates. That portion of the confidential
information that is found in documents prepared by Buyer and its Affiliates, the confidential
information that is oral and the confidential information that is not so requested or retumed will
be held by Buyer and its Affiliates and kept confidential pursuant to the tetms of this Section 6.1
or destroyed. The complete and final retum and destruction of the confidential information shall
be confirmed by Buyer in writing to the Scllers. The delivery or destruction of the confidential
infonmation shall not relieve Buyer and its Affiliates of their obligations under this Section 6.1.
After the Closing, Buyer shall continue to be subject to the confidentiality provisions of this
Section 6.1 to the extent that Buyer has received from Sellers any information which relatcs to an
Bxcluded Asset or Excluded Liability.

Scction 6.2  No Additional Representations. Buyer acknowledges and agrees
that nonc of Sellers nor any other Person has made any representation or warranty, expressed or

implicd, with respect to (i) the transactions contemplated hereby, (if) Sellrs or Sellers® assets,
liabilities or Intcnded Business, or (jii) the accuracy or completencss of any information
regarding any Seller furnished or made available to Buyer and its representatives, except as
expressly set forth in this Agreement.

Section 63  Supplemental Disclosure. Buyer shall promptly aficr the
occurrence thereof notify Sellers of, and fumish Sellers sny information it may reasonably
request with respect to, the occurrence to the knowledge of Buyer of any event or condition or
tho existence to Buyer’s knowledge of any fact that would cause any of the conditions to Sellers’
obligation to consummate the purchase and sale of the Purchased Assets not to be fulfitlcd.
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Section6.4  Assignment to Affjliate. Prior to the Closing, upon not less than
twa (2) business days’ notice to Sellers, Buyer may assign to its Affiliate alf of its rights under
this Agreement and canse its Affiliate to assume ali of the labilities and obligations of Buyer
under this Agreement, Any such assignment and assumption shall not relicve Buyer of its
liabilities and obligations under this Agreement,

Section 6.5  Buver's Cooperation. Buyer shall use its commercially reasonable
efforts to cooperate in providing such information and evidence as is necessary to obtain the
orders described in Section 5.4.

Scction 6.6  Delivery of List of Assumed Contracts. Buyer shall deliver to
Sellers on or before November 15, 2002 a list of contracts Buyer has designated as the Assumed
Contracts, providcd that Buyer may remove contracts from that list at any time prior to the
Closing.

ARTICLE 7
COVENANTS OF ALL PARTIES

Buyer and Sellers agree that:

Section7.]  Commercially Reasonable Efforts; Further Assurances.

() Subject 10 the terms and conditions of this Agreement, Buyer and Sellers will
each use their commervially reesonable efforts (o take, or causs to be taken, all actions and 1o do,
or causc to be done, all things necessary or desirable under applicable laws and regulations to
consummate the transactions contemplated by this Agreement, Sellers and Buyer cach sgrec lo
cxecute and deliver such other documeats, certificates, agreements and other writings and to take
such other actions as may be necescary or desirable in order to consunmmate or implement
expeditiously the transactions contemplated by this Agreement and to vest in Buyer good and
marketable title to the Purchased Assets.

{b) Sellers hercby constitute and appoint, effcctive as of the Closing Date, Buyer
and its successors and assigns as the truc and lawful attorcy of Sellers with full power of
substitution in the name of Buyer or in the name of cach Seller, but for the benefit of Buyer (i) to
collcet for the account of Buyer any items of Purchased Assets and (ji) to institute and prosecuts
all proceedings which Buyer may in its sole digcretion deem proper in order to assert or caforce
any right, title or interest in, to or under the Purchased Assets, and to defend or compromise any
and all actions, suits or procecdings in respect of the Purchased Assets. Buyer shall be entitled to
retain for its own account any amounts collected pursuant to the foregoing powers, including any
amounts payable as interest in respect thereof.
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(c) Subject to the terms and conditions of this Agreement, Buyer and Selters will
each use their commereially reasonable cfforts to take all action and to do all things necessary,
proper, or advisable to consummate and wnake effective the transactions contemplated by this
Agreement (including without Jimitation Sellers use of their commercially reasonable effosts to
file any and all necessary documents to transfer or assign the domain names with the apphcablc
registrar of domain names) and fo obtain approvel and entry of the Sale Order.

Section 7.2  Centain Filings. Sellers and Buyer shall cooperate with one
another (a) in determining whether any action by or in respect of, or filing with, any
Governmental Entity is requited, or any actions, consents, epprovals or waivers are required to
be obtained from parties to any material contracts, in connection with the consummation of the
transactions contemplated by this Agreement and (b) in taking such actions or making any such
filing, furnishing information required in connection therewith and secking timely to obtain any
such actions, consents, approvals or waivers.

Section 7.3  Public Annougcements. The partics agres to consult with each
other before issuing any press release or making eny public statement with respect to this
Agrecment or the trapsactions contemplated hereby and, except as may be required by applicable
law or any listing agrecment with any national securitics cxchange, will not issue any such press
release or make any such public statement prior to such consultation,

Scction 74 Post-Closing Access to Books and Records. Afier the Closing
Date, the parties agree that they will each cooperate with and make available to the other party,
during normal business hours, all Books and Records, infonnation (without substantial
disruption of employment) retained and remaining in existence after the Closing Date which are
nccessary or usefal in connection with any inquiry relating to Taxes or any audit, investigation or
dispute, any litigation or investigation or any other matter requiring any such Books and
Records, information or cmployses for any reasonable business purpose. The party requesting
any such Books and Records, information shall bear all of the out-of-pocket costs and expenses
(including, without limitation, attomeys® fees, but excluding reimbursement for general
ovethead, salaries and employcc benefits) reasonably incurred in connection with providing such
Books and Records, information or cmployees. Sellers may require certain financial information
relating to the Intcnded Business for periods prior to the Closing Date for the purpose of filing
federal, state, local and foreign Tax Returns and other govertmental reporis, and Buyer agrees to
fumish such information to Scllers at Sellers® request and expense.

ARTICLE S
TAX MATTERS

Section 8.1  Tax Matters. Sellers hereby represent and warrant to Buyer that:

NB1:S78505 7 -24-




(a) Sellers have timely paid all Taxes, and all interest and penalties due thereon,
payable by it for the Pre-Closing Tax Period which will have been required to be paid on or prior
to the Closing Date, the non-payment of which would result in a Lien on any Purchased Asset,
would otherwise adversely affect the Intended Business or would result in Buyer becoming liable
or responsible therelor.

(b) Sellers have established, in accordance with generaily accepted accounting
principles applied on a basis consistent with that of preceding periods, adequate rescrves for the
payment of, and will timely pay all Tax liabilities, assessments, interest and penalties which arise
frorn or with respect to the Purchased Assels or the operation of the Intended Business and are
incurred in or attributable to the Pre-Closing Tax Period, the non-payment of which would result
in a Lien on any Purchascd Asset, would otherwise adversely affect the Intended Business or
would result in Buyer becoming liable therefor.

(c) At the Closing, Sellers shall provide a schedule reflecting accrued and unpaid
real and personal property Taxes on all Purchased Assets using a ratable daily accrual method.
Sellers will furnish Buyer with an analysis of this amount itemized by property and jurisdiction.

Section 8.2  Tax Cooperation; Allocation of Taxes.

(2) Buycr and Scllers agree to furnish or cause to be fumished to cach other, upon
request, as promptly as practicable, such infonmation and assistance relating to the Purchased
Assets and the Intended Business as is reasonably necessary for the fling of all Tax returns, and
making of any election related to Taxes, the preparation for any sudit by any taxing authority,
and the prosecution or defense of any claim, suit or proceeding relating to any Tax return.
Sellers and Buyer shall cooperate with each other in the conduct of any audit or other proceeding
related to Texes involving the Intended Business and each shall execute and deliver such
documents as are necessary to carry out the intent of this peragraph (a) of Scction 8.2.

(b) All Apportioned Obligations shall be apportioned between Sellers and Buyer
as of the Closing Datc based on the number of days of such taxable period included in the Pre-
Closing Tax Period and the number of days of such taxable period included in the Post-Closing
Tax Period. Sellers shall be liable for the proportionate amount of such taxes that is attributable
to the Pre-Closing Tax Period, and Buyer shall be liable for the proportionate amount of such
taxes that is attributablo to the Post-Closing Tax Period.

Within 90 days after the Closing, Sellers and Buyer shall each present a statement
to the other setting forth the amount of reimbursement to which cach is entitled under this
Section 8.2(b) together with such supporting evidence as is reasonably necessary to calculate the
proration amount. The proration amount shall be paid by the party owing it to the other within
10 days after delivery of such statement. Thereafter, Sellers shall notify Buyer upon receipt of
any bill for real or personal property taxes relating to the Purchased Asscts, part or all of which is
attributable to the Post-Closing Tax Period, and shall promptly deliver such bill to Buyer, who
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shall pay the same to the appropriate taxing authority, provided that if such bill covers the Pro-
Closing Tax Period, Sellers shall also remit prior {o the due date of asscssment to Buyer,
payinent for the proportionate amount of such bill that is attributable to the Pro-Closing Tax
Period. If either Sellers or Buyer shall thercafter make a payment for which it is catitled to
reimbursement under this Section 8.2(b), the other party shall make such reimbursement
promptly but in no event later than 30 days after the prescatation of a statement setting forth the
amount of reimbursement to which the presenting party is entitled along with such supporting
evidence as is reasonably necessary to calculate the amount of reimbursement. Any payment
required under this Section and not made within 10 days of delivery of the statement shalf bear
interest at the rate per annum determined, from time to time, under the provisions of Section
6621(a}(2) of the IRC for each day until paid.

(c) Any transfer, documnentary, sales, use or other Taxes assessed upon or with
respect to the transfer of the Purchased Assets to Buyer and any recording or filing fees with
respect thereto shall be paid by Seller.

Scction 8.3  Transfer Taxes. In accordance with scction 1146(c) of the
Bankruptcy Code, the making or delivery of any instrument of transfer, including the filing of
any deed or other document of transfer to evidence, effectuate or perfect the rights, transfer and
interest contemplated by this Agreement, shall bo in contemplation of a plan or plans of
reorganization to be confinned in the Bankruptcy Case, and as such shall be free and clear of any
and all transfer tax, stamp tax or similar taxes. The instruments transferting the Assets to Buyer
shall contain the following endorsement:

“Because this [instrument) has been authorized pursuant to Order
of the United States Bankruptcy Court for the District of Delaware,
in conteraplation of a plan of reorganization of the Grantor, it is
exempt from transfer taxes, stamp taxes or similar taxes pursuant
to 11 US.C. §1146(c).”

In the event real estate transfer taxes are required to be paid in onder to record the
deeds to be delivered to Buyer in accordance herewith, or in the cvent any such taxes arc
assesscd at any time thereafter, such real esiate transfer taxes incumred as & result of the
transactions conternplated hereby shall be paid by Sellers. In the event sales, use or other
transfer taxes are assessed at Closing or at any time thereafter on the transfer of any other Assets,
such taxes incurred as a result of the transactions conteraplated hereby shall be paid by Sellers,

Section8.4  Tax Payments Made by Buyer. Any payments made by Buyer for
which it is entitled to reimburseraent under Section 8.2(b) and Scction 8.3 of this Agreement
shall constitute allowed superpriority administrative expense claims against the Sellers estates
with priority over any and all administrative expenses of the kind specified in Bankruptcy Code
Sections 503(b) and 507(b).
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ARTICLE 9
CONDITIONS TO CLOSING

Section9.1  Conditions to Buyer's Obligations. The obligation of Buycr to

consummate the Closing is subject to the satisfaction (or waiver by Buyer, without further notice
to parties in interest or approval by the Bankruptcy Court) of the following conditions:

(a) The representations and warcanties of Sellers made in this Agreement shall be
true and correct in all material respects as of the Closing Date as though made as of such Gime,
excepl to the extent such representations and warrantics expressly relate to an earlier date (in
which case such representations and warranties shall be true and correct in all matetial respects
on and as of such earlicr datc). Sellers shall have performed or complicd in all material respects
with all obligations and covenants required by this Agreement to be performed or complicd with
by Sellers by the Closing Date. Scllers shall have delivered to Buyer a certificate dated the
Closing Date confirming the foregoing.

(b) No provision of any spplicable statute, rule, regulatian, executive onder,
decres, temporary restraining order, judgment, preliminary or permanent injunction or other
order enacted, entercd, promulgated, enforced or issued by any Governmental Entity shall bo in
effect that (x) prevents the sale and purchase of the Purchased Asscls or any of the other
transactions contemplaled by this Agreement, (y) would adversely affect or interfere with the
operation of the Intended Business previously conducted after the Closing, or (z) would require
Buyer or any of its Affiliates to sell or otherwise dispose of, hold separate or otherwise divest
itsclf of, or operate in any particular manner, any of the Purchased Assets or any of the assets,
properties or business of Buyer or any of its Affifiates.

(c) There shall not be pending or threatened by any Governmenta! Entity any suit,
action or proceeding, (i) challenging or seeking to restrain, prohibit, altcr or materially delay the
sale and purchase of the Purchased Assels or any of the other transactions contemplated by this
Agreement, or seeking to obtain from Buyer or any of its Affiliates in connection with the sale
and purchase of the Purchased Assets any material damages oz (if) secking to prohibit Buyer or
any of its Affiliates from effectively controlling or operating a material portion of the Intended
Business or the Purchased Assets.

(d) Sellers shall have received all Required Consents as sct forth in Schedule 3.4.

(c) The Bankruptcy Court shall have entered the Sale Order and the Sale Order
shall nat have been modified, amended or stayed, except as agreed to by Buyer, and shall have
become a Final Order.
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() The Intellectual Property Rights shall be transferred to the Buycr, and upon
Closing shall be free and clear of all interests of any kind or nature whatsoever including without
Iimitation any interest of John Fanning in the Assigned Intellectuel Property.

(g) All documentation that is necessary to transfer and assign to Buyer the
Intellectual Property Rights or to perfect and record such transfer and assignment shall have been
delivered to Buyer.

Section92  Conditions to Oblipation of Scllers. The obligation of Sellers to
consummate the Closing is subject to the satisfaction (or waiver by Sellers, without further

notice to partics in interest or approval by the Bankruptcy Coutt) of the following conditions:

(a) The representations and warranties of Buyer roede in this Agreement shall be
truc and comect as of the Closing Date as though made as of such time, except to the extent such
representations and warrantics expressly relate to an eardicr date (in which case such
representations and warranties shall be true and correct in all materiat respects on and as of such
carlier date). Buyer shall have pexformed or complied in all material respects with all obligations
and covenants required by this Agreemeant to be performed or complied with by Buyer by the
Closing Date. Buyer shall have delivered to Sellers a certificate dated the Closing Pate and
sipned by the chicf financial officer of Buyer confirming the foregoing and certifying the
resolutions of Buyer's Board of Directors approving the transactions contemplated hereunder.

{b) No provision of any applicable statute, rule, regulation, executive order,
decree, temporary restraining order, judgruont, preliminary or permanent injunction or other
order enacted, entered, promulgated, enforced or issued by any Governmental Entity shall be in
effect that prevents the sale and purchase of the Purchased Asscts or any of the transactions
contemplated by this Agreement.

(c) There shall not be pending or threatened by any Governmental Entity any suit,
action or proceeding, (i) challenging or sccking to restrain, prohibit, alter or materially delay the
sale and purchase of the Purchased Assets or any of the other transactions contemplated by this
Agrcement or secking to obtain from Scllers in connection with the sale and purchasc of the
Purchascd Assets any material damages,

(d) The Banlauptcy Court shall have cntered the Sale Order and the Sale Order
shall not have been modificd, amended or stayed, except as agreed to by Sellers, and shall have
become a Final Order.

Section 9.3  Frusiration of Conditions. Neither Buyer nor Sellers may rely on
the failure of any coudition set forth in Section 9.1 or 9.2, respectively, to be satisfied if such
failure was caused by such party's failure to act in good faith or to use its reasonable efforts to
canse the Closing to occur, as provided in this Agreement.
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ARTICLE 10
SURVIVAL

Section 10.1  Survival, The covenanis, agrecments, representations and
warranties of Sellers and Buyer hereto contained in this Agreement or in any cextificats or other
writing delivered pursuant hereto or int connection herewith shall not survive the Closing except
for the covenants and agrecments contained hercin which contemplale or specifically provide for
performance after the Closing Date,

ARTICLE 11
TERMINATION

Section 11.1  Grounds for Termination. This Agrcement may be terminated at
any time prior to the Closing:

(a) by mutual written agreement of Sellers and Buyer;

(b) by cither Sellers or Buyer if the Closing shall not have been consummated on
orbefore December 31, 2002;

(c) by cither Sellers or Buyer if there shall be any law or regulation that makes
the consummation of the transactions contemplated hereby illegal or otherwise prohibited or if
consummation of the transactions contemplated hereby would violate any nonappealable final
order, decree or judgment of any coust or governmental body having corapetent jurisdiction;

(d) by Buyer if (i) there is the entry of an order, which has not been withdrawn,
dismisscd or reversed dismissing the Bankruptey Case or convesting the Bankruptcy Casc to a
casc under Chapter 7 of the Bankruptcy Code, (ii) Scllers file a motion, application or other
petition to effect or consent to the faregoing or (jif) there is an Event of Default under the New
DIP Loan;

(¢) by Buyer if the Sale Order chall not have been entered on or prior to
December 6, 2002;

(f) ifthe Bankruptcy Court shall have approved the sale of any or all of the
Purchased Assets to a Person other than Buyer; and

(g) by Buyer if the Sales Procedure Order shall not have been entered on or prior
to November 20, 2002.
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The party desiring to lcrminate this Agreement pursuant to clauses (b), (c), (d),
(e). (). or (g) shall give noticc of such termination to the other parties.

Section 11.2  Effect of Terminatjon. Ifthis Agreement is terminated as
permitted by Section 11.1, such termination shall be without liability of any party (or any
stockholder, directer, officer, employce, agent, consultant or representative of such party) to the
other party to this Agreement; provided that if such termination shall result from the willful
failure of any party to fulfill a condition to the performance of the obligations of another party,
failure to perform a covenant of this Agreement or breach by any party to this Agreement of any
represcatation ar warranty or agrecment contained herein, such failing or breaching party shall
be fully liable for any and all losses incurred or suffered by the other party as a result of such
failurc or breach; and provided further that if this Agreement is terminated pursuant fo Section
1L.1(f) as a result of the Bankruptcy Court’s approval of the sale of any or all of the Purchased
Assets to another Person, Sellers shall jointly and severally pay Buyer the Breakup Fee. The
provisions of Sections 5.2, 6.1, 11.2, 13.3, 13.4 and 13.5 shall survive any termination hereof
pursuant to Section 11.1.

ARTICLE 12
MISCELLANEQUS

Section 12.1  Notices. All notices or other communications roquired or
permitted to be given hereunder shall be in writing and shall be delivered by hand, sent by
confirmed fax or seat, postage prepaid, by registercd, certified or express mail or reputable
overnight courier service and shall be deemed given when so delivered by hand, confirmed Bixed
or if mailed, three days after mailing (onc business day in the casc of express mail or overnight
courier service), as follows (or to such other address or tolccopy number as the applicable party
shall have notified the other parties in writing in accordance with this Section):

if to Buyer, to:

Roxio, Inc,

455 El Camino Real

Santa Clara, CA 95050

Attention: William Growney, Esq.
Fax: (408)367-2913

with a copy to:

O'Mclveny & Myers LLP

610 Newport Center Drive, 17* Floor
Newport Beach, CA 92660
Attention: Suzzannc Uhland, Esq.
Fax: (949) 823-6994

if to Sellers, to:

NBI5TRS05.7 -30-




Hobart G. Truesdell, as Chapter 11 Trusice
Walker, Truesdell, Radick & Associates
380 Lexinglon Avenue, Suite 1514

New York, NY 10168

Fax: (212) 687-09%94

with a copy to:

Monrison & Focrster LLP

1290 Avenue of the Amcricas
New York, New York 10104-0050
Attention: Joha R. Hempill

Fax: (212) 468-7900

and

Official Committee of Unseoured Creditors
Greenberg Traurig, LLP

200 Park Avenue

New York, New York 10166

Attention: Rick B. Antonoff, Esq.

Fax: (212) 801-6400

Section 12.2  Amendments and Waivers.

(a) Any provision of this Agreement may be amended or waived prior to the
Closing Date if, but only if, such amendment or waivet is in writing and is signed, in the casc of
an amendment, by each party to this Agreement, or in the case of a waiver, by the party ageinst
whom the waiver is to be effective.

(b) No failure or delay by any party in excrcising any right, power or privilege
hereunder shall operate as a waiver thereof nor shall any single or partial excrcise thercof
preclude any other or further cxercisc thereof or the exercise of any other right, power or
privilege. The rights and remedies herein provided shall be cumnlative and not exclusive of any
rights or remodics provided by law.

Section 123  Fecs and Expenscs.

() Except as otherwise provided herein, all costs and expenses incurred in
conncetion with this Agreement shall be paid by the party incurring such cost or expense,
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(b) Scllers shall pay (i) all fees or commissions of any investment banker, broker
or finder retained by it that has acted for Sellers in connection with this Agreement or the -
transactions contemplated hereby and (jf) the Breakup Fee if this Agreement is tenminated
pursuant to Section 11.1(f) as contemplated by Section 11.2.

(c) Buyer shall pay all fees or commissions of any investment banker, broker or
finder retained by it that has acted for Buyer in connection with this Agreement or the
transactions contemplated hereby.

Section 124  Successors and Assipns. The provisions of this Agrcement shall
be binding upon and inure to the benefit of the parties hereto and their respective successors and
assigns; provided that no party may assign, delcgale or otherwise transfer any of its rights or
obligations under this Agrccment without the consent of the other party hereto except that,
pursuant to Section 6.4, Buyer may transfer or assign, in whole or from time to time in part, to its
AfFiliate, the right to purchase all or a portion of the Purchased Asscts, but no such transfer or
assignment will relicve Buyer of its obligations hereunder.

Section 12.5 Goveming Law, This Agreement shall be governed by and
construed in accordance with the law of the State of California, without regard to the conflicts of
law rules of such state.

Section 12,6 Countemarts; Effectiveness. This Apreement may be signed in
any number of counterparts, each of which shall be an original, with the same effect as if the
signatures thereto and hereto were upon the same instrument. This Agreement shall become
ciiective when each party hereto shall have received a counterpart hereof signed by the other
parties hereto.

Section 12.7  Entire Agreement; Third Party Beneficiaries. This Agreement, and
the documents referred to herein and therein constitute the entire agreement between the parties
with respect 1o the subject matier hereof and supersede all prior agreements and undemstandings,
both written and oral, between the parties with respect to such subject matter. No representation,
inducement, promise, understanding, candition or warranty not set forth herein has been made or
relicd upon by any party hereto, Neither this Agreement nor any provision hereof is intended to
confer upon any Person other than the parties hereto any rights or remedies hercunder.

Section 12.83  Captions. The captions herein are included for convenience of
reference onty and shall be ignored in the construction or interpretation hercof.

Section 12.9  Severabjlity. Ifany provision of this Agreement (or any portion
thereof) or the application of any such provision (or any portion thercof) to any Person or
circumstance shall be held invalid, illegal or uncnforceable in any respect by a court of
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competent jurisdiction, such invalidity, illegality or unenforccability shall not affect any other
provision hereof (or the remaining portion thereof) or the application of such provision to any
other Persons or circumstances.

Section 12.10 Consent to Jurisdiction. Each party hereto irrevocably submits to
the non-cxclusive jurisdiction of the United States Bankruptcy Court for the District of Dolaware
for the purposes of any action, suit or other proceeding arising out of or related to this
Agreement, or arty transaction conternplated hereby but for no other purpose. Each party hercto
irrevocably and unconditionally waives any objection to the Jaying of venuc of any action, suit or
proceeding arising out of this Agrecment or the transactions contemplated hereby in the
Bankruptcy Court, and hereby further irrevocably and unconditionally waives and agrees not to
plead or claim in any such court that any such action, suit or proceeding brought in any such
court has been brought in an inconvenient forum.

Section 12.11 WAIVER OF JURY TRIAL. EACH OF THE PARTIES
HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY
JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS
AGREEMENT, ANY OTHER DOCUMENT REFERRED TO HEREIN OR THE
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY.
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IN WITNESS WHEREOF, the partics hereto have caused this Agrecneat lo be
duly executed by their respective authorized officers as of the day and year first above wrikcn

BUYER: ROX10,INC.

BY: [/
J. Sbea
Chief Operating Officer

SELLERS: [ﬁ!‘lﬁ

By:,
Hobart G. Trucedell
Chaptar 11 Trustee for Napater, Inc., Napster
Music Company, Inc. and Nupster Mobile
Company, Inc.

NB ST Sl




IN WITNESS WHERBOF, the parties hereto bave camacd this Agrocment to bo
duly excouted by their respective suthorized offioers 5 of the diy and year first above writtea.

BUYER: ROXIO, INC,

By:
Thomas J. Shes
Chiof Operating Offiosr

SELLERS:

v~

¥
Hobart G, Trueadelt
Chapter ¥1 Trusice for Napsior, Ins., Napsior
Motlc Company, Inc. snd Napster Mobile
Comwpany, Inc,
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Exhibit A
Assignment and Assumption Agreement
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Eshibit B
Warraat Agreement
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WARRANT AGREEMENT

THIS WARRANT AGREEMENT (this “Agreement”) dated as of the g’]_'f'ﬁay of
November, 2002, by and between Roxio Inc., 8 Delaware Corporation (the “Company"),
and NAPSTER, INC., a Delawnre corporation (the “Warrantholder™),

RECITALS

WHEREAS, thc Warrantholder is a debtor in a proceeding under Chapter 11 of the
Bankruptcy Code pending in the United States Bankruptcy Coust for the District of Delaware
(the “Bankruptcy Court™);

WHEREAS, the Company and Warrantbolder are parties to that certain Asset
Purchase Agreement, dated as of the date hercof (the “Purchase Agreement”), pursuant to
which the Company is purchasing certain assets of the Warrantholder; and

WHEREAS, in order to induce the Warrantholder 1o enter into the Purchase
Agreement, the Company has granted to the Warrantholder, effective as of the datc bercof
(the “Grant Date™), s warrant to purchase 100,000 shares of the Company's Common Stock,
par value $0.001 per share (the “Common Stock”), subject to and upon the terms and
conditions sct forth herein;

NOW, THEREFORE, in considcration of the mutual promises and covenants made
herein and the mutual beacfits to be derived herefrom and for other good and valuable
consideration, the receipt of which is hereby acknowledged, the partics agree as follows:

1. Grant of Warrant. This Agrecment cvidences the Company’s grant to the
Warrantholder of the right and option to purchase, subject to and on the terms and
conditions sct forth herein, 100,000 shares of the Company®s Common Stock (the
“Shares”), at $3.124 per share (the “Warrant™), excrcisable from time to time as
provided in Section 2 hercof prior to the close of business on the day before the third
anniversary of the Grant Date (the “Expiration Date”), unless earlier terminated
pursuant to Scction 5(c) hereof.

2 Exerclsability of Warrant. The Warrant is exercisable, in whole or in part, at any
time from the Grant Date until the Expiration Date, unless earliet terminated pursuant
to Scction 5 hereof, If, at any time of exercise, the Warrantholder does not purchase
all of the Shares to which the Warrantholder is eatitled under this Agrecment, the
Warrantholder has the right cumulatively thereafter to purchase any such Shares not
s0 purchased and such right shall continue until the Expiration Date (unless earlier
tcrminated pursuant to Section 5(c) hereof). The Warrant shall only be excreisable in
respect of whole Shares, and fractional Share interests shall be disregarded.

3. Methed of Exercisc of Wa .

(@)  The Warrant shall be cxerciseble by the delivery to the Secrelary of the
Company by the Warrantholder of a written notice accompanied by
(i) delivery of an executed Exercise Agreement in the form attached hereto as
Exhibit A, (i) payment of the full purchase price of the Shares to be purchased
upon such cxercise, and (iii) payment in full of any tax withholding obligation
under federal, state or local law. Payment shall be mads in the form of a
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®)

certified or cashicr’s check paysble to the order of the Company, Certificates
for Shares so purchased, together with any other securities or property to
which the Warrantholder is entitled upon such excrcise, shall be delivered to
the Warrantholder by the Company &t the Company's expense promptly after
the Warrant has been so exercised. Each such certificatc shall be in such
denominations of Common Stock a5 may be requested by the Warrantholder
and shall be registered in the naroe of the Warrantholder.

In lieu of exercising the Warrant for cash, the Warrantholder may elect to
receive shares equal to the value (as detcrmined below) of the Warrant (or the
portion thereof being canceled) by surrender of the Warrant at the principal
officc of the Company, together with an executed Exercise Agreement in the
form attached hereto as Exhibit A, in which cvent the Company shall issue to
the Warrantholder a number of Shares computed using the following formula:

X =Y(A:B)
A

Where:
X = the number of shares to be issued to the Warrantholder.

Y = the number of Shares purchasable under the Warrant or, if only a portion
of the Warrant is being exercised, the portion of the Warrant being exercised
(at the date of such calculation).

A = the Fair Market Value (as defined below) of one share of Coramon Stock.
B = the Exercise Price (as adjusted to the date of such calculation).

“Fair Market Value” shall be (i) if the Common Stock of the Company is
publicly traded on a national securities exchange or The Nasdag Stock Market,
the average of the closing prices of the Common Stock on such exchange or
raarket over the five (5) trading days ending immediately prior to the date on
which the Company receives the applicable Excrcise Agreement, (ii) if the
Common Stock is actively traded over-the-counter, the average of the closing
bid prices over the five (5) day period ending immediately prior to the date on
which the Company receives the applicable Exarcise Agreement and (i) if
there is no active public market, the value determined in good faith by the
Board of Directors of the Company.

4, Warrant Not Transferable.

@

®)
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The Warrant may be exercised only by, and shares issuable pursuant to the
‘Warrant shall be issued only to, the Warrantholder except with respect to
clause (b) below.

No right or benefit under the Warrant shall be transferrable by the
‘Warrantholder or shall be subject in any mannet to anticipation, alienation,
sale, transfer, assignment, pledge, encumbrance or charge and any such
attcmpted action shall be void; however, it is contemplated by this Agreement
that the Warrantholder may transfer the Warrant (in wholc, but not in part) and




the rights and obligations thereunder to & single successor to the
Warrantholder under a plan confirmed by order of the Bankruptcy Court,
provided that the single successor is an “accredited investor” as defined in
Regulation D promulgated under the Securities Act (as defined below) and
such transfer is exempt from registration under, and complies with, all
applicable federal and state securitics laws, or, after consultation with the
Company's counsel, the Company concludes that such transfer is otherwise
exempt from registration under, and complies with, all applicable federal and
state securitics laws and such transfer would otherwise be exempt under, and
comply with, all applicable federal and state scourities laws (including but not
limited to Section 25102(f) of the California Corporate Securitics Law) if such
transferee were the original purchaser heveunder.

5. Adjuztment and Termination upon Certafn Events. The Excrcise Price and the
number of Shares purchasable upon exercise of the Warrant shall be subject to
adjustment from time to time upon the occurrence of certain events described in this
Section 5. Upon each adjustment of the Bxercise Price, the Warrantholder shall
thereafter be entitled 1o purchase, at the Exercise Price resulting from such
adjustment, the number of Shares obtained by multiplying the Excrcise Pricc in effect
immediately prior to such adjustment by the number of Shares purchasable pursuant
hereto immediately prior to such adjustment, and dividing the product thereof by the
Exercise Price resuiting from the adjustment.

@

®)
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If the Company shall at any time prior o the oxpiration of the Warrant
subdivide its Common Stock, by stock split or otherwise, or combine its
Commoan Stock, or issuc additional shares of its Common Stock s a dividend
with respect to any shares of its Common Stock, the number of Shares issuable
on the exercise of the Warrant shall be forthwith proportionately increased in
the case of a subdivision or stock dividend, or proportionately decreased in the
case of @ combination. Appropriate adjustments shall also be made to the
Exercige Price as provided herein, but the aggregate purchase price payable for
the total number of Shares purchasable under the Warrani (as adjusted) shall
remain the same. Any adjustment under this Section 5(«) shall become
effective at the closs of business ou the date of the subdivision or combination
becomes effective or as of the record date of such dividend, or in the eveat that
no record date is fixed, upon meking of such dividend.

In case of (i) any reclassification, capital reorganization, or change or
conversion in the Cornmon Stock of the Company (other than as a result of a
subdivision, combination, or stock dividend provided for in Section 5(s)
above) or (ii) any dividend or distribution of Common Stock (other than as a
resuit of a subdivision, combination or stock dividend provided for in Section
5(a) above), or other securities which are at amy time directly or indirectly
convertible into or exchangeable for any other sccurities of the Company or
another issuer, cash, evidence of indebtedness of the Company or another
issuer or any rights or options to subscribe for, purchase or otherwise acquirc
any of the foregoing by way of dividend or other distribution, then, as o
condition of such reclassification, reorganization, or change, lawful provision
shall be madc, and duly executed documents evidencing the same from the
Company or its successor shall be defivered to the Wasrantholder, so that the




Warrantholder shall have the right al eny time prior to the expiration of the
Warrant to purchase, at a total price equal to that payable upon the exsrcise of
the Warcant, the kind and amount of shares of stock and other securities and
property reccivable in connection with such reclassification, reorgauization or
change by a holder of the same number of shares of Common Stock as were
purchasable by the Warrantholder immediately prior to such reclassification,
rcorganization or change. In any such case appropriate provisions shall be
made with respect to the rights and interest of the Warrantholder so that the
provisions hcreof shall theveafter be applicable with respect to any Shares or
other securities and property deliverable upon excrcise hercof, and appropriate
adjustments shall be made to the Exercise Price as provided herein; provided
further the aggregate purchase price shall rémain the same.

(¢)  Notwithstanding anything clsc contained herein to the contrary, the Warrant fo
the cxteat ot previously exercised shall terminate upon (i) the liquidation or
dissolution of the Company, (i) the closing of & sals of ail or substantially all
of the Company"s assets, or (iii) the closing of the acquisition of the Company
by another entity by mcans of a merger, consolidation or other transaction or
series of related transactions, resulting in the exchange of the outstanding
shares of the Company’s capital stock such that stockholders of the Company
priot to such transaction own, directly or indirectly, less than 50% of the
voting power of the sucviving ontity.

(d)  Promptly after any adjustment to the number or class of Shares subject to the
‘Warrant and the Excreise Price, the Company shall give written notice thereof
to the Warrantholder, setting forth in reasonable detail and cerfifying the
calculation of such adjustment. In case of any of the events described in
Section 5(c) above, the Company shall give reasonable prior written notice
thereof to the Warrantholder, which shall be at least 20 days prior to each such
event, setting forth in reasonable detail a description of any such event
including, among other things, the datc on which the event is scheduled to
occur; provided, however, if a record date is set by the Company with respect
to any such event, the Company will provide thc Warrantho!der reasonable
prior written notice of such record date, which shall be at least 20 days prior o
such recard date. Any and all notices shall be delivered in accordance with
Section 8 below.

Complisnce; Application of Securities Laws. This Agreement and the offer,

issuance and delivery of the Warrant and the Shares are subject to compliance with all-

applicablc federal and state laws, rulcs und segulations (including but not limited to
stnte and foderal securities laws and federal marpin requirements) and to such
approvals by any listing, regulatory or governmental authority as may, in the opinion
of counsel for the Company, be necessary or advisable in connection therewith.

Investment Representations. By execution of this Agreement, the Warrantholder
makes the representations set forth below to the Company and scknowledges that the
Company"s reliance on federal and state securities law exemptions from registration
and qualification is predicated, in part, on such represcatations:

(@)  NoIntent to Sell. The Warrantholder represents that it is acquiring the
Warrant and the Sharcs solcly for its own account, for investment purpascs
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only, and not with a view to or an intent to sell, or to offer for resale in
connection with any uaregistcred distribution of all or any portion of the
Warrant or the Shares within the meaning of the Securities Aot of 1933, as
amended (the “Secnrities Act™) or applicable state securities laws, except as
contemplated under Section 4(b) of this Agreement,

Accredited Investor, The Warrantholder represents that it is an “accredited
investor” as defined in Regulation D promulgated under the Securities Act.

No Rellance on Company, In cvaluating the merits and risks of an
investment in the Warrant and the Shares, the Warrantholder represents that it
has and will rely upon the advice of its own legal counscl, tax advisors, and/or
investment advisors. Accordingly, the Warrantholder bereby represcnts and
warrants that it has reviewed the legal, accounting, tax end other economic
aspects of the Warrantholder's investment with the Warrantholder's own
advisors and is not relying on the Company for any legsl, tax, accounting or
other economic considerations involved in the Warrantholder's investment in
the Company.,

Restrictions on Warrant and Shares. The Warrantholder represents that it
understands that the Warrant and the Shares are and will be characterized as
“restricted securities” under the federal securities laws since the Warrant and
the Shares are being acquired from the Company in a transaction not involving
a public offering and that under such laws and applicable regulations such
securities may be resold without registration under the Securitics Act only in
certain limited circumstances. The Warrantholder agrees not to make any
disposition of the Warrant or the Shares, except in compliance with all
applicable federal and state securities laws and unless and until; (a) thereis
then in effect a registration statement under the Securities Act covering such
proposed disposition and such disposition is made in accordance with such
registration statement; or (b) such disposition is made in accordance with
Rule 144 under the Securitics Act; or (¢) the Warrantholder notifies the
Company of the proposed disposition and furnishes the Company with a
statement of the civcumstances surrounding the proposed disposition, and, if
requested by the Company, the Warrantholder fumishes the Company with an
opinion of counscl acceptable to the Company's counsel, that such disposition
will not require registration under the Securities Act and will be in compliance
with all applicable state securities laws.

Additional Restrictions. The Warrantholder represents that it has read and
understands the restrictions and limitations imposed on the Warrant and the
Shares i this Agreement.

No Company Representations. The Warrantholder represents that at no time
was an oral representation made to it relating to the purchase of the Warrant or
the Shares and that it was not presented with or solicited by any promotional
meeting or material relating to the Warrant or the Shares.

Share Certificate Legend. The Wammantholder represents that it understands
and ncknowledges that any certificate evidencing the Shares (or evidencing
any other securities issued with respect thereto pursnant to any stock split,




stock dividend or other form of reorganization ot recapitalization) when issucd
shall bear, in addition to any other legends which roay be required by
applicable state securitics laws, the following legend:

“OWNERSHIP OF THIS CERTIFICATE AND THE SHARES
EVIDENCED BY THIS CERTIFICATE AND ANY INTEREST
THEREIN ARE SUBJECT TO RESTRICTIONS ON TRANSFER
UNDER APPLICABLE LAW AND UNDER AN AGREEMENT WITH
THE COMPANY, INCLUDING RESTRICTIONS ON SALE,
ASSIGNMENT, TRANSFER, PLEDGE OR OTHER DISPOSITION, A
COPY OF WHICH IS AVAILABLE FOR REVIEW AT THE OFFICE
OF THE SECRETARY OF THE COMPANY.”

“THE SECURITIES REPRESENTED HEREBY HAVE NOT BEEN
REGISTERED OR QUALIFIED UNDER THE SECURITIES ACT OF
1933, AS AMENDED (“ACT™), NOR HAVE THEY BEEN
REGISTERED OR QUALIFIED UNDER THE SECURITIES LAWS OF
ANY STATE. NO TRANSFER OF SUCH SECURITIES WILL BE
PERMITTED UNLESS A REGISTRATION STATEMENT UNDER
THE ACT IS IN EFFECT AS TO SUCH TRANSFER, THE TRANSFER
IS MADE IN ACCORDANCE WITH RULE 144 UNDER THE ACT, OR
IN THE OPINION OF COUNSEL TO THE CORPORATION,
REGISTRATION UNDER THE ACT 1S UNNECESSARY IN ORDER
FOR SUCH TRANSFER TO COMPLY WITH THE ACT AND WITH
APPLICABLE STATE SECURITIES LAWS.”

8. Shares Duly Authorized: Securities and Exchan e Commission 3.

(@

®)

The Company covenants and agrecs that all Shares which may be issued upon
the cxercise of rights represented by the Warrent will, when issucd and paid
for in accordance with the terms of this Agreement, be duly authorized, validly
jssued, fully paid and non-assessable shares of Common Stock. The Company
further covenants and agrees that, at all tiracs during which the Warrant may
be exercised, the Company will have authorized and reserved, for the purpose
of issue upon exercise hereof, a sufficient number of shares of authorized but
unissued Common Stock or other securities and property, when and as
required fo provide for the excrcisc of the rights represented by the Watrant.

As of the date of this Agreement, the Company has timely filed all required
periodic reports with the Securities and Exchange Commission since its legal
scparation from Adaptoc in May, 2001

9. Nofices. Any notice to be given under the terms of this Agreement shall bo in writing
and addressed to the Company at its principal executive office, to Gie attention of the
Chief Executive Officer, and to the Warrantholder at the address given beneath the
Warrantholder's signature hereto, or at such other address as cither party may
thereafler designate in writing to the other. All such notices shall be delivered
personally, by overnight delivery service, or by U.S. cestified or registered mail,
postage prepaid, return-receipt requested.

NB1:S79531 7




10.

11.

12,

13.

14.

15.

L6.

17.

18.

Further Assurances. Each of the parties hereto shall use its reasonable and diligent
best efforts to execute such further documents and other papers and perform such
further acts as may be reasonably required or desirable to carry out the provisions
hereof and the transactions contemplated herein.

Modifications, Amendments and Waivers. This Agreement méy not be amended,
modified or aliered except by a writfen instrumeat executed by both parties hereto in
the same manner in which this Agreement has been exccuted.

Entire Agreement. This Agreement is intended to embody the final, complele and
exclusive agreement among the parties with respect to the Warrant and the purchase
of the Sharcs, is intended to supersede all prior agrecments, understandings and
representations written or oral, with respect thereto, and may not be contradicted by
evidence of any such prior or contemporaneous agreement, understanding or
representation, whether writien or oral.

Governing Law and Venue, This Agreement is to be govemed by and construed in
accordance with the laws of the State of California applicable to contracts made and
to be performed wholly within such state, and without regard to the conflicts of laws
principles thereof, Bach party hercby agrees that any state or federal courts sitting in
Santa Clara County, California shall have in personam jurisdiction over it and
consents to service of process in any manner suthorized by law,

Binding Effect; Assienment. This Agrecment and the rights, covenants, conditions
and obligations of the respective partics hereto and any instrument or agrecment
execuisd pursuant hercto shall be binding upon the parties and their respective
successors, assigns and legal representatives. Except as provided for under Section
4(b) of this Agreement, neither this Agreement nor the underlying Warsant shall be
assigned by the Warrantholder without the prior written consent of the Company,
which consent may be withheld in the Company's sole and absolute discretion.

Counterparis. This Agrecment may be executed simultancously in any number of
counterparts, each of which shall be deemed an originol but all of which together shall
constitute onc and the same instrument. This Agrecment may be executed by
facsimile signatures.

Section Headings. The scction headings of this Agreement are for convenicnce of
reference only and shall not be deemed to alter or affect any provision hereof,

Representation by Counsel. Each party to this Agreement has been represeated by
counsel in connection with this Agreement and the transactions contemplated by this

Agroement. Accordingly, any rule of law, including but not limited to, Section 1654
of the Colifornia Civil Code, or any legal decision that would require interpretation of
any claimed ambiguities in this Agrecment against the party that drafted it has no
application and is expressly waived.

Survival, The representations, warranties and agrecments shall survive acceptance of
this Agreement by the Company, exeroise of the Warrant and payment of the purchase
price for the Shares by the Warrantholder and the issuance of the Shares to the
Warrantholder.
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19.  Severabllity. Every provision of this Agreement is intended to be severable, Ifany
term or provision hereof is illegal or invalid for any reason whatsoever, then such
illegality or invalidity shall not affect the validity of the remainder of the Agreement.

20.  Attorneys' Fees. In any action at law or in equity to enforce any provisions or rights
under this Agreement, the unsuccessful party to such litigatios, as determined by the
court in a final judgment, decrec or decision, shall pay the successful party all costs,
expenses and reasonable attorneys® fees, as set by the court and not by a jury, incurred
by the successful party (including, without limitation, costs, expenses and fees on any

appeal),
[Signature Page Follows]
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IN WITNESS WHEREOF, the parties bave duly executed this Agreement as of the

date first written above,

NBLYT9531.7

ROXIO, INC.,
& Delaware corporation

By: \.\j\/\/\w\ \

Name: € oI
Title; S‘n (me

WARRANTHOLDER

B)n__%ésﬁlv_’ﬁmdﬂﬂ___

Name; ; i l!

Title: ] 4 Tiest WM J
a fer Mugic amany Fnc.

Address: NaLps!Cr Meknle Comdzl:tf.

Walker, Truesdell, Rodick ¢ fesec.
450 lt’llv\ﬁ"‘b‘"‘ Al Sudde iS4
New Vork 0y 10168

St




EXHIBIT A

EXERCISE AGREEMENT

THIS EXERCISE AGREEMENT (this “Agrecment”) dated a5 of the ____ day of

N , by and between Roxio, Inc, a Delawarc corporation (the
“Company”), and (the “Purchaser”).
RECITALS

WHEREAS, the Company has granted to the Purchaser a Warrant (the “Warrant”)
to purchase 100,000 shares of common stock of the Company and in connection therewith,
the Company and the Purchaser cntered into that certain Warrant Agrecment dated as of
November , 2002 (the *“Warrant Agrecment”™) of which this Agreement is a part and
incorparated therein; and

WHEREAS, the Purchaser desires to exercise the Wamraut and purchase from the
Company and the Company wishes to issue and sell to the Purchaser shares of
its common stock, par valuc $0.001 per share (the “Common Stock™), 1o be sold at a price of
5 per sharc, in accordance with and subject to the terms and conditions set forth
in this Agrcement.

NOW, THEREFORE, in considcration of the above premiscs and the
represcntations, warranties, covenants and agreements conzined in this Agrecment, and for
other good and valuable consideration, the receipt of which is hereby ackmowledged, the
partics hereto agree as follows:

1. Purchase and Sale of Common Stock. The Company shall deliver to the Purchaser
a stock certificatc representing the shares of Common Stock against defivery to the
Company by the Purchaser of the purchase price in the sum of § (which
represents the product of the §, price per share and the number of shares
listed above, the “Purchase Price”), except if the Purchascr i8 exercising the Warrant
pursuant to Section 3(b) of the Warrant Agrcoment, in which case the Purchascr shall
so indicate by marking the space provided below.

Exercise Pursuant {o Section 3(b) of the Wartant Agreement

2. Investment Represcntatfons. The Purchaser acknowledges that the shares of
Common Stock are not being registered under the Securities Act of 1933, as amended
(the “Securities Act”), The Purchaser hereby affirms as made as of the date hereof’
the representations, covenanls and agreements made in Scction 7 of the Warrant
Aprecment.

3. Miscellaneous. This Agreement shall be governed by and construcd and cuforced in
accordance with the laws of the state of California. This Agreement and the Warrant
Agrecment togetber constitute the entirc agreement and supersede all prior
understandings and agreements, written or oral, of the purties hereto with respect to
the subject matter hereof. This Agreement may be amended by mutual agreement of
the parties. Such amendment must be in writing and signed by the Company and the
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Purchaser. The Company may, however, unilaterally waive any provision hereof in
writing to the cxtent such waiver does not adversely affect the interests of the
Purchaser hereunder, but no such waiver shall aperate es or be construed to be
subsequent waiver of (he same provision or &8 waiver of any other provision hereof.

[Signaturc Page Follows]
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IN WITNESS WHEREOF, the partics have duly exccuted this Apreement as of the

date first writien above.

NBLSP95L.?

ROXIO, INC.

By:

Name;

Title:

WARRANTHOLDER

By:

Name:

Title:

A-3
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARRE
IN RE: ) Chapter 11
NAPSTER, INC., ; Jointly Administered
a Dclaware corporation, et al., )  Case Nos. 02-11573 (PIW)
Debtors. ; Heaving Date: November 27,2002 @ 11:00 a.m.

)  Rclated Rleading

ORDER UNDER 11 US.C. §§ 105(a), 363, 365 AND 1146{c),AND FED. R. BANKR. P.
2002, 6004, 6006, AND 9014 (A) APPROVING ASSET PURCHASE AGREEMENT;; (B)
AUTHORIZING THE SALE OF SUBSTANTIALLY ALL OF DEBTORS’ ASSETS, (C)

AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY

CONTRACTS, AND (D) GRANTING OTHER RELATED RELIEF

This matter having come before the Court on the motion dated November 15,
2002 (the “Motion™),' of Hobart G. Trucsdell, in his capacity as the Chapter 11 Trustee (the
“Trustee”) for the above-captioned debtors (tbe “Debtors™) for, inter alia, entry of an oxder
under 11 U.S.C. §§ 105(a), 363, 365, and 1146(c) and Fcd. R. Bankr. P, 2002, 6004, 6006, and
9014 (the “Sale Order”) authorizing (i) the Trustec's sale (the “Sale™) of substantially all of the
Debtors’ assets (the "“Assets'), free and clear of any mortgage, lien, pledge, charge, cascment,
option, right of first refusal, right of first offer, right of first use or occupancy, indenture, deed of
trust, right of way, {enancy, restriction on the use of real property, restriction upon voting or
transfer, encroachment, license to a third party, lease 10 a third pérty, security agreement,
security intevest, encumbrance or other adverse claim, restriction or limitation of any kind in
respect of such property or assct or itregularities in fitle thereto (collectively, “Interests™),

except for the Assumed Liabilities and Permitted Liens (collectively, the “Surviving

Obligations™), pursuant to and as described in the Asset Purchase Agreement, dated as of

! Unless otherwise defined, capitalized terms used hexein shall have the meaning ascribed
fo them in the Motion or the Asset Purchase Agreement, as the case may be.
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November 15, 2002 (the “Asset Purchase Apreement”), between the Debtors and Roxio, Inc.,
as buyer (the “Buyer”), and the assumption by the Buyer of certain liabilities of the Debtors (the
“Assumed Liabilities™), pursuant to and as described in the Asset Purchase Agreement, and

(i) the Deblors' assumption and assignment to the Buyer of certain oxecutory contracts (the
“Assumed Contracts”), pursuant to and as described in the Asset Purchasc Agrecment, frec and
clear of all Interests except the Surviving Obligations; and the Court having entcred an order on
November 15, 2002 (the “Procedures Order™) (i) authorizing the Trustee to proceed with a sale
(the “Safe™) of the as;cc!s of the Debtors, (i) establishing procedures (the “Procedures™) to be
employed in connection with the Sale including approval of a break-up fee, (iii) approving form
and notice of the Sale, (iv) sciting dates for a sale hearing and deadlines for the filing of
objections to the Sale and objections to the assumption and assignment of executory contracts
and unexpired leases and to cure payments proposed to be paid in connection with the Sale, and
(v) granting rclated relief; and a hearing on the Motion having been held on November 27, 2002
(the “Sule Hearing™) at which time intcrested parties were offered an opportunity to be heard
with respect 1o the Motion; and the Court having reviewed and considered (i) the Motion,

(ii) objections thereto, if any, (iii) the arguments of counsel made, and the evidence proffered or
adduced, at the Sale Hearing; and it appearing that the relief vequested in the Motion is in the
best imerests of the Dcbtors, their estates and creditors and other parties in interest; and upon the
rocord of the Sale Hearing and these cases; and after due deliberation thereon; and good cause

appearing therefor, it is hereby
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FOUND AND DETERMINED THAT:

A. The court has jurisdiction over this Motion pursuant to 28 US.C. §§ 157 and
1334, and this maticr is a core procecding pursuant to 28 US.C. § 157(b)(2)(A). Venue of these
cases and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.

B.  The statutory predicates for the relief sought in the Motion are sections 105(a),
363(b), (), (k). (m), and (n), 365, and 1146(c) of the United States Bankrupicy Code, 11 U.S.C.
§§ 101-1330, as amended (the “Bankruptey Code™ and Fed. R. Bankr. P. 2002, 6004, 6006,
9014 and 9019.

C. Proper timely, adequate and sufficient notice of the Motion, the Sale Hearing, the
Sale, and the assumption and assignment of the Assumed Contracts has been provided in
accordance with 11 U.S.C. §§ 102(1), 363 and 365 and Fed. R. Banks. P. 2002, 6004, 9014 and
9019 and in compliance with the Proccdures Order, and such notice was good and sufficient, and
appropriate under the particular circumstances, and no other or finther notice of the Motion, the
Sale Hearing, the Sale or the assumption and assignment of the Assumed Contracts is or shall be
required.

D. As demonstrated by (i) the testimony and other evidence proffered or adduced at
the Sale Hearing and (ii) the representations of counsel made on the record at the Sale Hearing,
the Debtors have complied with the Procedures Onder.

E. The Trustee on behalf of the Debtors and each Debtor (i) have full corporate
power and authority to cxecute the Assct Purchase Agreement and all other documents

contcmplated thereby and the consummation of the teansactions contemplated by the Asset

2 Findings of fct shall be construcd as conclusions of law and conclusions of Taw shall be
construed as findings of fact when appropriate. See Ped. R. Bankr. P. 7052.
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Purchase Agreement by the Trustee and the Debtors have been duly and validly authorized by all
necessary corporate action of each of the Debtors, (ii) have all of the corporate power and
authority necessary (o consummate the transactions contemplated by the Asset Purchase
Agreement and (iii) have taken all corporate action necessary 1o authorize and approve the Assct
Purchase Agreement and the consummation by the Trustee and such Debtors of the transactions
contcmplated thereby; and no consents or approvals, other than those expressly provided for in
the Asset Purchase Agreement, are required for the Trustee or the Debtors to consummate such
transaclions.

F. Approval of the Asset Purchase Agreement and consummation of the transactions
contemplated by the Asset Purchase Agreement at this ime arc in the best interests of the
Debtors, their creditors, their estates, and other parties in intorest.

G. The Debtors have demonstrated both (i) good, sufficient, and sound business
purposc and justification and (if) compelling circumstances for the Salc pursuant to 11 U.S.C,

§ 363(b) prior to, and outside of, a plan of reorganization.

H. A reasonable opportunity fo object or be heard with respect to the Motion and the
relief requested therein has been afforded to all interested persons and culitics, including: (i) the
Office of the United States Trustee, (ii) counsel for Buyer, (iii) counsel for the Debtors, (iv)
counsel for the Committee, (v) counsel to Bertelsmann AG; (vi) all entitics who have filed and
served requests for notices in these cascs, (vii) all other partics-in-interest, {viii) all appropriate
state and local taxing authorities which may be affected by the proposed sale, (ix) all entities that
havc previously submitted written bids to acquire the Debtors’ assets, and (x) all non-Debtor

parties to Assumed Contracts.
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L The Asset Purchase Agreement was negotiated, proposed and entered into by the
partics without collusion, in good faith, and from atm’s-length bargaining positions. The Buyer
is a good faith purchaser under 11 U.S.C. § 363(m) and, as such, is entitled to all of the
protections afforded thereby. The Buyer will be acting in good faith within the meaning of 11
U.S.C. § 363(m) in closing the transactions contemplated by the Asset Purchase Agreement at all
times afier the entry of this Sale Order. Neither the Trustee nor the Buyer have engaged in any
conduct that would cause or permit the Asset Purchase Agreement ¢o be avoided under 11 U.8.C.
§ 363(n).

J. The consideration pravided by the Buyer for the Assets pursuant to the Asset
Purchase Agreement (i) is fair and reasonable, (ii) is the highest and best offer for the Assets,
(i) will provide a greater recovery for the Debtors” creditors than would be provided by any
other practical available alternative, and (iv) constitutes reasonably equivalent value and fair
consideration under the Bankruptey Code and under the laws of the United States, any state,
teritory, possession, or the District of Columbia.

K. The Sale must be approved and consummated promptly in order to preserve the
value of the Assets.

L. The transfer of the Assets to the Buyer will be a legal, valid, and effective transfer
of the Assets, and will vest the Buyer with all right, title, and interest of the Debtors to the Assets
free and clear of all Interests, including any Interests (A) that purport to give to any party a right
or option to effect any forfeiture, modification, right of first refusal, or termination of the
Debtors’ or the Buyer's interest in the Asscts, or any similar rights, or (B) rclating to taxcs or any

other liabilities arising under or out of, in conncction with, or in any way relating to, the Assets,
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the Debtors or their operations or activitics prior to the Closing Date, other than the Surviving
Obligations.

M.  The Buyer would not have entered into the Asset Purchase Agreement and would
not consummale the transactions contcmplated thereby, thus adversely affecting the Deblors,
their estates, and their creditors, if the sale of the Assets to the Buyer and the assignment of the
Assumed Contracts and Assumed Liabilitics to the Buyer were not free and clear of all Interests
of any kind or nature whatsoever (other than the Surviving Obligations), or if the Buycr would,
or in the future could, be liable for any of the Interests, including, without limitation, the
BExcluded Liabilities.

N. The Trustee may sell the Assets free and clear of all Interests of any kind or
nature whatsocver because, in cach case, onc or more of the standards set forthin 11 US.C.

§ 363(f)1)-(5) has been satisfied. Thase (i) holders of Interests and (ii) non-Debtor parties to
Assumed Contracts who did not object, or who withdrew their objections, to the Sale or the
Motion are deemed to have conscnted pursuant to 11 US.C. § 363(f){2). Those holders of
Interests are adequately protected by having their Interests, if any, attach to the cash proceeds of
the Sale ultimately stiributable to the property agaiost or in which they claim an [nterest.

0. The (i) transfer of the Assets to the Buyer and (if) assumption and assigament to
the Buyer of the Assumed Contracts and Assumed Lisbilities will not subject the Buyer to any
liability whatsoever with respect to the Assets, the Debtors or their operations or activities prior
to the Closing Date or by rcason of such transfer under the laws of the United States, any state,
territory, or possession thereof, or the District of Columbia, based, in whole or in part, directly or
indirectly, on any theory of Jaw or equity, including, without limitation, any theory of successor

or transferec liability.
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P. The sale of the Assets to the Buyer is a prerequisite to the Trustee’s ability to
confirm a plan or plans under }1 US.C. § 1129 and to consummate such plan ot plans. The Sale
is a sale in contemplation of a plan and, accordingly, 2 transfer pursuant to 11 U.S.C. § 1146(c),
which shall not be taxed under any law imposing a starnp tax or similar tax.

Q.  The Trustee demonstrated that it is an exercise of his sound business judgment to
assume and assign the Assumed Contracts to the Buyer in connection with the consummation of
the Sale, and the assumption and assignment of the Assumed Contracts is in tho best interests of
the Debtors, their estates, and their creditors. The Assumed Contracts being assigned to, and the
liabilities being assumed by, the Buyer arc an integral part of the Assets being purchased by the
Buyer and, accordingly, such assumption and assignmeat of Assumed Contracts and liabilities
are reasonable, enhance the value of the Debtors® estates, and do not constitute unfair
discrimination.

R.  The Trustee will cause the Debtors to have (i) cured, or provided adequate
assurance of cure, of any default existing prior to the date hercof under any of the Assumed
Contracts, within the meaning of 11 US.C. § 3650)1)A), and (ii) compensated, or provided
adequale assurance of compensation, to any party for any actual pecuniary loss to such party
resulting from a default prior to the date hereof under any of the Assumed Contraots, within the
meaning of 11 US.C. § 365(bX1)(B), and to the extent applicable adequate assurance of future

performance of and under the Assumed Contracts within the meaning of 11 US.C.

§ 365()(INC) has been provided.
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NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED
THAT:

General Provisions

1 The Motion is granted, as further described herein.

2. All objections to the Motion or the relief requested therein that have not been
withdrawn, waived, or setticd, and all reservations of rights included thercin, are hereby
overruled on the merits.

val of the Asset Purchase men

3. The Assct Purchase Agreerment, and all of the terms and conditions thereof, is
hereby approved.

4, Pursuant to 11 US.C. § 363(b), the Trustee on behalfof the Debtors and the
Debtors are authorized and directed to consummate the Sale, pursuant to and in accordance with
the terms and conditions of the Asset Purchase Agrecment.

5. The Trustes is authorized and directed to execute and deliver, and empowered to
perform under, consurnmate and implement, the Asset Purchase Agreement, together with all
additional instruments and documents that may be reasonably necessary or desirable to
implement the Asset Purchase Agreement, and to take all further actions as may be requested by
the Buyer for the purpose of assigning, transferring, granting, conveying and conferriug to the
Buyer or reducing to possession, the Assets, or as may be necessary or appropriate to the
performance of the abligations as contemplated by the Asset Purchasc Agreement.

Transfer of Assels
6. Pursuant to 11 U.S.C. §§ 105(a) and 363(f), the Assets shall bo transferred to the

Buyer, and upon consummation of the Asset Purchese Agreement (the “Closing”) shall be, free
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and clear of all Interests of any kind or nature whatsoever, including without limitation any
allcged Interest of any kind or nature whatsocver asserted by John W, Fenning, other than the
Surviving Obligations, with all such Infcrests of any kind or nature whatgocver to attach to the
net proceeds of the Sele in the order of their priority, with the same validity, force and effect
which they now have as against the Asscts, subject to any claims and defenscs the Debtors may
possess with respect thereto,

7. Except as otherwise specifically provided by the Assct Purchase Aprecment oF
this Sale Order, all persons and cntitics, including, but not limited to, all debt security holders,
cquity security holders, govermnmental, tax, and regulatory authorities, lenders, trade and other
creditors, holding Interests of any kind or nature whatsoever against or in the Debtors or the
Assets (whether legal or equiteble, secured or unsecured, matured or unmatured, contingent or
non-conlingent, senior or subordinated), arising under or out of, in connection with, or in any
way relating to, the Asscts, the Debtors or their operations or activitics prior to the dote of the
Closing (the “Closing Date™), o the transfer of the Assets to the Buyer, hereby are forever
barred, estopped, and permanently enjoined from asserting against the Buyer, ils successors of
assigns, its property, or the Assets, such persons’ or entitics’ Interests.

8. The transfer of the Assets to the Buyer pursuant to the Asset Purchase Agreement
constitutes a legal, valid, and effective transfer of the Assets, and ghall vest the Buyer with all
right, title, and interest of the Debtors in and to the Assets free and clear of all Interests of any
kind or nture whatsoever, other than the Surviving Obligations, provided that, notwithstanding
the foregoing, to the extent any of the Assets include CD-rom and M3 files that contain or
include copyrighted materiel or content or include other copyrighted material or content subject

10 use restrictions, Buyer shall take possession of and store such Assets but shall not use such
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copyrighted material or content subject to use restrictions without the consent of the applicable
parties.

Assumption and Assignment to the Buyer
of Assumed Contracts and Assumed Liabilities

9. Pursuant to 11 US.C. §§ 105(a) and 365, and subject to and conditioned upon the
Closing of the Sale, the Debtors' assumption and assignment to the Buyer, and the Buyer's
assumption on the terms set forth in the Asset Purchase Agreement, of the Assumed Contracts
and Assumed Liabilities is hereby approved, and the requirements of 11 US.C, § 365(b)(1) with
respect thereto are hereby decmed satisfied.

10.  The Trustee is hereby authorized and directed in accordance with 11 U.S.C.

§§ 105(a) and 365 to (a) assume and assign to the Buyer, effective upon the Closing of the Sale,
{he Assumed Contracts and Assumed Liabilities frec and clear of all Intezcsts of any kind or
nature whatsoever, other than the Surviving Obligations, and (b) execute and deliver to the Buyer
such documeats or other instruments as may be necessary to assign and transfer the Assumed
Contracts and Assumed Liabilitics to the Buyer.

11.  ‘The Assumed Contracts and Assumed Liabilities shall be transferred to, and
remain in full force and effect for the benefit of, the Buyer in accordance with their respeclive
terms, notwithstanding any provision in any such Assumed Contract or Assumed Liability
(including those of the type described in sections 365(b)2) and (0 of the Bankruptcy Codc) that
prohibits, regtricts, or conditions such assignment or transfer and, pursuant to 11 U.S.C. § 365(k),
the Debtors shall be relieved from any fusther lability with respect to the Assumed Contracts
and Assumed Liabilities after such assignment to and assumption by the Buyer,

12.  All defaults or other obligations of the Debtors under the Assumed Contracts and

Assumed Liabilities arising or accruing prior to the date of this Sale Onder (without giving effect
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to any acceleration clauses or any default provisions of the kind specified in section 365(b)(2) of
the Bankruptcy Code) shall be cured as set forth in the Asset Purchase Agrecment at the Closing
of the Sale or as soon thereafter as practicable, and the Buyer shall have no liability or ebligation
arising or accruing prior to the date of the Closing of the Sale, except as otherwise expressly
provided in the Asset Purchasc Agreement.

13.  Each non-Debtor party to an Assumed Contract or Assumed Liability hereby is
forever barred, estopped, and permanently enjoined from asserting against the Debtors or the
Buyer, or the property of cither of them, any default existing os of the date of the Sale Hearing;
o, against the Buyer, any counterclaim, defense, setoff or any other claim asserted or assertable
against the Debtors.

14.  The failurc of the Debtors or the Buyer to eaforce at any time one or more terms
or conditions of any Assumed Contract shall not be a waiver of such terms or conditions, or of
the Debtors® and Buyer's rights to enforce every term and condition of the Assumed Contracts.

Additional Provisions

15.  The consideration provided by the Buyer for the Assels under the Assct Purchase
Agreement shall be deemed to constitute reasonably cquivalent value and fair consideration
under the Bankruptcy Code and under the laws of the United States, any state, territory,
possession, or the District of Columbia.

16.  The consideration provided by the Buyer for the Assels under the Assct Purchase

Agreement is fair and reasonable and may not be avoided under section 363(n) of the

Bankruptcy Code.
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17.  Onthe Closing Date of the Salc, cach of the Debtars’ creditors is authorized and
directed to cxecute such documents and take all other actions as may be necessary to release its
Interests in the Assets, if any, as such Interests may have been recorded or may otherwisc exist,

18.  This Salc Order (a) shall be effective as a determination that, on the Closing Date,
all Interests of any kind or nature whatsocver oxisting as to the Debtors or the Assets prior to the
Closing (other than the Surviving Obligations) have been unconditionally released, discharged
and terminated, and that the conveyances described herein have been effected, and (b) shall be
binding upon and shall govern the acts of all entities, including, without limitation, all filing
agents, filing officers, title agents, title companies, recorders of morigages, recorders of deeds,
registrars of deeds, administrative agencies, govemmcotal departments, secretanies of state,
fcderal, state, and Jocal officials, registrars of internct domain names and all other persons and
cntitics who may be required by operation of law, the duties of their office, or contract, to accepl,
file, register or otherwise record or release any documents or instruments, or who may be
required to report or insure any title or state of title in or to any of the Assets,

19.  Each and every federal, statc, and local governmental agency or department,
registrar of internet domain names &nd any other person or entity is hereby directed to accept any
and all documents and instruments necessary and appropriate to consummate the transactions
contemplated by the Asset Purchase Agreement.

20.  Ifany person or entity that has filed financing statements, mortgages, mechanic’s
Tiens, lis pendens, or other documents or agreements evidencing Interests in the Debtors or the
Assets shall not have delivered to the Trustee prior to the Closing Date, in proper form for filing
and executed by the appropriale parties, termination statements, instruments of satisfaction,

releases of all Interests which the person or entity has with respect to the Debtors or the Assets or
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otherwise, then (a) the Trustee is hercby authorized and dirccted to execute and file such
statements, instroments, releases and other documents on behalf of the person or entity with
respect to the Assets and (b) the Buyer is hereby authorized to file, register, or otherwise record a
certified copy of this Sale Order, which, once filed, registered, or otherwise recorded, shall
constitute conclusive evidence of the release of all Interests in the Assets of any kind or nature
whatsoever.

21.  The Debtors are hercby authorized and directed to change their corporate names
in accordance with the tecms set forth in the Asset Purchase Agreement. The Clerk of this Court
is hereby directed to modify the official case caption to reflect such name changes in the
Debtors’ jointly administered cases, and the modificd official casc caption shall be deemed to
comply with the requircments of section 342 of the Bankruptcy Code and Federal Rules of
Bankruptcy Procedure 1007 and 2002.

22.  All entities who are gmu’nly, or on the Closing Date may be, in possession of
some or all of the Assets are hereby directed to surrender possession of the Assels to the Buyer
on the Closing Date.

23.  The Buyer shall have no liability or responsibility for any {iability or other
obligation of the Debtors arising under or related to the Assets or otherwise other than for the
Surviving Obligations. Without limiting the generality of the forcgoing, and except as otherwise
specifically provided herein and in the Asset Purchase Agrecment, the Buyer shall not be liable
for any claim against the Debtors or any of their predecessors or afBliates, and the Buyer shall
have no successor or transferce liabilities of any kind or character whether known or unknown as
of the Closing Date, now existing or hereafter arising, whether fixed or contingent, with rcspect

to the Debtors or any obligations of the Debtors arising prior to the Closing Date, including, but
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not liraited to, liabilities on account of any laxes arising, accruing, or payable under, out of, in
cormection with, or in any way rclating to the Assets, the Debtors or their operations or activities
prior to the Closing Date.

24.  Under no circumstauces shall the Buyer be dcomed a successor of or to the
Debtors for any Interest against or in the Debtors or the Assets of any kind or nature whatsocver
cxcept pursuant to the Surviving Obligations. The sale, transfer, assignment and delivery of the
Assets shall not be subject to any Interests, and Interests of any kind or nature whatsocver (other
than the Surviving Obligations) shall remain with, and continue to be obligations of, the Debtors.
All persons holding Interests against or in the Debtors or the Assets of any kind or nature
whatsocver shall be, and hereby are, forever barred, estopped, and permanently enjoined from
asscrting, prosecuting, or otherwise pursuing such Interests of eny kind or nature whatsoever
against the Buyer, its property, its successors and assigns, or the Assets with respect to any
Interest of any kind or nature whatsoever such person or entity had, has, or may have against or
in the Debtors, their cstates, officers, directors, gharcholders, or the Assets. Following the
Closing Date, no holder of an Interest in the Debtors shall interfece with the Buyer's title to or
use and enjoyment of the Assets based on or related to such Interest, or any actions that the
Deblors may take in their Chapter 11 cascs.

25.  Subject to and except as otherwise provided in the Procedures Order, any amounts
that become payable 1o the Buyer by the Deblors pursuant to the Asset Purchase Agreement or
any of the documents delivered by the Debtors pursuant fo or in connection with the Assct
Purchase Agreement shall (a) constitute allowed superpriority administrative expense claims
against the Debtors® estates with priority over any and all administrative expenses of the kind

specified in Bankruptey Code Sections 503(b) and 507(b) and (b) be paid by the Debtors in the
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time and manner as provided in the Asset Purchase Agreement, without further order of this
Court.

26.  This Court retains jurisdiction to enforce and implcment the terms and provisions
of the Asset Purchase Agreement, all amendments thereto, any waivers and consents thereunder,
and of each of the agreements executed in connection therewith in all respects, including, but not
limited to, retaining jurisdiction to (a) compel delivery of the Assets to the Buyer, (b) resolve any
disputes arising under or related to the Asset Purchasc Agreement, excepl as otherwisc provided
therein, (c) interpret, implement, and cnforce the provisions of this Sale Order, and (d) protect
the Buyer against (i) any of the Excluded Liabilities or (if) any Interests in the Debtors or the
Assets, of any kind or nature whatsoever, attaching to the proceeds of the Sale.

27.  Nothing contained in any plan of reorganization or liquidation confirmed in these
cascs or any order of this Court confirming such plan shall conflict with or derogate from the
provisions of the Asset Purchase Agreement or the terms of this Sale Order.

28.  The transfer of the Assets to Buyer and the assumption and assignment to Buyer
of the Assumed Contracts and Assumed Liabilitics pursuant to the Sale shall not subject the
Buyer to any liability (other than the Surviving Obligations) with respect to the Assels, the
Debtors or their operations or activities prior fo the Closing Date or by reason of such transfer
under the laws of the United States, any state, territory, or possession thereof, or the District of
Columbia, based, in whole or in part, directly or indirectly, on any theory of law or equity,
including, without limitation, any theory of successor or transferec liability.

29.  The transactions contemplated by the Asset Purchase Agreement are undertaken
by the Buyer in good faith, as that term is used in section 363(m) of the Bankruptey Code, and

accordingly, the reversal or modification on appeal of the authorization provided heroin to
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consummale the Sale shall not affect the validity of the Sale to the Buyer, unicss such
authorization is duly stayed pending such appeal. In the absence of a stay pending appeal, if the
Buyer clects to close under the Asset Purchase Agreement at any time after entry of this Sale
Order, then, with respect to the Sale, and the assumption and assignment of the Assumed
Contracts approved and authorized herein, the Buyer is a purchascr in good faith of the Assets,
and is entitled to all of the protections afforded by section 363(m) of the Bankruptcy Code if this
Salc Order or any authorization contained herein is reversed or modified on appeal.

30.  The terms and provisions of the Asset Purchase Agreement and this Sale Order
shall be binding in alf respects upon, and shall inure to the benefit of, the Debtors, their estates,
and their creditors, the Buyer, and their respective affiliates, successors and assigns, and any
affected third parties including, but not limited to, all persons asserting Interests in (he Assels to
be sold to the Buyer pursuant to the Asset Purchase Agreement (including any claims with
respect to the Excluded Liabilities), nolwithstanding any subsequent appointment of any
trustee(s) under any chapter of the Bankrupley Code, as to which trustee(s) such terras and
provisions likewise shall be binding.

31.  The failurc specifically 1o include any particular provisions of the Asset Purchase
Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it
being the intent of the Court that the Asset Purchase Agreement be authorized and approved in
its entirety.

32,  The Assct Purchase Agreement and any relaled agreements, documents or other
instruments may be modified, amended or supplemented by the parties thercto, in a writing

signed by both parties, and in accordance with the terms thereof, without further order of the
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Court, provided that any such modification, amendment or supplement docs not have a roaterial
adverse effect on the Debtors® estates.

33.  The transfer of the Assots pursuant to the Sale is a transfer pursuant to section
1146(c) of the Bankruptcy Code, and accordingly shall not be taxed under any law imposing a
starmp tax or a sale, transfer, or any other similar tax.

34.  This Sale Order shall be effective and enforceable immediately upon entry. The
stay otherwise imposed by Fed. R. Bankr. P. 6004(p) and 6006(d) is waived. Time is of the
essence in closing the transaction and the Debtors and the Buyer intead to close the Sale as soon
as possible. Therefore, any party objecting to this Sale Order must exercise due diligence in
filing an appcal and pursuing a stay or risk their appeal being forcolosed as moot.

35.  The provisions of this Salc Order are nonseverable and mutuelly dependent.

Dated:  Wilmiogton, Delaware

, 2002

\ UNITED STATES BANKRUFPTCY JUDGE
18304 )
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Sale Procedures Order




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: )} Chapter [
)
NAPSTER, INC.. ) Jointly Administered
a Delaware corporation, et al, )  Code Noa, 02-11573 (PJW)

Debtors.
) Related Pleading: Dkt #372

ORDER (A) AUTHORIZING THE TRUSTEE TO FROCEED WITH A SALE OF
THE DEBTORS' ASSETS, (B) ESTABLISHING PROCEDURES TO BE
EMFLOYED IN CONNECTION WITH THE SALE INCLUDING APPROVAL
OF A BREAK-UP FER, (C) APPROVING FORM AND MANNER OF NOTICE
QF MOTTON APPROVING SALE, (D) SETTING SALE HEARING AND

OBJECTION DEADLINES, AND (E) GRANTING RELATED RELIEF

Upon consideration of Motion (the “Motion") of the Chapter L1 Trustee for an
QOrder (a) authorizing the Trustee to proceed with a sale (the “Sale™) af aasels of the
Debtors, (b) establishing procedurcs to be cmployed in conncction with the Sale
including approval of a break-up feo (the “Broak-Up Fee™), (c) approving form and notice
of the Motion approving the Salc (the “Sale Motion™), (d) sctting dates for a salc hearing
(the “Sale Hearing™) and deadlines for the filing of objections (the “Objection Deadline™)
to the Sale and ohjections to cure payments proposed to be paid in ponocction with the
assignment and axgumplion of exccutory contracts and unexpired leascs as part of the
Sale, and (e) granting related relief';

The Court having held & hearing on the Motion; and dve and adequate noticc of
the Motion having been provided; and it appearing that the relicf requaested in the Motion
is in the best intcrests of the Debtors, their estates and creditors and other parties ip

interest; and good canss sppearing therefore; it is hereby:

! Capitatized tenms used herein and not defined herein have the meanings ascribed to such torms in the
Motion.




FOUND AND DETERMINED THAT:?

A.  The Deblors and the Trustee have articulated good and sufficient reasons
for approving {i) the manner of natice of the Motion, the hearing to approve the Salc and
the ussumpﬁt;n and ussignment of the Assumed Contracts, (li) the form of notice of the
Salc Motion and the Sale Hearing, (iii) the form of notice of the sssumptian and
assignment of the Assumed Contracts o be filed with the Court and served on parties to
cach Assumed Contraet and (iv) tho procedures set forth herein.

B.  Subject to the findings und conditiots st forth below in Paragraph 7, the
Dehtors’ payment of the Break-Up Fee is (a) an actual and nccessary cost and expense of
preserving the Deblors’ estates, within the meaning of Bankrupicy Code Scction 503(b),
(b) of substantial benefit to the Debtors’ estates, (¢) reasonable and appropriate, including
in considcration of the New Financing and (he cfforts that have been and will be
expendcd by the Prospective Buyer, (d) necessary (o ensure that the Prospective Buyer
will continue its proposed acquisition of the Purchased Assets and () only payable to the
Prospective Buyer in (bt cvent that the Debtors sell any or all of the Purchased Assets to
another party. The Break-Up Feo is a matcrial inducement for, and conditions of, the
Prospective Buyer’s entry into the Asset Purchasc Agreement. The Prospective Buyer is
unwilling to commit (o hold open its offer to purchase the Purchased Asscts undor the
tcrms of the Asset Purchase Agreement unless it is assured payment of the Break-Up Fea.
Thus, assurance to the Prospective Buyer of the Break-Up Fee will promote competitive
bidding, Further, the Praspective Buyer has provided a bensfit 1o the Debtors® estates by

2 Findings of Met shail be construcd ax conclusions of Law and conckisions of taw shall be coasaued as
findingy of fact when sppropriate, See Fed. R. Banky, P, 7052.




increasing the likelihood that the price for whick the Purchased Asscts arc sold will
rellect their true worth.
C.  The procedures set forth herein arc reasonable and appropriate and
represent the i'ycst method for maximizing the return for the Purchased Assete.
IT IS HEREBY ORDERED THAT:
1. The Motion is granted as sct forth hercin.
2. Provided that, on or beforc November 15, 2002, the Trusteo has (A) filed
(i) « motion to approve ihc Sale to the Prospective Buyer, including disclosure of the
Prospestive Buyer's ideatity, and including sssumption agd essignment of certain
executory conracts; (ii) & copy of the asset purchase agreoment cxecuted by the partics
(the “Assct Purchase Agroement™); and (iii) a designation of the contracts to be assigucd
1o the Prospective Buyer with proposed curc psyments; and (B) served and published
notice of the Salc and served the Assumption Notices including proposed cure amounts o
the non-debtot pacties to the Assumed Contracts, the following procedures, hearing dates
wnd objection deadlines (collectively, the “Procedures™) are herehy approved:

November 22, 2002 Deadline for any person or entity making a
competing bid to acquire the assets of the
Decbiors (a “Competing Bidder™) 10 deliver
to the Trustes and the Committee (A) & copy
of the Atset Purchase Agreement revised to
show the competing bidder as tha Buyer and
a cash purchass price that cxceeds the
aggregate of (i) tho cash portion of the
purchase pricc under the Asset Purchase
Agrecment (cutrontly $S2 million)’, plus

3 “fhe cash portian of the purchase price undey the Asset Purchase Agreement inchudes advasces made by
an alliliatc of the Prospective Bulyer undes the New Finsacing (as defiocd ia the Motion). The amount of
sdvances to the Debtors® andes the New Fiamciog is cusrently $200,000. However, e Now Financing
provides that uader certatn ircumetances, the Debtots wmy requesi additional sdvances of up to $50.000 in
which cass the amoust of the sdvances included in the porchaso price wauld be a total aggregatc smaunt
betweea $200,000 and $250,000. Ta the event that the Mrospective Buyer {s tha succaciful bidder, the




(i) the smount of the Bresk-up Fct
(3200,000) and by an emount not less than
$150,000 and not subject to any contingency
for due diligence or otherwise and no mors
burdensome 1o the Dcblors in any manner
than the Asset Purchase Agreement (as so
revised, the “Competing Asset Purchase
Agrcement™); (B) evidence satisfactory to
the Trustee and the Comumiticc of the
Compcting Bidder's financial sbility w
close a transuction under the Competing
Asset Purchase Agresment without delay;
(C) a cashier”s check in an amount cqual to
no lcss than ten percent (10%) of the cash
portion of the purchass pricc in the
Compcting Asscl Purchass Agrecutcnt (the
=Deposit™*; and (D) a written agreement of
the Competing Bidder to keop its final and
highest bid open pending » closing of a sale
to an enity other than the Competing
Bidder,

November 25, 2002 Deadline for filing and serving objoctions
(the “Objection Deadline™) 1o (A) the Sals
Motion, (B) the assumplion and assignment
of the Assumed Conwects as past of the Sals
and (¢) objections to the proposed cure
payments under such Assumed Contracts.

Noverber 27, 2002 Hearing to 2pprove the Sale.

3. If umother Competing Bidder or the Prospective Buyer clects to submit a
subsequent competing hid aficr an Initial Competiog Bid has been accepted (o
“Subsequant Competing Bid™), such Subsequent Competing Bid must be in an amount
that exceeds the cash portion of the [nitial Competing Bid by not less than $100,000. Any

amonnt of the wivances undor the New Fimncing woild be epplled to the parchase price under the Assat
Purchase Agreemott. la (i cvent the Prospective Buyer is not the successful bidder (ot the Purchased
Assets, it shall ba extitled to repayment of the New Financing in sccordance with the jerms and conditons
of the New Financing Order entered November 1, 2002

' The Deponit will be either (1) erudited bownrd the purchase price if o sale is complcted with the
Compcting Biddor making such Deposiz, (b) fotfeited by such Competing Bidder if & eale o euch
Cuoropeting Bidder i not completed foe ressums primatily attributable to the Competieg Bldder, or
{c) retzued 10 such Competing Bidder il w satc is conplsted with ancther Competing Diddec or
the Prospective Buyer.




further bid afler a Subsequent Competing Bid must provide for aggregate cash
cansidcration ip an amount not less than $100,000 morc than the amount of the last bid
(hat was accepted by the Trustee.

4, . The filure of any objecting person or entity lo timely file its objection by
tha Objection Deadline shail be a bar to the assention, at the Sale Hearing or thereafier, of
any objection to the Mation, the Sale Motion, the Sale, or thie Deblars® consummation and
performance of the Asset Purchase Agreement, if authorized by the Court.

s, On or before November 15, 2002, the Debtors shall file with the Court and
gerve on all creditors and non-debtor Parties to Assumed Contracts the Notice of (A) Sale
Hearing, (B) Potential Assumption and Assignment of Certain Agrecments, and (C)
Procedures for Submission of Compsting Bids (the “Notics”), in the form atteched as
Exhibit A. Any party to an Assumed Contract that sceks 1o agsert a glajm for a Cure
Amount in connection with the Debtots” proposcd assumplion and assignment thereof, or
who etherwiss objects to such assumption and sesignment wmust dmely file end serve its
objection by the Objection Deadline including eppropriate documentation in support
thercof, indicating (a) any allcged cure amount with respect (o the Assumed Contract(s) to
which It is a paty and (b) any objection w tho Dabtors® proposed assumption and
assignment thereof. For cach Assumed Contract for which no cure amount i alleged 10 be
duc and owing and for whick no objection to assumption and assignment thereof is filed
and received by the Objection Deadline, thero shall be deemed to be no deflwit or
srrearayes existing that noed be cured 03 a condition to the Deblors' assumption and
assignment of such Assumed Contract, aud the Debtors shall be anthorized 1o sysume and

#ssign such Assurned Contract (0 the Prospective Buyer or successful Competing Bidder




(such assignee, the “Buyer™), and the non-Deblor party to the Assumed Contract shall be
fordver harred from asserting any other claims aainst the Deblors, the Buyer, or the
proporty of elibier of them, as to such Assumed Contract.  For each Assumed Contract for
which a cuce -nmount is alleged 10 be due and owing and for which wo objection to
assumplion and assignment thereof s filed and reccived by the Objection Derdtine, the
Assumed Contract may be assumed and assigned to the Buyer on the closing dste of the
Sale and the cure amount sot forth in notics of the assumption and assignment of the
Assumed Contract shall be coatrolling, notwithstanding snything to the contrary in any
Assumed Contract or zny othor docoment, and the non-Debtor party to tha Assumed
Contract shall be forever bamed from asserting any other cloims against the Debtors, the
Buyer, or the propenty of either of them, es 10 such Assumcd Contracl,

6. The Teustes shall have (he dght under these Procedurcs to reject any
Compcting Bidder's offer which, in his judgment, is inadcquate or insufficient or which is
contrary to the beat inmrests of the Dehtors’ estates.

7. Payment of (he Break-up Fes to the Prospective Buyer is hercby
provisionally approved in the amount of up to $200,000, for the rwasons sct forth in the
Motion, subject to the Court Gunding st the Salc Hearing that the Prospective Buyer
satisfics the standards of 8 good faith purchascr within the meaning of 11 U.S.C. §363(m).

8. The Trostee shall transmit copics of this Order, the Sale Motion, and the
Asset Purchase Agreement, on or before November 15, 2002 to: (i) the Office of the
United States Trustee, (1i) counsel for Napeo, (iii) counsel for the Dobtors, (iv) counsel for

the Commitice, (v) counssl to the Prospective Buyes; (vi) counsel to Bertelsmann; (vii) all

culitics who bave filed a0d scrved requests for notices in these cases, (viii} all other




pattica-in-interest, (ix) all oppropriate state and local taxing suthoritics which may be
affected by the proposed sale, and (x) all entities that have previously submitted written
bids to acquirc the Debtors® assets, and (xi) ali parties to the exeoutory conlracts and
unexpired jcns:s which are impacied by the contemplated sale.

9, The Trustee s suthorized any cmpowered to take ot perform such actions

end expend such funds ss may be necessary to effechuate the terms of this Ordor.
Dated: Wilmington, Delaware

November [;(.'2002

P A M\

The Honorable Peter J. Walsh

iy United States Bankruptcy Judgs
N
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE
INRE; Chapter 11
NAPSTER, INC., Joindly Administared

2 Delaware corporation, ¢ al, Casc Nos, 02-11573 (PIW)

Debtors. Hearlog Date: Navember 27, 2002 & 9:30 s
) Objectinn Deadiie: November 25, 2002 (@ 4:00 pre.

NOTICE OF (A} SALE HEARING, (B) POTENTIAL ASSUMPTION
AND ASSIGNMENT OF CERTAIN AGREEMENTS, AND
(C) PROCEDURES FOR SUBMISSION OF COMPETING BIDS

TO ALL INYERESTED PARTIES:

PLEASE TAKE NOTICE that on November 15, 2002, Hobart G. Truesdell, in his
capucity as chapler 11 trustes (the "Trusiee™) of the above-captioned deblors (collectively,
the “Debtors™), filed a Motion (the "Sale Motlon™) for an Order Under Scctions 105(a), 363,
365 and 1146{(c) of whe Bankrupicy Code and Rules 2002, 6004, 6006 and 9014 of the
Federal Rules of Bankiuptcy Prooedure (8) Approving Awset Purchase Agreoment; (b)
Authorizing tho Sale of Substantially All of the Debors' Assets, () Authotizing Asswnption

and Assignment of Certain Exccutory Contracts and (d) Granting Other Related Reliefl

PLEASE TAKE FURTHER NOTICE thar a hearing on the Salc Motion (the “Sale
Hearing™) is scheduled for Noveniber 27, 2002 st 11:00 s, before the Honorable Peter J.

Walsh at the United States Banlquptey Court, 624 Market Street, Wilmington, Delaware,

PLEASE TAKE FURTHER NOTICE that, pursuant to the procodures attached
horoto as Exhibit “A™ (the “Procedurcs™), any person ar entity making a competing bid to
acquire the Deblors® assets (a “Competing Bldder™) muat deliver to the Truatee snd the
Officis} Commitiee of Unsccured Creditors (the “Committee™) the foms st forth in the

Procedures on or before November 22, 2002 at 4:00 p.m. (Eastcm time), including a copy of




the Assel Purchase Agreement revised as required by the Procedures (2 copy of the Assat

Purchase Agrecment Is attachied hereto ag Exhibit “B”

PLEASE TAKE FURTHER NOTICE (hat the sale of the Debtors® asscts will be
froc and c'lcar of ull liens, claims, interests and encumbrances pursuant to section 363 of the
Bankvupicy Code, and includes the possible assumption and assignment to the successtu)
bidder of certain of the Debtors’ execulory contracts (colleclively, the “Assumed
Contracts™) identified on tho schedule attached hercto as Exhibit C (the “Aysumed
Contracts List”) as outlined herein. Each Assumed Contmct moy be assumed by the
Trustes, as representative of the Deblors' estates, and assigned 10 the party or parties
identificd as the “Assignee”™ for the applicable Assumed Coalract upon tha clasing of the
Pruposed Sale, Cure smounts for the Assumed Confracts, if any, requived to be paid under
scclion 365(b) of the Bankruptcy Codz (collectively, the “Cure Ameunts™), are identified on
the Assumed Contracts List. The Trusice and the Progpective Buyer reserve (e right to (i)
remove any Assumed Conteact from (he Assumed Contracts List (collectively, the “Removed
Agrooments™) & any tims prior 1o the closing of the Proposcd Sale; and (ji) in the Trustec's

solc discretion, theveafler reject any of the Removed Agreements.

PLEASE TAKE FURTHER NOTICE that the Debtors' assets sold to the
Prospective Buyer or other successful bidder shall include cermin MP3 files (*MFP3's™) and
Compact Disks (“CD's™) that may contain or incl;xdn capyrightod matcrial ot content subject
to certain use restrictions. If and to the extent any MP3's and CD's containing or including

copyrighted material or contsnt subject to use restrictions are transfetred to the Prospective

Buyer ar other successful bidder, the Prospective Buyer or other successful bidder shall take




possession of and store such MP3's and CD's but shall hot use such MP3's and CD’s without

tho consent of the applicable patties.

PLEASE TAKE FURTHER NOTICR that, any objection (an “Objection”) to (a)
the Sale, '(b) the proposed assumption and assigoment of one or morc of the Assumed
Cuntracts to the applicable Assignce and Assignees, (c) a Curc Amount and/or (d) the
proposed transfer of the MP3's and CI's contalning or including copyrighted waterial or
content subjest 1o use resieictions o the Prospoestive Buyer or other sucoessful hidder must:
(i) be in writing; (ii) stave with specificity the naturs of the objection; and (jii) be filed with
the Cours and scrved 30 &3 to be received by the Court and the following parties: {A)
proposed attormeys for the Trustce, (x) Ashby & Goddes, 222 Delaware Ave, Wilmingtow,
DE, 19899, Attn: William P. Bowden, Esq., facsimile no. (302) 654-2067 ond (y) Morrison
& Focrater LLP, 1250 Avenuc of the Amevices, New Yok, NY 10104, Atn: Jobn R.
Herupill, £sq., Gacsimile no, (212) 468-7900; (B) atiomcys for the Official Committee of
Unsecured Creditors (x) Groenberg Teaurig, LLP, 1000 West Street, Suits 1540, Wilmingtos,
Delaware 19801, Atin: Scott D. Cousins, Esq., facsimile no. (302) 661-7360 and (¥)
Groenberg Traurlg, LLE, Tho Meilife Building, 200 Pack Avenue, New York, NY 10166,
Aun; Rick B. Antonoff, Esq., facsimile no. (212) 801-6400; (C) atiorneys for tit Prospective
Buyer, 0'Melveny & Myers LLP, 610 Newpart Canter Drive, 17* Floor, Newpoxt Beach,
CA 92660, Atin: Suzzanne Uhlend, Esq., fscsimile wo. (949) 823-6994; and (D) the United
States Trusteo, B44 Market Streot, Room 2313, Lockbox 35, Witmington, Delaware 19801,
Autr: Frank Porch, Esq, focsimils no. (302) 573-6497 on ov befeve 4:00 p.n., Eastera
Time, on November 25, 2002, Objections filed in accordance with the foregoing procedurcs

will be heand at the Sale Hearing,




PLEASE TAKE FURTHER NOTICE Uhat any party claiming a right or intecest in
any of the Purchased Assels, including the Assumned Contracts, that does not file and scrve an
Objuction in accordance with the foregoing procedures shall be forcver bacred, prohibited,
cstoppod.“siayed and otherwise disibled from prosecuting such right or interest against the
Prospective Buyer or Assignee, the Debtots or any of their sstates, or againgt and of their
vespective propertics.

PLEASE TAKE FURTHER NOTICE that, except as otherwise set forth hervin, 2ll
inquirics conceming the Provedures should be made to: (a) Attoracys for the Trustee: Jobn
R. Hempill, Esq, Morrison & Focrstee LLP, 1290 Avenus of the Americas, New Yoark, NY
10104 (phone: (212) 468-8000) (facsimile: (212) 468-7900) or (b) atomeys for the
Committce: Rick B. Antgnoff, Esy., Groonberg Trourig LLP, 200 Park Avenue, New York,
NY 10166 (phone: (212) 801-9200) (acsimile: (212) 801-6400).

Dated: November 15, 2002

ASHBY & GEDDES

Williara P, Bowden (#2553)
_ Ricardo Palacla (#3765)
222 Delaware Aveaus, 17th Fl.
Wilmington, DE 19801
(302) 654-1888

-and -

Jotm R. Hempill, Esq.
MORRISON & FOERSTER
1290 Aveaue of the Anwricas

Now Yok, NY 10104
(212) 468-8000

ATTORNEYE FOR BOBART G. TRUESDELL,
CHAPTER 11 TRUSTEE
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EXHIBIT A

PROCEDURES

Any person of catity meking 8 competing bid to acquire the ussets of the Deblors (o
“Competing Bldder”) must deliver o the Tvustec and the Comnittes no later than
Noveaber 22, 2002 at 4:00 p.m. (Eastern time) a copy of the Asset Purchase Agreoment
revisad to show the Competing Bidder as the Buyor and a cash purchase price that
excoads the aggregate of (i) the cash portion of tha purchase price under the Asset
Purchase Agroemem (curvently $5.2 million)’ plus (i} the amount of the Break-up Fee
($200,000), by an amount not lcss than $150,000 (the “Inktial Compeling Bid™) and not
subject to any contngeney for duc diligeace or otherwise and no more burdensoma to the
Debtovs in any mamer than the Asset Purchase Agreemient (es so rcvised, the
“Conspeting Axset Purchase Agrezment”);

A Competing Bidder mwst deliver 10 the Trustee and the Commilice cvidence satisfactory
1o the Trustee and the Commines of the Compating Bidder's financiat ability to close a
wansaction undor the Competing Assct Purchase Agresment without delay, (C) &
cashier's check in an amount equal to ho Tess than ten percent (10%) of the cash portion
of the Initis} Competing Bid {the "Depult’)’; and (D) a writln agreamont of the
Compeling Biddor to keep itx finsl and highest bid open pending clostng of a salc to an
entity other than the Competing Bidder.

If another Competing Bidder or the Buyer under the Asset Purchase Agreemgeat clects W
submit a subsequent competing bid after an Injtial Competing Bid hag beca aceepted (a
“Subsequent Cotupeting BId™), such Subsequent Competing Bid must be in an omouat
that cxceeds the cash portion of the Initial Compsting Bid by not less than 5100,000.

Any furtber bid after & Subscqueat Competing Bid must frovide foc aggrepatc cash
consideration in an amoum ot kess than $100,000 more than the net xmount of the Laxt
bid that was acccpied by the Trustee.

{n the ovent that pae or more qualifying Compoting Bids and/or Subsoquent Compating
Bids cre sobmitted, the Trusten may conduct ua auction on November 26, 2002 beginning
at 10:00 aun. &t the offices of Ashby & Geddes, 222 Delaware Avenuo, 17* Floor,
Wilmingian, DE 19801,

The enout of the Debtors’ repayment obligations under the Now Finsnelng (delined inthe
Mutim)wvviduilxymdﬁlimnﬁh:buyn'mdwﬂzeAuﬂPmMmmwly
smm.nm.mm&m;mmummmm.mm
mymuduwmuvmofwussommwmhmommnpmu

obligation wauld be {nu totel agatogase smount betwacn $200,000 snd sp 1o $250.000. inthe

event thy tha buyer under tha Assel Purchase A isthe seful biddar, the of
lbaocbum'1wm'wlipﬂmwwmmﬁmmﬂhwutohmwﬁu

of the purchase price. In tho avewt the Prospactive Buysr fs not Ui ruccessful bidier for the Purchased
Auau.iulullkadxldmwofWNwFﬁmduinmdmmmmM
conditians of e New Finanting Order enbaed November 1, 2002

Curmpeting Bidder raking such Doposit, (b) forfidted by such Competing Bidder if a salc to such
Competing Bidder is not carnpleted for reasous primarily stibutable to the Corpering Bidder, or
{) d to such C i ,Biddaiflukiluunpldndwmtmmgﬂiﬁu’w

k3

the Pruspective Beyer,




6. "The Trustee will reserve the right under these Pracedures to reject any Competing Bid
and/or Subscquent Compeding Bid which, in his judgment, is inadequate or insufficient or
which is contrary 10 the best intereats of the Debtors' estates.

.2~
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Int. Cls.: 9, 38 and 42

Prior U.S. Cls.: 21, 23, 26, 36, 38, 100, 101 and 104

United States Patent and Trademark Office

Reg. No. 2,575,170
Registered June 4, 2002

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

NAPSTER

NAPSTER, INC. (DELAWARE CORPORATION)
600 CHESAPEAKE DRIVE
REOWOOQOD CITY, CA 94063

FOR: COMPUTER SOFTWARE TO ENABLE
PEER-TO PEER NETWORKING AND FILE SHAR-
ING; SEARCH ENGINE SOFTWARE; COMPUTER
SOFTWARE FOR CONDUCTING AND COORDI-
NATING REAL-TIME AND ASYNCHRONQUS
COMMUNICATIONS AMONG COMPUTER USERS
SHARING INFORMATION AND AUDIO DATA VIA
ELECTRONIC COMMUNICATIONS NETWORKS,
IN CLASS 9 (Us. CLS. 21, 23, 26, 36 AND 38).

FIRST USE 6-0-1999; IN COMMERCE 6-0-1999.

FOR: TELECOMMUNICATIONS SERVICES,
NAMELY, PROVIDING ONLINE CHAT ROOMS
FOR TRANSMISSION OF MESSAGES AMONG
COMPUTER USERS CONCERNING GENERAL IN-
TEREST TOPICS, IN CLASS 38 (U.S. CLS. 100, 101
AND 104).

FIRST USE 6-0-1999; IN COMMERCE 6-0-1999.

FOR: INTERNET SERVICES, NAMELY, CREAT-
ING INDEXES OF INFORMATION, SITES AND
OTHER RESOURCES AVAILABLE ON GI.OBAL
COMPUTER NETWORKS FOR OTHERS; INTER-
NET SERVICES, NAMELY PROVIDING USERS OF
ELECTRONIC COMMUNICATIONS NETWORKS
WITH MEANS OF IDENTIFYING, LOCATING,
GROUPING. DISTRIBUTING, AND MANAGING
DATA AND LINKS TO THIRD-PARTY COMPUTER
SERVERS, COMPUTER PROCESSORS AND COM-
PUTER USERS; INTERNET SERVICES, NAMELY
SEARCHING, BROWSING AND RETRIEVING IN-
FORMATION, SITES, AND OTHER RESOURCES
AVAILABLE ON GLOBAL COMPUTER NET-
WORKS FOR OTHERS; INTERNET SERVICES,
NAMELY, ORGANIZING CONTENT OF INFOR-
MATION PROVIDED OVER A GLOBAL COMPU-
TER NETWORK ACCORDING TO USER
PREFERENCE, IN CLASS 42 (U.S.CLS. 100 AND 101).

FIRST USE 6-0-1999; IN COMMERCE 6-0-1999.
SER. NO. 75-981,245, FILED 6-28-2000.
LA TONIA FISHER, EXAMINING ATTORNEY



EXHIBIT D



Int. Cls.: 9 and 42

Prior U.S. Cls.: 21, 23, 26, 36, 38, 100, and 101

United States Patent and Trademark Office

Reg. No. 2,841,431
Registered May 11, 2004

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

NAPSTER

ROXIO, INC. (DELAWARE CORPORATION)
455 EL CAMINO REAL
SANTA CLARA, CA 95650

FOR: COMPUTER SOFTWARE FOR THE TRANS-
MISSION OF AUDIO, GRAPHICS, TEXT, AND
DATA OVER COMMUNICATIONS NETWORKS;
COMPUTER SOFTWARE FOR THE STREAMING
TRANSMISSION OF AUDIO, VIDEO, GRAPHICS,
TEXT AND DATA OVER COMMUNICATION NET-
WORKS; COMPUTER SOFTWARE FOR STORAGE
OF AUDIO, VIDEQ, GRAPHICS, TEXT AND DATA
ON COMMUNICATIONS NETWORKS USERS;
COMPUTER SOFTWARE FOR SECURE, ENCRYP-
TED ELECTRONIC TRANSFER OF AUDIO, VIDEQ,
GRAPHICS AND DATA OVER COMMUNICATIONS
NETWORKS; COMPUTER SOFTWARE FOR EN-
CRYPFTION FOR COMMUNICATIONS, IN CLASS 9
(U.S. CLS. 21, 23, 26, 36 AND 38).

FIRST USE 10-29-2003; IN COMMERCE 10-23-2003.

FOR: LICENSING OF INTELLECTUAL FPROPER-
TY, COMPUTER CONSULTATION; COMPUTER

NETWORK DESIGN SERVICE OR OTHERS; COM-
PUTER SYSTEMS DESIGN AND ANALYSIS SERVI-
CES FOR OTHERS, COMPUTER SOFTWARE
DESIGN FOR OTHERS; COMPUTER SOFTWARE
CONSULTATION; COMPUTER SERVICES, NAME-
LY PROVIDING CUSTOMIZED WEBPAGES FEA-
TURING USER-DEFINED INFORMATION, WHICH
INCLUDES SEARCH ENGINES AND ONLINE WEB
LINKS TO NEWS, WEATHER, SPORTS, CURRENT
EVENTS, REFERENCE MATERIALS, AND CUSTO-
MIZED EMAIL MESSAGES, ALL IN A WIDE
RANGE OF USER-DEFINED FIELDS; COMPUTER
SERVICES, NAMELY PROVIDING SEARCH EN-
GINES FOR OBTAINING DATA VIA ELECTRONIC
COMMUNICATIONS NETWORK, IN CLASS 42 (U S.
CLS. 100 AND 101).

FIRST USE 10:29-2003; IN COMMERCE 10-29-2003
SN 78-039,019, FILED 12-12-2000

HOWARD SMIGA, EXAMINING ATTORNEY



EXHIBIT E



Int. Cls.: 35, 38, 41, and 42

Prior U.S. Cls.: 100, 101, 102, 104, and 107

United States Patent and Trademark Office

Reg. No. 2,843,786
Registercd May 18, 2004

SERVICE MARK
PRINCIPAL REGISTER

NAPSTER

ROXIO, INC. (DELAWARE CORPORATION)
455 EL CAMINOQ REAL
SANTA CLARA, CA 95050

FOR: BUSINESS CONSULTATION; PRODUCT
MERCHANDISING; LICENSING OF COMPUTER
SOFTWARE AND OF ENTERTAINMENT PRO-
DUCTS AND SERVICES; DISSEMINATION OF AD-
VERTISING FOR OTHERS VIA
COMMUNICATIONS NETWORKS; RETAIL STORE
SERVICES FEATURING ENTERTAINMENT PRO-
DUCTS AND APPAREL; RETAIL STORE SERVICES
PROVIDED VIA COMMUNICATIONS NETWORKS
FEATURING ENTERTAINMENT PRODUCTS AND
APPAREL, INCLASS 35 (U.S. CLS. 100, 101 AND 102).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: ELECTRONIC TRANSMISSION OF AUDIO
AND VIDEO FILES VIA COMMUNICATIONS NET-
WORKS; PROVIDING ELECTRONIC BULLETIN
BOARDS; CHAT ROOMS AND COMMUNITY FOR
A TRANSMISSION OF MESSAGES AMONG USERS
CONCERNING MUSIC, NEWS, CURRENT EVENTS,
POLITICS, ENTERTAINMENT AND ARTS AND
LEISURE; TRANSMISSION OF PEER TO PEER
NETWORKING AND FILE SHARING INFORMA-
TION VIA COMMUNICATIONS NETWORKS, IN
CLASS 38 (US. CLS. 100, 101 AND 104).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: PROVIDING DATABASES AND DIREC.
TORIES IN THE FIELDS OF MUSIC, VIDEO,
RADIO, TELEVISION, NEWS, SPORTS, GAMES,
CULTURAL EVENTS, ENTERTAINMENT, AND

ARTS AND LEISURE VIA COMMUNICATIONS
NETWORKS; PROVIDING INFORMATION,
AUDIO, VIDEO, GRAPHICS, TEXT AND OTHER
MULTIMEDIA CONTENT IN THE FIELDS OF
MUSIC, VIDEO, RADIO, TELEVISION, NEWS,
SPORTS, GAMES, CULTURAL EVENTS, ENTER-
TAINMENT, AND ARTS AND LEISURE VIA COM-
MUNICATIONS NETWORKS; MUSIC PUBLISHING
SERVICES; PUBLISHING OF TEXT, GRAPHIC,
AUDIO AND VIDEO WORKS VIA COMMUNICA-
TIONS NETWORKS; MATCHING USERS FOR THE
TRANSFER OF MUSIC, VIDEO, AND AUDIO RE-
CORDINGS VIA COMMUNICATIONS NETWORKS;
PROVIDING EDUCATIONAL SYMPOSIA VIA COM-
MUNICATIONS NETWORKS IN THE FIELDS OF
MUSIC, VIDEO, ENTERTAINMENT NEWS, POLI-
TICS, AND ARTS AND LEISURE, IN CLASS 41 (US.
CLS. 100, 101 AND 107).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: LICENSING OF INTELLECTUAL PROPER-
TY; PROVIDING SEARCH ENGINES FOR OBTAIN-
ING DATA VIA COMMUNICATIONS NETWORKS;
PROVIDING DATABASES AND DIRECTORIES VIA
COMMUNICATIONS NETWORKS FOR OBTAIN-
ING DATA IN THE FIELDS OF POLITICS AND
GENERAL NEWS, IN CLASS 42 (US. CLS. 1800 AND
101).

FIRST USE 10-29-2003; IN COMMERGE 10-29-2003.
SN 78-014,821, FILED 6 -28-2000.

ANDREW BENZMILLER, EXAMINING ATTOR-
NEY



EXHIBIT F



B T Y e L R e e R ARt

.t

TLbIdaars -

3

Int. Cls.: 9, 35, 38, 41, and 42

Prior U.S. Cls.: 21, 23, 26, 36, 38, 100, 101, 102, 104,

and 107
i Reg. No. 2,843,405
United States Patent and Trademark Office Registered May 18, 2004
TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

ROXIO, INC. (DELAWARE CORPORATION)
455 EL CAMINO REAL
SANTA CLARA, CA 95050

FOR: COMPUTER SOFTWARE TO ENABLE
PEER-TO-PEER NETWORKING AND FILE SHAR-
ING; SEARCH ENGINE SOFTWARE; COMPUTER
SOFTWARE FOR THE TRANSMISSION OF AUDIO
GRAPHICS, TEXT, AND DATA OVER COMMUNI-
CATIONS NETWORKS; COMPUTER SOFTWARE
FOR THE STREAMING TRANSMISSION OF
AUDIO, VIDEO, GRAPHICS, TEXT AND DATA
OVER COMMUNICATIONS NETWORKS; COMPU-
TER STORAGE TO ENABLE COMMUNICATIONS
AMONG COMPUTER OR COMMUNICATIONS
NETWORK USERS; COMPUTER SOFTWARE FOR
SECURE, ENCRYPTED ELECTRONIC TRANSFER
OF AUDIO VIDEO, GRAPHICS AND DATA OVER
COMMUNICATIONS NETWORKS; COMPUTER
SOFTWARE FOR ENCRYPTION OF COMMUNICA-
TIONS, IN CLASS 9 (U.S. CLS. 21, 23, 26, 36 AND 38).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: BUSINESS CONSULTATION; PRODUCT
MERCHANDISING; LICENSING OF COMPUTER
SOFTWARE; DISSEMINATIOM OF ADVERTISING
FOR OTHERS VIA COMMUNICATIONS NET-
WORKS; RETAIL STORE SERVICES FEATURING
ENTERTAINMENT PRODUCTS AND APPAREL;
RETAIL STORE SERVICES PROVIDED VIA COM.
MUNICATIONS NETWORKS FEATURING ENTER-
TAINMENT PRODUCTS AND APPAREL, IN CLASS
35 (U.S. CLS. 100, 101 AND 102).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: TRANSMISSION OF AUDIO AND VIDEO
FILES VIA COMMUNICATIONS NETWORKS; PRO-

mnapster

VIDING ELECTRONIC BULLETIN BOARDS, CHAT
ROOMS AND COMMUNITY FORA FOR THE
TRANSMISSION OF MESSAGES AMONG USERS
CONCERNING MUSIC, NEWS, CURRENT EVENTS,
POLITICS, ENTERTAINMENT AND ARTS AND
LEISURE; TRANSMISSION OF PEER TO PEER
NETWORKING AND FILE SHARING INFORMA-
TION VIA COMMUNICATIONS NETWORKS; TEL-
ECOMMUNICATIONS SERVICES, NAMELY,
PROVIDING ONLINE CHAT ROOMS FOR TRANS-
MISSION OF MESSAGES AMONG COMPUTER
USERS CONCERNING GENERAL INTEREST TO-
PICS, IN CLASS 38 (U.S. C1.S. 100, 101 AND 104).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: PROVIDING DATABASES AND DIREC
TORIES IN THE FIELDS OF MUSIC, VIDEO,
RADIO, TELEVISION, NEWS, SPORTS, GAMES,
CULTURAL EVENTS, ENTERTAINMENT, AND
ARTS AND LEISURE VIA COMMUNICATIONS
NETWORKS; PROVIDING INFORMATION,
AUDIO, VIDEO,GRAPHICS, TEXT AND OTHER
MULTIMEDIA CONTENT IN THE FIELDS OF
MUSIC, VIDEO, RADIO, TELEVISION, ENTER-
TAINMENT NEWS, SPORTS, GAMES, CULTURAL
EVENTS, ENTERTAINMENT AND ARTS AND LEI-
SURE VIA COMMUNICATIONS NETWORKS; MU-
SIC PUBLISHING SERVICES; PUBLISHING OF
TEXT, GRAPHIC, AUDIO AND VIDEO WORKS
VIA COMMUNICATIONS NETWORKS; MATCH-
ING USERS FOR THE TRANSFER AND SHARING
OF MUSIC, VIDEO, AND AUDIO RECORDINGS
VIA COMMUNICATIONS NETWORKS; PROVID-
ING EDUCATIONAL SYMPOSIA VIA COMMUNI-
CATIONS NETWORKS IN THE FIELDS OF MUSIC,
VIDEO, ENTERTAINMENT, NEWS, POLITICS, AND
ARTS AND LEISURE, IN CLASS 41 (US. CLS. 100,
101 AND 107).



FIRST USE 0-29-2003; IN COMMERCE 10-29-2003.

FOR: LICENSING OF INTELLECTUAL PROPER-
TY; PROVIDING SEARCH ENGINES FOR OBTAIN-
ING DATA VIA COMMUNICATIONS NETWORK;
PROVIDING DATABASES AND DIRECTORIES VIA
COMMUNICATIONS NETWORKS FOR OBTAIN-
ING DATA IN THE FIELD OF POLITICS AND
GENERAL NEWS; INTERNET SERVICES, NAME-
LY, CREATING INDEXES OF INFORMATION,
SITES AND OTHER RESOURCES AVAILABLE ON
COMMUNICATIONS NETWORKS FOR OTHERS;
INTERNET SERVICES, NAMELY, PROVIDING
USERS OF COMMUNICATIONS NETWORKS WITH
MEANS OF IDENTIFYING, LOCATING, GROUP-
ING, DISTRIBUTING, AND MANAGING DATA
AND LINKS TO THIRD-PARTY COMPUTER SER-

VERS, COMPUTER PROCESSORS AND COMPU-
TER USERS; INTERNET SERVICES, NAMELY,
SEARCHING, BROWSING AND RETRIEVING IN-
FORMATION, SITES, AND OTHER RESOURCES
AVAILABLE ON COMMUNICATIONS NETWORKS
FOR OTHERS; INTERNET SERVICES, NAMELY,
ORGANIZING CONTENT OF INFORMATION PRO-
VIDED OVER A COMMUNICATIONS NETWORKS
ACCORDING TO USER PREFERENCE, IN CLASS 42
(US. CLS. 100 AND 101). ‘

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.
SN 76-131,325, FILED 9-27-2000.

ANDREW BENZMILLER, EXAMINING ATTOR-
NEY




EXHIBIT G



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:
Trademark Registration No. 2575170
Registration Date: June 4, 2002
For the Mark: NAPSTER
Trademark Registration No. 2841431
Registration Date: May 11, 2004
For the Mark: NAPSTER
Trademark Registration No. 2843786
Registration Date: May 18, 2004
For the Mark: NAPSTER
Trademark Registration No. 2843405
Registration Date: May 18, 2004
For the Mark: NAPSTER & Design

SightSound Technologies, Inc.,
Petitioner,
V.
Napster, LLC,
Respondent.

Commissioner of Trademarks
P.O.Box 1451

Cancellation No.

Arlington, Virginia 22313-1451

PETITION FOR CANCELLATION

SightSound Technologies, Inc., a corporation organized under the laws of the State of
Delaware, having a place of business at 311 South Craig Street, Suite 205, Pittsburgh, PA 15213
(“Petitioner™), believes that it is or will be damaged by Registration Nos. 2575170, 2841431,
2843786, and 2843405, and hereby petitions to cancel the same, with knowledge conceming its

own actions and on information and belief concerning all other matters.



The name and address of the current owner of Registration Nos. 2575170, 2841431,
2843786, and 2843405 is Napster, LL.C, a limited liability company organized under the laws of
the State of Delaware, with an address at 455 El Camino Real, Santa Clara, California 95050
(hereinafier referred to as “Respondent’™).

As prounds for this Petition, it is alleged that:

1. Respondent is the owner of record of the marks listed in Registration Nos.
2575170, 2841431, 2843786, and 2843405 (the “Napster Marks™). Respondent acquired the
Napster Marks through assignments, from Napster, Inc. (the original Applicant) to Roxio, Inc.

(the parent of Respondent) and then from Roxio, Inc. to Respondent.

2. In a currently-pending federal court lawsuit between Petitioner and Respondent,
the Respondent filed counterclaims against Petitioner asserting causes of action for, inter alia,
trade libel, defamation, and commercial disparagement, allegedly arising from Petitioner’s
reference to the name Napster. More particularly, Respondent asserts that the following
statement is false: ‘“Napster, whose name had been synonymous with the most well-known

violation of intellectual property rights . . - .»

3. Napster, Inc. (the original Applicant) was embroiled in a highly publicized battle
with the music industry arising from its operation of an Internet-based “service” that facilitated
rampant music piracy. Nearly twenty record companies sued Napster, Inc. for contributory and
vicarious copyright infringement and related causes of action, and this action was soon joined by
a class of music publishers The court found a likelihood of success on the merits of the
copyright infringement claim and issued a preliminary injunction against Napster, Inc., and
stated in its opinion that Napster “contributed to illegal copying on a scale that is without

precedent...” A&M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 927 (N.D. Cal. 2000).



(emphasis added). In upholding the injunction (with modification) against Napster, Inc., the

Ninth Circuit confirmed the rampant infringement that Napster, Inc. was engaged in:

Napster, by its conduct, knowingly encourages and assists the
infringement of plaintiffs’ copyrights.

The district court . . . properly found that Napster materially
contributes 1o direct infringement.

Napster's failure to police the system’s “premises,” combined
with a showing that Napster financially benefits from the
continuing availability of infringing files on its system, leads to
the imposition of vicarious liability.
A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1020, 1022, 1024 (9th Cir. 2001) (emphasis

added). Thus, two federal courts have stated unequivocally that Napster, Inc. was an infringer of

intellectual property rights (namely, copyrights).

4 In asserting that the Napster name (and, hence, each of the Napster Marks) was
not associated with violation of intellectual property rights, Respondent has rejected the goodwill
associated with the prior user, Napster, Inc., including the reputation that Napster, Inc. earned for
facilitating copyright infringement on an unprecedented scale. As such, Respondent has

admitted that it acquired the Napster Marks without the goodwill associated with the business.

S. Trademarks cannot be validly assigned without the goodwill of the business. A
sale of a trademark divorced from its goodwill is an “assignment in gross,” which operates to
pass no rights to the purported assignee. Thus, the Napster Marks were not validly transferred
from Napster, Inc. to the Respondent (or to its parent, Roxio, Inc.). As the Napster Marks are no
longer used by the assignor, Napster, Inc., they have been abandoned. Accordingly, Registration

Nos. 2575170, 2841431, 2843786, and 2843405 are subject to cancellation.



6. Petitioner is being injured by the continued presence on the Principal Register of
Registration Nos. 2575170, 2841431, 2843786, and 2843405 because, inter alia, Petitioner's fair
use rights to refer to the Napster name are being adversely affected by Respondent’s continued

registration of the Napster name as reflected in the registered Napster Marks.

7. Furthermore, the intent to use applications underlying Registration Nos. 2841431,
2843786, and 2843405 were improperly transferred in violation of 15 U.S.C. §1060. No
application to register a mark under Section 1(b) of the Lanham Act, 15 U.S.C. §1051(b), shall
be assignable prior to the filing of an amendment under Section 1(c), 15 U.S.C. §1051(c), to
bring the application into conformity with Section 1(a), 15 U.S.C. §1051(a), or the filing of the
verified statement of use under Section 1(d), 15 U.S.C. §1051(d), except for an assigmment to a
successor to the business of the applicant, or portion thereof, to which the mark pertains, if that

business is ongoing and existing.

8. The applications underlying Registration Nos. 2841431, 2843786, and 2843405
were filed by Napster, Inc. based upon an intent to use the marks under Section 1(b) of the
Lanham Act. These applications were still pending and no amendment to allege use (or
statement of use) had been filed when they were transferred by the original owner, Napster, Inc.,
to Roxio, Inc. (Napster, LLC’s parent) on November 27, 2002. To the extent that the business of
Napster, Inc. was ongoing and existing at the time of the assignment, Roxio, Inc. was not a
successor to the business of the original applicant, Napster, Inc. Accordingly, the applications
underlying Repistration Nos. 2841431, 2843786, and 2843405 were void as of the date of
attempted assignment from Napster, Inc. to Roxio, Inc., and Registration Nos. 2841431,

2843786, and 2843405 are subject to cancellation.



9. These applications were again improperly transferred when, on June 13, 2003,
Roxio, Inc. transferred them to its subsidiary, Napster, LLC. On that date, the applications were
still pending and no amendment to allege use (or statement of use) had been filed. Accordingly,

Registration Nos, 2841431, 2843786, and 2843405 are subject to cancellation.

10.  Finally, the assignment of Registration Nos. 2575170, 2841431, 2843786, and
2843405 was invalid under 15 U.S.C. §1060 as there has been a substantial change in the
services marketed and/or rendered under the Napster Marks, and, accordingly, there was no
transfer of the goodwill to which the marks pertained. Where a transferred mark is to be used on
a new and different product or service, any goodwill that the mark itself might represent cannot
legally be assigned. Respondent’s services under the Napster Marks are so different from the old
services that the goodwill was not legally assigned, and to allow continued use and registration
of the marks would work a deception upon the public. Whether the new service is better or
worse than the original is wholly immaterial; the substitution of one service for a different one

worked a forfeiture on whatever trademark rights Respondent attempted to acquire.

WHEREFORE, Petitioner prays this Petition for Cancellation be sustained in
favor of Petitioner and that Registration Nos. 2575170, 2841431, 2843786, and 2843405 be

canceled.

Please address all future communications regarding this cancellation to:

William K. Wells

KENYON & KENYON

1500 K Street, N.-W_, Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201



Please charge the filing fees of $4,200.00, and any other fees associated with this

proceeding to Deposit Account 11-0600.

Respectfully submitted,

s/ William K. Wells

William K. Wells

Brian S. Mudge

Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700
Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201

Counsel for Petitioner SightSound Technologies, Inc.



EXHIBIT H



