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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Trademark Reg. No. 78414770
Registration Date: March 29, 2005
For the Mark: NAPSTER LIGHT

Opposition No. 91 165017

SIGHTSOUND TECHNOLOGIES, INC,
APPLICANT’S PETITION FOR STAY

Opposer,

V.

NAPSTER, L.L.C.,

Applicant.

 
Commissioner of Trademarks

PO. Box 1451

Arlington, Virginia 22313-1451



Applicant Napster, LLC (“Applicant” or “Registrant”), by its counsel, respectfully moves

the Board to stay the instant proceedings pending the resolution of issues raised by Opposer

SightSound Technologies, Inc. (“Opposer”) in its Opposition that are also currently before the

United States Bankruptcy Court for the District of Delaware and the United States District Court

for the Westem District of Pennsylvania.

In support of its Motion, Applicant states as follows. In these proceedings, Sightsound

opposes the registration of the mark NAPSTER LIGHT (the “Registration”). According to

Opposer, this Opposition “is related to. . Cancellation No. 92044347,” in which the Opposer here

is seeking the cancellation of four issued NAPSTER registrations. E Opposition at 1.’

Applicant filed a Petition for Stay in Cancellation No. 92044347 on May 24, 2005. (Zeller

Decl., Exh. 2.) The Petition for Stay was also served on Opposer on May 24, 2005. (L4,, 1} 2.)

As with the cancellation proceedings, there are pending court actions that may hear on the issues

raised by the Opposition and therefore warrant the entry of a stay of these opposition

proceedings until their resolution by the courts.

First, on June 3, 2002, Napster, Inc. and its subsidiaries (collectively, “Napster, lnc.”)

filed voluntary petitions for relief under Chapter 11 of Title ll of the United States Code in the

Bankruptcy Court of the District of Delaware (the “Bankruptcy Cou ’’).Z An Asset Purchase

Agreement was entered into on November 15, 2002 between Napster, Inc. and Roxio, Inc.

(“Roxie”), which is Applicant’s parent. ' The Asset Purchase Agreement provided for Roxi0’s

acquisition of substantially all ofNapster, Inc.’s tangible and intangible assets, including all

1 Opposer’s Petition for Cancellation No. 92044347 is attached as Exhibit 1 to the Zeller
Declaration (“Zeller Decl.”) submitted herewith.

2 The facts stated herein are supported by and set forth in greater detail in the Motion to Reopen
Chapter 11 Case and Enforce Sale Order _and itsaccornpanying exhibits. _(Z_eIler Decl., Exh. 3.)
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NAPSTER marks and their associated good will as weil as issued registrations and then-pending

Intent—to-Use appiications. On November 27, 2002, after notice and a lengthy hearing at which

multiple parties appeared, the Bankruptcy Court entered a Sale Order approving the Asset

Purchase Agreement.

The Petition for Canceilation No. 92044347 is predicated on the alleged invalidity of the

assignment of trademark rights that had been accomplished in the Bankruptcy Court, pursuant to

the Bankruptcy Court’s Sale Order on November 27, 2002. fie Petition, fi['[[ 5, 7~8. The current

Opposition is based on the same grounds. E Opposition, 11 5. Because of Opposer’s attack on

the validity of the Bankruptcy Court’s Sale Order —— and the Asset Purchase Agreement that the

Court’s Order approved -- Applicant and Roxio filed a Motion to Reopen Chapter 11 Case and

Enforce Sale Order (the “Motion”) on May 20, 2005 in the Bankruptcy Court. (Zel1er Dec1.,

Exh. 3.) The Motion was served on Opposer herein on May 20, 2005. (I_<L, 1l 3.) Among other

things, the Motion seeks to reopen the Bankruptcy Court proceeding and seeks an Order by the

Bankruptcy Court enforcing the terms of the Sale Order, including with respect to the NAPSTER

registrations at issue in the Petition for Cancellation. (Zeiler Deci., Exh. 3, atl4—l9.) As a

result, the validity of the assignment that Opposer challenges in these opposition proceedings is

likewise at issue in the Motion before the Bankruptcy Court. (IQ) I

Second, issues raised by the Opposition are also the subject of another pending civil

action between the parties. On January 25, 2005, Opposer sued Appiicant and Roxio in the

United States District Court for the Western District of Pennsylvania (the “District Court”) in an

action for ostensible patent infringement entitled SigktSound Technologies, Inc. v. Roxio, Inc.

and Napster, L.L.C., Case No. 04-1549. (Zeller Deci., Exh. 4.) Applicant and Roxie filed an
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Answer and Counterclairns, as well as a First Amended Answer and Counterclaims. (Q, Exh.

5.) The Fourth through Ninth Counterclaims for Relief allege, among other things, that

Opposer’s issuance of a press release stating that the Napster “name” is “synonymous with the

most well-known violation of intellectual property rights” constituted unfair competition, trade

libel, defamation, commercial disparagernent, breach of contract and intentional interference

with prospective contractual relations. (I_d.) Although the action in the District Court is

currently stayed pending the Patent Office’s re-examination of the patents asserted by Opposer in

the District Court suit, the action remains pending before the District Court. (Zeller Decl., ll 5.)

The Opposition reveals that it overlaps with, and duplicates, issues that are pending

before the District Court. The Opposition asserts that App1icant’s Counterclaims in the District

Court “allegedly aris[e] fiom Opposer’s reference to the name Napster” and thus relies on

Applicant’s Counterclaims as a ‘oasislfor rejection here. Opposition, 1111 2, 4. Furthermore,

Opposer filed with the District Court on February 11, 2005 a motion to dismiss that puts at issue,

in largely identical language, matters asserted in the Opposition. Thus, Opposer’s motion to

dismiss recites the same allegations that Opposer makes in paragraph 3 of the Opposition.

(Zeller Decl., Exh. 6, at 1-2.) Furthermore, Opposer’s motion to dismiss presents to the District

Court precisely the same assignment-in-gross arguments that are alleged in paragraphs 4 and 5 of

the Opposition. (Ze1ler Decl., Exh. 6, at 7-8.)3

Because the issues currently pending before the Bankruptcy Court and the District Court

may have an effect on issues raised in the Opposition, the instant proceedings should be stayed

pending the courts’ detenninations. The Board’s usual practice of staying its proceedings

3 The District Court has not yet ruled on Opposer’s motion to dismiss in those proceedings.

(Zeller Decl., 1] 6.) .
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pending the outcome of a civil action that may have a bearing on the issues before the Board, as

is the situation here, is codified at 37 C.F.R. § 2.1 l7(a):

“Whenever it shall come to the attention of the Trademark Trial and Appeal Board that a

party or parties to a pending case are engaged in a civil action or another Board

proceeding which may have a bearing on the case, proceedings before the Board may be

suspended until termination of the civil action or other Board proceeding.”

§§ Trademark Trial and Appeal Board Manual ofProcedure § 5 l0.02(a) (“[o]rdinarily, the

Board will suspend proceedings in the case before it if the final determination of the other

proceeding will have a bearing on the issues before the Board”). §_ep also The Other Telephone

Co. v. Connecticut Nat’l Telephone Co., 181 U.S.P.Q. 779, 781-82 (Cornm’r of Patents 1974);

Townley Clothes, Inc. V. Goldring, Inc., 100 U.S.P.Q. 57, 58 (Comrn’r of Patents 1953) (“it is

deemed the sounder practice to suspend the [Trademark] Office proceedings pending termination

of the Court action”).

= The most logical and efficient course of action here is to suspend these proceedings until

the Bankruptcy Court and the District Court resolve the issues that Opposer also asserts here.

Applicant respectfully requests that its motion be granted and that the instant opposition

proceedings be suspended pending the completion of the relevant proceedings before the

Bank1'1_1ptc_y Court and before the District Court.
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Respectfully submitted,

  Dated: June 6,2005 By: .;@»,a.. p .

QUINN EMANUEL URQUHART

OLIVER & HEDGBS, LLP
Michael T. Zeller

Michael E. Williams

865 South Figueroa Street, 10th Floor

Los Angeles, Caiifomia 90017

Telephone: (213) 443—3000

Facsimile: (213) 443~3100

Attorneysfor Applicant

Napster, LLC
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Proof of Service

I hereby certify that a true and complete copy of the foregoing Respondent and Registrant

Napster, LLC’s Petition for Stay has been served on William K. Wells by mailing said copy on

June 6, 2005, Via First Class Mail, postage prepaid to:

Wiliiam K. Wells

Brian S. Mudge
Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700

Washington, DC 20005

Tel.: (202)220-4200

Fax: (202) 220-4201
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Trademark Reg. No. 78414770

Registration Date: March 29, 2005
For the Mark: NAPSTER LIGHT

Opposition No. 91165017

SIGHTSOUND TECHNOLOGIES, INC., DECLARATION OF MICHAEL T.

ZELLER IN SUPPORT OF

Opposer, APPLICANT’S PETITION FOR STAY

V.

NAPSTER, L.L.C.,

Applicant.  
Commissioner of Trademarks

P.O. Box 1451

Arlington, Virginia 22313 -1451
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1, Michael T. Zeller, do hereby decla.re and state as follows:

1. I am a member of the State Bars of California, New York and Illinois and am

counsel for Napster, LLC in these proceedings and for Napster, LLC and Roxio, Inc. in

SightSound Technologies, Inc. v. Roxio, Inc., and Napster, L.L.C., Civil Action No. 04-1549

(W.D. Pa.), and In re: Enco Recovery Corp. f/k/a/Napster, Inc., No. 02-11573 (PJW) (Bankr. D.

De1.). I have personal knowledge of the facts stated herein and, if sworn as a witness, could and

would testify competently thereto.

2. According to Opposer, the current Opposition is related to Opposer’s Petition for

Cancellation No. 92044347, which seeks the cancellation of four issued NAPSTER registrations.

A true and correct copy of the Petition for Cancellation No. 92044347 is attached hereto as

Exhibit 1. Applicant filed a Petition for Stay of the Cancellation proceedings on May 24, 2005.

The Petition for Stay was also served on Opposer on May 24, 2005. A true and correct copy of

the Petition for Stay is attached hereto as Exhibit 2.

3. On May 20, 2005, Applicant and Roxio filed a Motion to Reopen Chapter 11

Case and Enforce Sale Order (“the Motion”) in In re: Enco Recovery Corp. f/k/a/Napster, Inc.

A true and correct copy of the Motion and its accompanying exhibits are attached hereto as

Exhibit 3. The Motion was served on Petitioner herein on May 20, 2005. Among other things,

the Motion seeks to reopen the Bankruptcy Court proceedings and seeks an Order by the

Bankruptcy Court enforcing the transfer of assets, including with respect to the NAPSTER

registrations at issue in the Petition for Cancellation. As a result, the validity of the assignment

that Opposer in these proceedings is also at issue in the Motion before the Bankruptcy Court.
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4. On January 25, 2005, Petitioner sued Respondent and Roxio in the United States

District Court for the Western District of Pennsylvania (the “District Court”) in an action for

ostensible patent infringement entitled Sig/ztSound Technologies, Inc. v. Roxio, Inc. and Napster,

L.L. C., Case No. 04-1549. A true and correct copy of the Complaint in that action is attached

hereto as Exhibit 4. Respondent and Roxio filed an Answer and Counterclaims, as well as a First

Amended Answer and Counterclaims. A true and correct copy of the original and First

Amended Answer and Counterclaims are attached hereto as Exhibit 5.

5. The Fourth through Ninth Counterclaims for Relief in the First Amended Answer

and Counterclaims allege, among other things, that Opposer’s issuance of a press release stating

that the NAPSTER “name” is “synonymous with the most well-known violation of intellectual

property rights” constituted unfair competition, trade libel, defamation, commercial

disparagement, breach of contract, and intentional interference with prospective contractual

relations. Although the action in the District Court is currently stayed pending the Patent

Office’s re-examination of the patents asserted by Petitioner in the District Court suit, the action

remains pending before the District Court.

6. Petitioner filed with the District Court on February 11, 2005 a motion to dismiss

that puts at issue, in largely identical language, matters asserted in the Opposition. A true and

correct copy of the motion to dismiss is attached hereto as Exhibit 6. Thus, Petitioner’s motion

to dismiss recites (at pages 1 to 2) the same allegations Petitioner makes in paragraph 3 of the

Petition for Cancellation. Furthermore, Petitioner’s motion to dismiss (at pages 7 to 8) presents

to the District Court the same assignment-in-gross arguments that are alleged in paragraphs 4 and
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5 of the Opposition. The District Court has not yet ruled on Petitioner’s motion to dismiss in

those proceedings.

I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.

Executed this 6th day of June, 2005, at Los Angeles, California.

I ’
0*; / ' far

Michael T. Zeller

04635/657116 4 DECL. ISO PETITION FOR STAY



EXHIBIT 1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Trademark Registration No. 2575170

Registration Date: June 4, 2002
For the Mark: NAPSTER

Trademark Registration No. 2841431

Registration Date: May 11, 2004
For the Mark: NAPSTER

Trademark Registration N0. 2843786

Registration Date: May 18, 2004
For the Mark: NAPSTER

Trademark Registration No. 2843405

Registration Date: May 18, 2004

For the Mark: NAPSTER & Design

SightSound Technologies, Inc.,

Petitioner,

v. Cancellation No.

Napster, LLC, '

Respondent.

Commissioner of Trademarks

P.O. Box 1451

Arlington, Virginia 22313-1451

PETITION FOR CANCELLATION

SightSound Technologies, Inc., a corporation organized under the laws of the State of

Delaware, having a place of business at 311 South Craig Street, Suite 205, Pittsburgh, PA 15213

(“Petitioner”), believes that it is or will be damaged by Registration Nos. 2575170, 2841431,

2843786, and 2843405, and hereby petitions to cancel the same, with knowledge concerning its

own actions and on information and belief concerning all other matters.



The name and address of the current owner of Registration Nos. 2575170, 2841431,

2843786, and 2843405 is Napster, LLC, a limited liability company organized under the laws of

the State of Delaware, with an address at 455 El Camino Real, Santa Clara, California 95050

(hereinafter referred to as “Respondent”).

As grounds for this Petition, it is alleged that:

1. Respondent is the owner of record of the marks listed in Registration Nos.

2575170, 2841431, 2843786, and 2843405 (the “Napster Marks”). Respondent acquired the

Napster Marks through assignments, from Napster, Inc. (the original Applicant) to Roxio, Inc.

(the parent of Respondent) and then from Roxio, Inc. to Respondent.

2. In a currently-pending federal court lawsuit between Petitioner and Respondent,

the Respondent filed counterclaims against Petitioner asserting causes of action for, inter alia,

trade libel, defamation, and commercial disparagement, allegedly arising from Petitioner’s

reference to the name Napster. More particularly, Respondent asserts that the following

statement is false: “Napster, whose name had been synonymous with the most well—known

violation of intellectual property rights . . . .”

3. Napster, Inc. (the original Applicant) was embroiled in a highly publicized battle

with the music industry arising from its operation of an Intemet-based “service” that facilitated

rampant music piracy. Nearly twenty record companies sued Napster, Inc. for contributory and

vicarious copyright infringement and related causes of action, and this action was soon joined by

a class of music publishers. The court found a likelihood of success on the merits of the

copyright infringement claim and issued a preliminary injunction against Napster, Inc., and

stated in its opinion that Napster “contributed to illegal copying on a scale that is without

precedent...” A&M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 927 (N.D. Cal. 2000).



(emphasis added). In upholding the injunction (with modification) against Napster, Inc., the

Ninth Circuit confirmed the rampant infringement that Napster, Inc. was engaged in:

Napster, by its conduct, knowingly encourages and assists the

infringement ofplaintiffs’ copyrights.

The district court . . . properly found that Napster materially

contributes to direct infringement.

Napster’s failure to police the system’s “premises,” combined

with a showing that Napsterfinancially benefits from the

continuing availability of infringingfiles on its system, leads to

the imposition of vicarious liability.

A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1020, 1022, 1024 (9th Cir. 2001) (emphasis

added). Thus, two federal courts have stated unequivocally that Napster, Inc. was an infringer of

intellectual property rights (namely, copyrights).

4. In asserting that the Napster name (and, hence, each of the Napster Marks) was

not associated with violation of intellectual property rights, Respondent has rejected the goodwill

associated with the prior user, Napster, Inc., including the reputation that Napster, Inc. earned for

facilitating copyright infringement on an unprecedented scale. As such, Respondent has

admitted that it acquired the Napster Marks without the goodwill associated with the business.

5 . Trademarks cannot be validly assigned without the goodwill of the business. A

sale of a trademark divorced from its goodwill is an “assignment in gross,” which operates to

pass no rights to the purported assignee. Thus, the Napster Marks were not validly transferred

from Napster, Inc. to the Respondent (or to its parent, Roxio, Inc.). As the Napster Marks are no

longer used by the assignor, Napster, Inc., they have been abandoned. Accordingly, Registration

Nos. 2575170, 2841431, 2843786, and 2843405 are subject to cancellation.



6. Petitioner is being injured by the continued presence on the Principal Register of

Registration Nos. 2575170, 2841431, 2843786, and 2843405 because, inter alia, Petitioner’s fair

use rights to refer to the Napster name are being adversely affected by Respondent’s continued

registration of the Napster name as reflected in the registered Napster Marks.

7. Furthermore, the intent to use applications underlying Registration Nos. 2841431,

2843786, and 2843405 were improperly transferred in violation of 15 U.S.C. §lO60. No

application to register a mark under Section 1(b) of the Lanham Act, 15 U.S.C. §l05 1(b), shall

be assignable prior to the filing of an amendment under Section l(c), l5 U.S.C. §l05 l(c), to

bring the application into conformity with Section 1(a), 15 U.S.C. §l05l(a), or the filing of the

verified statement of use under Section l(d), 15 U.S.C. §l05l(d), except for an assignment to a

successor to the business of the applicant, or portion thereof, to which the mark pertains, if that

business is ongoing and existing.

8. The applications underlying Registration Nos. 2841431, 2843786, and 2843405

were filed by Napster, Inc. based upon an intent to use the marks under Section 1(b) of the

Lanham Act. These applications were still pending and no amendment to allege use (or

statement of use) had been filed when they were transferred by the original owner, Napster, Inc.,

to Roxio, Inc. (Napster, LLC’s parent) on November 27, 2002. To the extent that the business of

Napster, Inc. was ongoing and existing at the time of the assignment, Roxio, Inc. was not a

successor to the business of the original applicant, Napster, Inc. Accordingly, the applications

underlying Registration Nos. 2841431, 2843786, and 2843405 were void as of the date of

attempted assignment from Napster, Inc. to Roxio, Inc., and Registration Nos. 2841431,

2843786, and 2843405 are subject to cancellation.



9. These applications were again improperly transferred when, on June 13, 2003,

Roxio, Inc. transferred them to its subsidiary, Napster, LLC. On that date, the applications were

still pending and no amendment to allege use (or statement of use) had been filed. Accordingly,

Registration Nos. 2841431, 2843786, and 2843405 are subject to cancellation.

10. Finally, the assignment of Registration Nos. 2575170, 2841431, 2843786, and

2843405 was invalid under 15 U.S.C. §l060 as there has been a substantial change in the

services marketed and/or rendered under the Napster Marks, and, accordingly, there was no

transfer of the goodwill to which the marks pertained. Where a transferred mark is to be used on

a new and different product or service, any goodwill that the mark itself might represent cannot

legally be assigned. Respondent’s services under the Napster Marks are so different from the old

services that the goodwill was not legally assigned, and to allow continued use and registration

of the marks would work a deception upon the public. Whether the new service is better or

worse than the original is wholly immaterial; the substitution of one service for a different one

worked a forfeiture on whatever trademark rights Respondent attempted to acquire.

WHEREFORE, Petitioner prays this Petition for Cancellation be sustained in

favor of Petitioner and that Registration Nos. 2575170, 2841431, 2843786, and 2843405 be

canceled.

Please address all future communications regarding this cancellation to:

William K. Wells

KENYON & KENYON

1500 K Street, N.W., Suite 700

Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201



Please charge the filing fees of $4,200.00, and any other fees associated with this

proceeding to Deposit Account 11-0600.

Respectfully submitted,

s/ William K. Wells

William K. Wells

Brian S. Mudge
Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700

Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202) 220-4201

Counselfor Petitioner SightSound Technologies, Inc.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Trademark Reg. No. 2575170

Registration Date: June 4, 2002
For the Mark: NAPSTER

Trademark Reg. No. 2841431

Registration Date: May 11, 2004
For the Mark: NAPSTER

Trademark Reg. No. 2843786

Registration Date: May 18, 2004 Cancellation No. 92044347
For the Mark: NAPSTER

Trademark Reg. No. 2843405 RESPONDENT AND REGISTRANT

Registration Date: May 18, 2004 NAPSTER, LLC’S PETITION FOR

For the Mark: NAPSTER & Design STAY

SIGHTSOUND TECHNOLOGIES, INC.,

Petitioner,

v.

NAPSTER, LLC,

Respondent.  
Commissioner of Trademarks

P.O. Box 1451

Arlington, Virginia 22313-1451
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Respondent Napster, LLC (“Respondent” or “Registrant”), by its counsel, respectfully

moves the Board to stay the instant proceedings pending the resolution of issues raised by

Petitioner SightSound Technologies, Inc. (“Petitioner”) in its Petition for Cancellation that are

currently before the United States Bankruptcy Court for the District of Delaware and the United

States District Court for the Western District of Pennsylvania.

In support of its Motion, Respondent states as follows. In these proceedings, Petitioner

seeks cancellation of four NAPSTER registrations, namely, Registration Nos. 2575170,

2841431, 2843786 and 2843405 (collectively, the “NAPSTER Registrations”). There are

pending civil actions that may bear on the issues before the Board and therefore warrant the entry

of a stay of these cancellation proceedings until the resolution of the relevant issues by the

courts.

First, on June 3, 2002, Napster, Inc. and its subsidiaries (collectively, “Napster, Inc.”)

filed voluntary petitions for reliefunder Chapter 1 1 of Title 1 1 of the United States Code in the

Bankruptcy Court of the District of Delaware (the “Bankruptcy Court”).‘ After several months

of collaborative efforts by the Bankruptcy Court, the appointed Bankruptcy Trustee, and the

Official Committee of Unsecured Creditors, an Asset Purchase Agreement was entered into

between Napster, Inc. and Roxio, I.nc. (“Roxio”), which is Respondent’s parent. The Asset

Purchase Agreement provided for Roxio’s acquisition of substantially all ofNapster, Inc.’s

tangible and intangible assets, including the marks, good will and rights underlying the

NAPSTER Registrations (whether as an issued registration or as then-pending Intent to Use

1 The facts stated herein are supported by and set forth in greater detail in the Motion to Reopen
Chapter 11 Case and Enforce Sale Order and its accompanying exhibits, attached as Exhibit 1 to

the Zeller Declaration (“Zeller Decl.”) submitted herewith.
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applications). On November 27, 2002, after notice and a lengthy hearing at which multiple

parties appeared, the Bankruptcy Court entered a Sale Order approving the Asset Purchase

Agreement.

The Petition for Cancellation is specifically predicated on the alleged invalidity of the

assignment of the NAPSTER Registrations that had been accomplished in the Bankruptcy Court,

pursuant to the Bankruptcy Court’s Sale Order on November 27, 2002. §§§ Petition, fifll 5, 7-8.

Indeed, eliminating any question that Petitioner is attacking the Bankruptcy Court’s Sale Order

in these proceedings, the Petition for Cancellation identifies the allegedly unlawful transfer of the

challenged ITU applications as having occurred “when they were transferred by the original

owner, Napster, Inc., to Roxio, Inc. (Napster, LLC’s parent) on November 27, 2002”--the date of

the Bankruptcy Court’s Sale Order approving their transfer pursuant to the Asset Purchase

Agreement. Petition, {l 8 (emphasis added).

Because Petitioner has collaterally attacked the validity of the Bankruptcy Court’s Sale

Order and the Asset Purchase Agreement that it approved, Respondent and Roxio filed a Motion

to Reopen Chapter 11 Case and En force Sale Order (the “Motion”) on May 20, 2005. (Zeller

Decl., Exh. 1.) The Motion was served on Petitioner herein on May 20, 2005. (LCL, 1] 2.) Among

other things, the Motion seeks to reopen the Bankruptcy Court case and seeks an Order by the

Bankruptcy Court enforcing the terms of the Sale Order, including with respect to the NAPSTER

Registrations at issue in the Petition for Cancellation. (Zeller Decl., Exh. 1, 14-19.) As a result,

the validity of the assignment that Petitioner challenges in these proceedings is at issue in the

Motion before the Bankruptcy Court. (@
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Second, issues raised by the Petition for Cancellation also are the subject of another

pending civil action between the parties. On January 25, 2005, Petitioner sued Respondent and

Roxio in the United States District Court for the Western District of Pennsylvania (the “District

Court”) in an action for ostensible patent infringement entitled SightSound Technologies, Inc. v.

Roxio, Inc. and Napster, L.L.C., Case No. 04-1549. (Zeller Decl., Exh. 2.) Respondent and

Roxio filed an Answer and Counterclaims, as well as a First Amended Answer and

Counterclaims. (I_d., Exh. 3.) The Fourth through Ninth Counterclaims for Relief allege, among

other things, that Petitioner’s issuance of a press release stating that the Napster “name” is

“synonymous with the most well-known violation of intellectual property rights” constituted

unfair competition, trade libel, defamation, commercial disparagement, breach of contract and

intentional interference with prospective contractual relations. (lgl_.) Although the action in the

District Court is currently stayed pending the Patent Office’s re-examination of the patents

asserted by Petitioner in the District Court suit, the action remains pending before the District

Court. (Zeller Decl., 1l 4.)

The Petition for Cancellation reveals that it overlaps with, and duplicates, issues that are

pending before the District Court. The Petition for Cancellation acknowledges that

Respondent’s Counterclaims in the District Court “allegedly aris[e] from Petitioner’s reference

to the name Napster” and relies on Respondent’s Counterclaims filed in the District Court as a

basis for cancellation here. Petition for Cancellation, 111] 2, 4. Furthermore, Petitioner filed with

the District Court on February 11, 2005 a motion to dismiss that puts at issue, in largely identical

language, matters asserted in the Petition for Cancellation. Thus, Petitioner’s motion to dismiss

in the District Court recites the same allegations Petitioner makes in paragraph 3 of the Petition
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for Cancellation. (Zeller Decl., Exh. 4, at 1-2.) Furthermore, Petitioner’s motion to dismiss

presents to the District Court the same assignment—in-gross arguments that are alleged in

paragraphs 4 and 5 of the Petition for Cancellation. (Zeller Decl., Exh. 4, at 7-8.)2

Because the issues currently before the Bankruptcy Court and the District Court may

have an effect on issues raised in the Petition for Cancellation, the instant proceedings should be

stayed pending the courts’ determinations. The Board’s usual practice of staying its proceedings

pending the outcome of a court action that may have a bearing on the issues before the Board, as

is the situation here, is codified at 37 C.F.R. § 2.1 l7(a):

“Whenever it shall come to the attention of the Trademark Trial and Appeal Board that a

party or parties to a pending case are engaged in a civil action or another Board

proceeding which may have a bearing on the case, proceedings before the Board may be

suspended until termination of the civil action or other Board proceeding.”

§e§ Trademark Trial and Appeal Board Manual of Procedure § 510.02(a) (“[o]rdinarily, the

Board will suspend proceedings in the case before it if the final determination of the other

proceeding will have a bearing on the issues before the Board.”). Eali The Other Telgphone

Co. v. Connecticut Nat’l Telghone Q, 181 U.S.P.Q. 779, 781-82 (Comm’r of Patents 1974);

Townley Clothes, Inc. v. Goldring, lI_r_1_g, 100 U.S.P.Q. 57, 58 (Comm’r of Patents 1953) (“it is

deemed the sounder practice to suspend the [Trademark] Office proceedings pending termination

of the Court action.”).

The most logical and efficient course of action is for the Board to suspend these

proceedings until the Bankruptcy Court and the District Court resolve the issues that Petitioner

2 The District Court has not yet ruled on Petitioner’s motion to dismiss in those proceedings.
(Zeller Decl., 1] 5.)
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also asserts here. Respondent respectfully requests that the Board grant its motion and stay the

instant cancellation proceedings pending the completion of the relevant proceedings before the

Bankruptcy Court and before the District Court.

Respectfully submitted,

Dated: May 24,2005 By: 11.»... 7. ;¢
QUINN EMANUEL URQUHART

OLIVER & HEDGES, LLP

Michael T. Zeller

Michael E. Williams

865 South Figueroa Street, 10th Floor

Los Angeles, California 90017

Telephone: (213) 443-3000

Facsimile: (213) 443-3100

Attorneysfor Respondent

Napster, LLC
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Proof of Service

I hereby certify that a true and complete copy of the foregoing Respondent and Registrant

Napster, LLC’s Petition for Stay has been served on William K. Wells by mailing said copy on

May 24, 2005, via First Class Mail, postage prepaid to:

William K. Wells

Brian S. Mudge
Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700

Washington, DC 20005

Tel.: (202) 220-4200

Fax: (202)220-4201

/2 12%?‘
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Trademark Reg. No. 2575170

Registration Date: June 4, 20()2
For the Mark: NAPSTER.

Trademark Reg. No. 2841431

Registration Date: May 11, 2004
For the Mark: NAPSTER

Trademark Reg. No. 2843786 Cancellation No. 92044347

Registration Date: May 18, 2004
For the Mark: NAPSTER.

DECLARATION OF MICHAEL T.

Trademark Reg. No. 2843405 ZELLER IN SUPPORT OF

Registration Date: May 18, 2()04 RESPONDENT AND REGISTRANT

For the Mark: NAPSTER & Design NAPSTER, LLC’S PETITION FOR
STAY

SIGHTSOUND TECHNOLOGIES, INC.,

Petitioner,

v.

NAPSTER, L.L.C.,

Respondent.  
Commissioner of Trademarks

P.O. Box 1451

Arlington, Virginia 22313-1451
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1, Michael T. Zeller, do hereby declare and state as follows:

1. I am a member of the State Bars of California, New York and Illinois and am

counsel for Napster, LLC in these proceedings and for Napster, LLC and Roxio, Inc. in

SightSound Technologies, Inc. v. Roxio, Inc., and Napster, L.L.C., Civil Action No. 04-1549

(W.D. Pa.), and In re: Enco Recovery Corp. f/k/a/Napster, Inc., No. 02-11573 (PJW) (Bankr. D.

Del.). I have personal knowledge of the facts stated herein and, if sworn as a witness, could and

would testify competently thereto.

2. On May 20, 2005, Respondent and Roxio filed a Motion to Reopen Chapter 11

Case and Enforce Sale Order (“the Motion”) in In re: Enco Recovery Corp. f/k/a/ Napster, Inc.

A true and correct copy of the Motion and its accompanying exhibits are attached hereto as

Exhibit 1. The Motion was served o:n Petitioner herein on May 20, 2005. Among other things,

the Motion seeks to reopen the Bankruptcy Court proceedings and seeks an Order by the

Bankruptcy Court enforcing the transfer of assets, including the four NAPSTER Registrations at

issue in the Petition for Cancellation.. As a result, the validity of the assignment that Petitioner

challenges in these proceedings is at issue in the Motion before the Bankruptcy Court.

3. On January 25, 2005, Petitioner sued Respondent and Roxio in the United States

District Court for the Western District of Pennsylvania (the “District Court”) in an action for

ostensible patent infringement entitled Sig/ztSound Technologies, Inc. v. Roxio, Inc. and Napster,

L.L.C., Case No. 04-1549. A true and correct copy of the Complaint in that action is attached

hereto as Exhibit 2. Respondent and Roxio filed an Answer and Counterclaims, as well as a First

Amended Answer and Counterclaims. A true and correct copy of the original and First

Amended Answer and Counterclaims are attached hereto as Exhibit 3.
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4. The Fourth through Ninth Counterclaims for Relief in the First Amended Answer

and Counterclaims allege, among other things, that Petitioner’s issuance of a press release stating

that the Napster “name” is “synonymous with the most well—known Violation of intellectual

property rights” constituted unfair competition, trade libel, defamation, commercial

disparagement, breach of contract, and intentional interference with prospective contractual

relations. Although the action in the District Court is currently stayed pending the Patent

Office’s re-examination of the patents asserted by Petitioner in the District Court suit, the action

remains pending before the District Court.

5. Petitioner filed with the District Court on February 11, 2005 a motion to dismiss

that puts at issue, in largely identical language, matters asserted in the Petition for Cancellation.

A true and correct copy of the motion to dismiss is attached hereto as Exhibit 4. Thus,

Petitioner’s motion to dismiss recites (at pages 1 to 2) the same allegations Petitioner makes in

paragraph 3 of the Petition for Cancellation. Furthermore, Petitioner’s motion to dismiss (at

pages 7 to 8) presents to the District Court the same assignment—in—gross arguments that are

alleged in paragraphs 4 and 5 of the Petition for Cancellation. The District Court has not yet

ruled on Petitioner’s motion to dismiss in those proceedings.

I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.

Executed this 24th day of May, 2005, at Los Angeles, California.

flailing { /V-
Michael T. Zeller
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

IN RE: ENCO RECOVERY CORP.. ) Chapter 11

f/k/a NAPSTER, INC., )

a Delaware corporation, et al., ) Jointly Administered
) Case No. 02-11573 (PJW)

)

Debtors. ) Objection Deadline: June 6, 2005 @ 4:00 pm.

i Hearing Date: June 13, 2005 @ 2:30 pm.

NOTICE OF MOTION TO REOPEN CHAPTER 11

CASE AND ENFORCE SALE ORDER

PLEASE TAKE NOTICE that on May 19, 2005, Roxio, Inc. and Napster, LLC

(collectively, the “Movants”) filed the attached Motion to Reopen Chapter 11 Case and Enforce

Sale Order (the “Motion”) with the United States Bankruptcy Court for the District of Delaware,

824 Market Street, 3rd Floor, Wilmington, Delaware 19801 (the “Bankruptcy Court”).

PLEASE TAKE FURTHER NOTICE that a hearing on the Motion will be held

before The Honorable Peter .1. Walsh on June 13, 2005 at 2:30 pm. (Eastern Time).

PLEASE TAKE FURTHER NOTICE that any objections to the Motion must

be in writing, filed with the Clerk of the Bankruptcy Court, 824 Market Street, 3rd Floor,

Wilmington, Delaware 19801, and served upon and received by the undersigned counsel for the

Movants on or before June 6, 2005 at 4:00 p.m. (Eastern Time).

Date filed: 5/I9/05

Docket #: 972
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IN THE EVENT THAT NO OBJECTION IS FILED AND RECEIVED BY

MOVANTS IN ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE

RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE OR HEARING.

Dated: May 16, 2005

Wilmington, Delaware
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Mark D. Co lins (No 981)

Micha l.I. erchant (No. 3854)

(302) 651-7700

- and -

Michael T. Zeller (pro hac application pending)

QUINN EMANUEL URQUHART OLIVER &

I-IEDGES, LLP

865 S. Figueroa Street, 10th Floor

Los Angeles, California 90017

Telephone: 213-443-3100
Facsimile: 213—443-3200

- and —

Suzzanne Uhland (pro hac application pending)
O’MELVENY & MYERS LLP

400 South Hope St.

Los Angeles, California 90071

(213) 430-6000

Attomeys for Plaintiffs

ROXIO. INC. and NAPSTER, L..L.C.



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

IN RE: ENCO RECOVERY CORP. ) Chapter 11

flk/a NAPSTER, INC., )

a Delaware corporation, et al., ) Jointly Administered

) Case No. 02-11573 (PJW)

)

Debtors. ) Objection Deadline: June 6, 2005 @ 4:00 p.m.

) Hearing Date: June 13, 2005 @ 2:30 p.m.

MOTION TO REOPEN CHAPTER 11

CASE AND ENFORCE SALE ORDER

Roxio, Inc. and Napster, LLC (collectively, the “Movants”), by and through their

undersigned counsel, hereby move the Court, pursuant to sections 105, 350(b) and 363 of title 1 l

of the United States Code (the “Bankruptcy Code”), and Rule 3020(d) of the Federal Rules of

Bankruptcy Procedure (the “Bankruptcy Rules”), for the entry of an order (i) reopening the

chapter 11 cases of Enco Recovery Corp. (f/l</a/ Napster, Inc..), Enco-2 Recovery Corp. (f/k/a

Napster Music Company, Inc.) and Enco-3 Recovery Corp, (f/lc/a Napster Mobile Company,

Inc.) (collectively, the “Debtors”), and (ii) enforcing the Court’s Order approving the sale of the

Debtors’ assets to Roxio, Inc, (the “Motion”). In support of the Motion, the Movants

respectfully represent as follows:

I. QJRISDICTION AND VENUE

1. This Court has jurisdiction over this proceeding pursuant to 28 USC.

§§ 157 and l334(b).

2. This Court also has retained jurisdiction to grant the relief requested

herein pursuant to Paragraph 22 ofits Order Under 11 U.S.C. §§ 105(a), 363, 365 and l146(c),

and Fed- R, Bankr. P. 2002, 6004, 6006, and 9014 (A) Approving Asset Purchase Agreement;
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(B) Authorizing the Sale of Substantially All of Debtors’ Assets; (C) Authorizing Assumption

and Assignment of Certain Executory Contract; and (D) Granting Other Related Relief (the “Sale

Order”) [Docket No. 423]..'

3. Venue is proper in this Court pursuant to 28 U.S.C.. § l409(a) because this

Motion concerns a matter that arises in, and is related to, the Debtors’ chapter l 1 cases.

II. BACKGROUND

4. On June 3, 20012, the Debtors filed voluntary petitions for relief under

chapter 11 of the Bankruptcy Code in this Court. The chapter 11 cases were procedurally

consolidated for administrative purposes. Prior to filing their bankruptcy petitions, the Debtors

provided an online service whereby users could download and share music and other content via

the Intemet. SeeA&M Records, Inc. v. Napster, Inc, 114 F. Supp. 2d 896, 901-902 (N.D. Cal.

2000).

5. Following several eventful and contentious months during which, among

other things, the Court rejected a proposed sale of the Debtors’ assets to Bertelsmann AG and

appointed Hobart G. Truesdell as Chapter 1 I trustee (the “Trustee”), the Court approved the sale

of substantially all of the Debtors’ assets to Roxio, Inc. (“Roxio”). The process leading to the

sale involved substantial collaborative efforts by this Court, the Trustee and the Official

’ A true and correct copy of the Sale Order is attached hereto as Exhibit A. Paragraph 22 of the Sale Order
states:

This Court retains jurisdiction to enforce and implement the terms and

provisions of the Asset Purchase Agreement, all amendments thereto, any
waivers and consents thereunder, and of each of'the agreements executed in

connection therewith in all respects, including, but not limited to, retaining

jurisdiction to (a) compel delivery of the Assets to the Buyer, (b) resolve any
disputes arising under or related to the Asset Purchase Agreement, except as
otherwise provided therein, (c) interpret, implement, and enforce the provisions
of this Sale Order, and (d) protect the Buyer against (i) any of the Excluded
Liabilities or (ii) any Interests in the Debtors or the Assets, of'any kind or nature

whatsoever, attaching to the proceeds of the Sale.
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Committee of Unsecured Creditors to maximize the value of the Debtors’ estate and to resolve

their bankruptcy cases. These efforts included extensively marketing the Debtors’ assets and

soliciting bids from interested parties for those assets.

A. Roxio, Inc. Acquires Substantially All of the Debtor’s Assets, Including Their

Marks and Associated Goodwill, Pursuant to This Court’s Sale Order.

6. One bidder for the Debtors’ assets was Roxio, which provided debtor-in-

possession financing to the Debtors so that they could continue business operations during the

pendency of the bankruptcy proceedings (the “DIP Financing”). On November 27, 2002, after

notice and a lengthy hearing at which multiple parties appeared, Roxio’s bid for the Debtors’

assets was deemed the highest and best offer, and the Court entered the Sale Order authorizing

and approving that certain Asset Purchase Agreement dated as of November 15, 2002 between

Napster, Inc., Napster Music Company, Inc., Napster Mobile Company, Inc. and Roxio, Inc. (the

“Asset Purchase Agreement” or “APA”).’

7. Pursuant to the Asset Purchase Agreement, Roxio acquired all of the

Debtors’ assets except for certain excluded assets (the “Napster Assets”)? fi Sale Order, 11114,

9; se_e alfl APA, §§ 2.1, 2,2, 3.3. In exchange, Roxio paid substantial consideration:

approximately $5 million in cash, a warrant for 100,000 common shares of Roxio (the

“WaII'ant”) and forgiveness ofapproximately $200,000 due under the DIP Financing provided

by Roxio. fig APA, § 2.6.

8. The Napster Assets acquired by Roxio consisted of the tangible and

intangible property that fomied the core of the Debtors’ onvline services and related technology.

1 A true and correct copy of'the Asset Purchase Agreement is attached hereto as Exhibit B.

J The amounts paid by Roxio were ultimately used to fund the Debtors’ administrative expenses and to
provide a distribution to creditors. Moreover, through the Warrant (which was exercised by the Trustee and
generated additional cash proceeds of approximately $500,000), creditors were provided with a valuable interest in

the going concern business that Roxio continued to operate following the acquisition of the Napster Assets.
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This included:

“[A]ll of Sellers’ right, title and interest in, to and under the assets,

properties, contract rights and Intended Business[‘] as of the

commencement of the Bankruptcy Case, of‘ every kind and description,

wherever located, real, personal or mixed, tangible or intangible, owned,

held or used by the Sellers in the conduct of their Intended Business as the

same shall exist on the Closing Date, other than the Excluded Assets, but

including, without limitation, (a) all assets shown on Schedule B of the

Schedule of'Assets and Liabilities filed by each of the Sellers and

Schedule 2.1 hereto and (b) all right, title and interest of Sellers in, to and

under the following (collectively, the “Purchased Assets”).” APA § 2.1.

“[A]ll of Sellers’ rights, title and interest in, to and under all Intellectual

Property Rights owned, licensed or used by the Sellers (including the

goodwill of the Intended Business in which any of the marks are

used), including the items listed in Schedule 2.l(b).” APA, § 2.1(b)

(emphasis added)?

“[A]li goodwill associated with the Purchased Assets, together with the

right to represent to third parties that Buyer is the successor to the

Intended Business operated by the Sellers.” APA § 2.1 (f) (emphasis

added).

4 The ten-n “lntended Business" is defined in the Asset Purchase Agreement as “the Sellers’ intended

business of operating a legal secure online subscription service for the distribution and sharing of music and other
content." APA§ l.l(a)..

5 The term “Intellectual Property ltights" is defined as

all patents, patent applications and other patent rights (including any divisions,
continuations, continuation:s~in—part, requests for continued examinations,
substitutions, or reissues and reexaminations thereof, whether or not any such

applications are modified, withdrawn or resubmitted), trademarks, trade dress,
service marks, corporate names, domain names, trade names, brand names,
service marks, service names, mask works, assumed names, logos, inventions,

trade secrets, designs, technology, know—how, processes, procedures,
techniques, methods, inventions, proprietary data, formulae, research and

development data, computer software programs and other intangible property,
copyrights (including all variants thereof and any registration or
applications for registration of any of the foregoing and non—registered
copyrights), including all files, manuals, documentation and source and object

codes related to any of the foregoing, or any other similar type of proprietary
intellectual property right (whether or not patentable or subject to copyright,
mask work or trade secret protection) and the Assigned Intellectual Property, in
each case which is owned, licensed or used by any Seller.

APA, § l.l(a) (emphasis added).
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“[A]1l Books and Records, files and papers, whether in hard copy or

computer format related to the Purchased Assets, including, without
limitation, engineering information, sales and promotional literature,

manuals and data, sales and purchase correspondence, lists of present and

former suppliers, lists ofpresent and former customers, personnel and

employment records, and any information relating to Tax imposed on the

Purchased Assets.” APA, § 2.l(d).

“[A]ny non-disclosure agreements entered into between any of the Sellers

and any current or former employees or consultants or any other third

parties to protect confidential information of Sellers.” APA, §§ 2..l(g)..

“[A]ny Intellectual Property Rights assigrnnent agreements, including,

without limitation, any agreements executed by employees or agents

acknowledging the proprietary interest of Sellers in any Intellectual

Property Rights..” APA, § 2.l(h).

’ The Debtors’ subscriber lists, including (i) “[a] list of subscribers to the

Napster beta service,” (ii) “[a] list of subscribers to the Napster

newsletter,” (iii) “[a] list of subscribers to the Napster “Featured Music’

mailing list,” (iv) “[a] list of subscribers to the ‘Political Action Network’

mailing list,” (V) “[a] list of people who have emailed Napster’s customer

service department” and (vi) “[a]ll other information Napster has collected

and possesses regarding its users.” APA, Schedule 3.6(a).

“[A]ll computer software programs and data used in connection with the

Purchased Assets,” APA, § 2..1(e).

9. Among the trademarks, trademark registrations and pending applications

for registration which were transferred to Roxio under the terms of the Asset Purchase

Agreement were each of the following:

(i) United States Trademark Registration No. 2575170 for the mark

NAPSTER, registered on the Principal Register of the United States Trademark

Office on June 4, 2002 (the “NAPSTER Registration”) (APA, § 2.l(b), Schedule

3.6(a));" and

(ii) three then-pending Intent-to-Use applications that Napster, Inc. had filed

with the United States Trademark Office (the “NAPSTER ITU Applications”) and

" A true and correct copy of the NAPSTER Registration is attached hereto as Exhibit C.
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that subsequently ripened into United States Trademark Registration Nos.

2841431, 2843786 and 2843405 (APA, § 2.l(b), Schedule 3.6(a)).’

10. In the Sale Order, the Court expressly approved the Asset Purchase

Agreement and the transfer of the Napster Assets to Roxio. Sale Order 11 4 (“The Asset Purchase

Agreement, and all of the terms and conditions thereof, is hereby approved”). In doing so, the

Court specifically found and ordered:

11.

“Pursuant to 1 1 U.S.C. §§ l05(a) and 363(f), the Assets shall be

transferred to the Buyer” and “[t]he transfer of the Assets to the Buyer

pursuant to the Asset Purchase Agreement constitutes a legal, valid, and

effective transfer of the Assets, and shall vest the Buyer with all right,

title, and interest of the Debtors in and to the Assets . . . .” Sale Order,

111] 7, 9 (emphasis added).

“The terms and provisions of the Asset Purchase Agreement and this Sale

Order shall be binding in all respects upon, and shall inure to the benefit

of, the Debtors, their estates, and their creditors, the Buyer, and their

respective affiliates, successors and assigns, and any affected third

parties . . . .” Sale Order, 1] 26 (emphasis added).

“Each and every federal, state, and local governmental agency or

department, registrar of internet domain names and any other person or

entity is hereby directed to accept any and all documents and instruments

necessary and appropriate to consummate the transactions contemplated

by the Asset Purchase Agreement.” Sale Order, 1] 16.

Following the sale, the Debtors changed their corporate names because

they were among the Intellectual Property Rights acquired by Roxio. Sic APA, § 5.7. Roxio

subsequently assigned the Napster Assets to Napster, LLC, which currently offers music and

other content for downloading on the Internet. The marks that are the subject of the NAPSTER

Registration, and the then-pending NAPSTER ITU Applications, are being used, and at all

relevant times have been used, in coruiection with the sale, advertisement, and marketing of

7 True and correct copies ofeach of the foregoing registrations that resulted from the NAPSTER lTU
Applications are attached hereto as Exhibits I), E and F.
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music and other content offered for downloading over the Internet.

B. SightSound Technologies, Inc. Attacks the Sale Order and Alleges that the Debtors’
Marks And Business Were Not Actually Transferred to Roxio.

12. More than two years after the Court approved the Asset Purchase

Agreement and entered the Sale Order — and despite the explicit findings and rulings it made

therein — SightSound Technologies, Inc. (“Sightsound”) has recently launched an attack on the

Sale Order and the validity of the sale and transfer ofthe Napster Assets to Roxio.

13. Specifically, on or about March 22, 2005, SightSound filed a petition (the

“Petition”) with the United States Trademark Trial and Appeal Board (“TTAB”) seeking the

cancellation of the NAPSTER Registration and the registrations upon which the NAPSTER ITU

Applications were based that were included in the Napster Assets acquired by Roxio from the

Debtors pursuant to the Sale Order and Asset Purchase Agreement."

14. In the Petition, SightSound makes two attacks that seek to undermine, and

indeed nullify, the validity of the transfer of the Napster Assets to Roxio pursuant to the Sale

Order and Asset Purchase Agreement. Both of these challenges are based on the premise that the

Court’s findings and rulings in the Sale Order, as well as its approval of the Asset Purchase

Agreement (and the sale of the Napster Assets), are all without legal effect with respect to the

NAPSTER Registration and NAPSTER ITU Applications — except apparently to result in their

cancellation.°

15‘ First, SightSound asserts, quite remarkably, that the transfer of the

NAPSTER Registration and NAPSTER ITU Applications was invalid because it was

“ A true and correct copy of the Petition is attached hereto as Exhibit G.

9 SightSound does not assert an interest in the NAPSTER Registration or NAPSTER lTU Applications, nor
does it claim any independent right in the registrations.
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purportedly made without their accompanying goodwill and therefore constituted an “assignment

in gross.” §_e§ Petition, W 5, 10. The Sale Order and Asset Purchase Agreement, however,

expressly provide that Roxio did acquire such goodwill along with the other Napster

Assets. ‘°

16. Second, Sightsound alleges that Roxio is “not a successor to the business

of’ Napster, Inc. and therefore the NAPSTER ITU Applications are void - notwithstanding the

fact that the Sale Order and Asset Purchase Agreement expressly provide that Roxio

acquired the Debtors’ business and the right to represent that it is the successor to the

Debtors’ business- Petition, 1} 8.

l 7. In making these allegations and filing the Petition, SightSound seeks to

undermine several key temis of the Sale Order" and Asset Purchase Agreement, including:

' The provision of the Sale Order which found that the transfer of the

Napster Assets under the Asset Purchase Agreement (including the

NAPSTER Registration and NAPSTER ITU Applications and associated

goodwill) “constitutes a legal, valid, and effective transfer of the Assets,

and shall vest the Buyer with all right, title, and interest of the Debtors in

and to the Assets.” §_eg Sale Order, 1| 9.

‘ The provisions of the Sale Order that approved the Asset Purchase

Agreement and all of its terms and conditions, and authorized the sale of

the Napster Assets to Roxio, which included the NAPSTER Registration

'0 Goodwill is “the expectancy of continued patronage” for a business and is a label for the “imponderable
qualities that attract customers to the business.” Newark It/Iorning Ledger Co. v. United Slater, 507 US. 546, 555-56
(I993) (internal quotation marks omitted). See also In re Brown, 242 N.Y. l, 6 ( l 926) (“Men will pay for any

privilege that gives a reasonable expectancy of preference in the race ofcompetition, .. Such expectancy may come
from succession in place or name or otherwise to a business which has won the favor of its customers. It is then

known as good will.”). As described below, not only did the Sale Order and Asset Purchase Agreement state that
the relevant goodwill was being transferred, but the nature of the transaction — which assigned customer lists,
technology and an array of tangible and intangible assets - makes clear that such goodwill was in fact transferred as
part of the Sale Order and the Asset Purchase Agreement.

" SightSound‘s identification ofthe allegedly unlawful transfer ofthe NAPSTER [TU Applications as
having occurred on November 27, 2002 — the date ofthe Sale Order— makes clear that it is directly challenging the
effectiveness of the Sale Order. gg Petition, 1] 8.

RLF l-28762250.



and NAPSTER ITU Applications and associated goodwill. _S__e_e Sale

Order, 1111 4-7, 28.

' The provision of the Sale Order which mandated that the temrs of the Sale

Order and Asset Purchase Agreement are “binding in all respects upon . . .

any affected third parties.” S_e_§ Sale Order, 1] 26.

The provisions of the Asset Purchase Agreement pursuant to which the

NAPSTER Registration and NAPSTER ITU Applications and associated

goodwill were transferred to Roxio. Sfi APA, § 2.l(b), Schedule 3.6(a)..

The provision of the Asset Purchase Agreement pursuant to which all

goodwill associated with the Napster Assets “together with the right to

represent to third parties that [Roxio] is the successor to the Intended

Business operat.ed by” the Debtors were transferred to Roxio.. APA,

§2.1(r).

° The provision of the Asset Purchase Agreement that represented “[t]he

consummation of the transactions contemplated by this Agreement will

not alter, impai:r or extinguish any Intellectual Property Rights owned,

licensed or used by Sellers.” APA, § 3.6(f).

llll. ARGUMENT

18. As explained below, the Court should (i) reopen the Debtors’ bankruptcy

case and enforce the Sale Order and Asset Purchase Agreement and (ii) prohibit SightSound

from further attacking and seeking to undo the Sale Order, Asset Purchase Agreement and the

transfer of the Napster Assets to Roxie, including without limitation the NAPSTER Registration

and the NAPSTER ITU Applications together with their associated goodwill.

A. The Court Should Reopen the Debtors’ Bankruptcy Cases To Enforce the Sale

Order and Asset Purchase Agreement.

19. Bankruptcy Code Section 350(b) provides that “[a] case may be reopened

in the court in which such case was closed to administer assets, to accord relief to the debtor, or

for other cause.” l 1 USC. § 350(b). The Movants submit that sufficient cause exists to reopen

the Debtors’ bankruptcy case and enforce the Court’s Sale Order.
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20. “A proceeding under section 363 is an in rem proceeding. It transfers

property rights, and property rights are rights good against the world, not just against parties to a

judgment or persons with notice of the proceeding.” Gekas v. Pipin (In re Met-L- Wood Corp),

861 F.2d 1012, 1017 (7'h Cir. 1988); see also e.g. Regions Bank v. J.R. Oil Co., LLC, 387 F.3d

721, 732 (8th Cir.. 2004) (“[3] bankruptcy sale under 11 U.S.C. § 363, free and clear ofall liens, is

a judgment that is good against the world, not merely as against parties to the proceedings.”)..

21. As a result, even nonparties are barred from attacking or undermining the

sale and transfer of assets to a buyer made pursuant to Bankruptcy Code Section 363 in a

bankruptcy case. See e.g. Met~L- Wood, 861 F ..2d at 817; Regions Bank, 387 F.3d at 732

(nonparties are barred by “the nature of rights transferred under 11 U.S.C. § 363” from attacking

or challenging assets transferred and sold to buyer).

22. Here, Sightsound seeks to nullify keys terms ofthe Sale Order and Asset

Purchase Agreement, and to undemiine the sale of" the Napster Assets. SightSound asserts that

the NAPSTER Registration and N STER ITU Applications were transferred to Roxio as part

of an “assignment in gross” — that is, without their associated goodwill.” It claims that the Sale

Order and Asset Purchase Agreement are void in that they did not transfer the NAPSTER

Registration and NAPSTER ITU Applications and associated goodwill to Roxio, and that Roxio

is not a successor to the Debtors.

23. These issues, however, have already been addressed and resolved in

this Court. The Sale Order and Asset Purchase Agreement provide that the Napster Assets

acquired by Roxio specifically include the Debtors’ trademarks, trademark registrations and

pending applications for registration and all of their associated goodwill. $533 Sale Order ‘H11 4-7,

” SightSound's attack on this Court’s power and the Sale Order is even more disconcerting considering
that Sightsound does not assert any interest or independent right in the registrations or the underlying marks,
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28. The Asset Purchase Agreement specifically transferred all goodwill associated with the

Napster Assets to Roxio “together with the right to represent to third parties that [Roxio] is the

successor to the Intended Business operated by” the Debtors. APA, § 2.1(f). This Court also

found and ordered that the transfer of the Napster Assets (including the NAPSTER Registration

and NAPSTER ITU Applications and associated goodwill) to Roxio constituted a “legal, valid,

and effective transfer” and vested Roxio “with all right, title, and interest” in and to the Napster

Assets. Sale Order 1] 9 (emphasis added).

24. The provisions of the Sale Order and Asset Purchase Agreement mean

precisely what they state: that Roxio acquired the NAPSTER Registration and NAPSTER ITU

Applications together with their goodwill from the Debtors, and that Roxio (and its subsequent

assignees) are successors to the business operated by the Debtors. Having approved the Asset

Purchase Agreement, the sale of the Napster Assets (including the NAPSTER Registration and

NAPSTER ITU Applications and associated goodwill) to Roxio and entered the Sale Order —— and

having made specific finding and rulings in connection therewith — the Court should protect the

integrity of this transaction by reopening the Debtors’ bankruptcy case and enforcing the Sale

Order.

B. The Court Should Enforce the Sale Order and Asset Purchase Agreement That

Transferred the NAPSTER Registration and NAPSTER ITU Applications and
Associated Goodwill to Roxio.

1. The Court Should Prohibit Sightsound from Further Attacking or

Undermining the Sale Order, Asset Purchase Agreement and the Transfer of

the Napster Assets to Roxio.

25. SightSound’s attack upon the Sale Order in TTAB plainly seeks to

invalidate the Sale Order, Asset Purchase Agreement and transactions specifically approved by
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this Court.” Sightsound seeks to nullify and void the sale ofithe NAPSTER Registration and

NAPSTER ITU Applications and associated goodwill to Roxio under Bankruptcy Code Section

363 by claiming, in a separate proceeding, that no such goodwill was transferred and that Roxie

was not a successor to the Debtors’ business - despite the Court’s findings and rulings to the

contrary in the Sale Order and the terms of the Asset Purchase Agreement.

26. It is well established that “[j]udicial sales are to be accorded a substantial

measure of finality in order to protect and encourage the process of selling estate assets. If

parties are to be encouraged to bid at judicial sales there must be stability in such sales and a

time must come when a fair bid is accepted and the proceedings are ended.” Must’ v. Nigro (In re

Homestead Industries, Inc.), 138 B.R. 788, 790 (Bankr. W.D. Pa. 1992) (citing in re Webcor,

392 F.2d 893, 898 (7”' Cir. 1968)).

27. Indeed, “[i]f purchasers at judicially approved sales of property ofa

bankrupt estate . .. .. cannot rely on the «deed that they receive at the sale, it will be difficult to

liquidate bankrupt estates at positive prices. This insight informs the law’s treatment of efforts to

undo such sales.” In re Edwards, 962 F.2d 641, 643 (7‘h Cir‘. 1992) (internal citations omitted).

28. SightSound, however, seeks to undermine this very process and the

finality of‘ the Sale Order. It is equally apparent that, unless prohibited by this Court, Sightsound

will continue to attack the Sale Order and the Asset Purchase Agreement in other tribunals,

including by pursuing the cancellation of the NAPSTER Registration and the NAPSTER ITU

Applications acquired by Roxio. It should not be permitted to do so.

'3 SightSound’s resort to TTAB is especially inappropriate because the matters raised by Sightsound
should be considered in the first instance only by this Court and may be challenged, ifat all, only on proper‘ appeal

from the Sale Order or upon motion seeking to vacate the Sale Order. See e g. In re Chicago, Milwaukee, St. Paul
and Pacific It R Co , 6 F.3d 1184, 1 I94 (7' Cir. 1993) (“the reorganization court is clearly in the best position . . .
to interpret the consummation order . ."); In re Kewanee Boiler Corp , 270 B.R. 9l2, 9l 7 (Bankr. ND. lll. 2002)
(bankruptcy courts should interpret and enforce their orders) (citing In re Weber, 25 F.3d 413, 4l6 (7‘" Cir. 1994)).
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29. “It is axiomatic that a court possesses the inherent authority to enforce its

own orders..” In re Continental Airlines, Inc., 236 B..R. 318, 325-26 (Bankr. D. Del. 1999), aff’d,

279 F.3d 226 (Elm Cir. 2002) (citations omitted); see also e.g,. Fed. R. Bankr. P. 3020(d)

(“[n]otwithstanding the entry of the order of confimiation, the court may issue any other order

necessary to administer the estate”). Moreover, Bankruptcy Code Section 105(a) provides that a

bankruptcy court is authorized to issue any order, process or judgment necessary to carry out the

provisions ofthe Bankruptcy Code, and “gives the bankruptcy court ‘the power and the

jurisdiction to enforce its valid orders.” In re Marcus Hook Development Park, Inc., 943 F.2d

261, 266 (3rd Cir. 1991) (quoting In re Rodeo Mercliandising Services, Inc., 11 1 BR, 684, 688-

89 (N.D. Ill. 1990)); 11 USC.. § 105(.-a). In the exercise of this authority, courts have inherent

powers to enforce compliance with and execution of" their lawful orders. See eg. Continental

Airlines, 236 B.R. at 331 (finding creditors in contempt of plan and confirmation order and

awarding debtor attorneys’ fees and costs); In re Kennedy, 80 B.R. 673 (Bankr. D. Del. 1987)

(finding party in contempt ofcourt order and awarding attorneys’ fees incurred in bringing

motion for contempt).

30. Here, the Court should exercise its authority to enforce the terms of the

Sale Order and prohibit SightSound from further attacking or seeking to undermine the Sale

Order, Asset Purchase Agreement and the validity of the transfer of the NAPSTER Registration

and the NAPSTER ITU Applications to Roxio.. See eg. La Prefereida, Inc. v. Cerveceria

Modelo, SA. de CV, 914 F.2d 900, 908 (7"' Cir. 1990) (barring party from asserting rights to

trademark transferred and sold under bankruptcy court sale pursuant to Bankruptcy Code Section

363 and noting that “bankruptcy sales, if they are to fulfill their role, must be final when made”);

Edwards, 962 F.2d at 641 (“[t]he bona fide purchaser at a bankruptcy sale gets good title”).

13RL F 13876225-2



2. The Validity of the Assignment is Supported By the Sale Order, the Specific

Terms of the Asset Purchase Agreement and the Transfer of Substantially

All of Napster, Inc.’s Assets Under the Asset Purchase Agreement.

31. SightSound’s allegations that the NAPSTER Registration and the

NAPSTER ITU Applications were assigned in gross —— that is, without their accompanying

goodwill ~ are groundless. A trademark may be validly assigned if the goodwill associated with

the mark is also assigned, and trademark rights may be validly assigned by a trustee in

bankruptcy proceedings. VISA, U.S.A,, Inc. v. Birminglram Trust Nat’! Bank, 696 F.2d 1371,

1375 (Fed. Cir. 1982); see also Roman Cleanser Co., 12.. Na! '1 Acceptance Co. ofAmerica, 43

BR. 940, 947 (Bankr. E.D. Mich. 1984), ajj”d, 802 F.2d 207 (6th Cir. 1986); 15 U..S.C. § 1060.

An “assignment-in-gross” only occurs when a mark is assigned without its associated goodwill.

VISA, 696 F.2d at 1375."

32. The Sale Order and Asset Purchase Agreement expressly provide that the

NAPSTER Registration and the NAPSTER ITU Applications were assigned along with their

associated goodwill, which supports the conclusion that their goodwill was in fact transferred

and that the assignment was valid. See Glamorene Products Corp. v. Procter & Gamble Co.,

538 F.2d 894, 895 (C.C.P.A. 1976) (assignment provided mark was assigned ‘“together with the

goodwill of the business symbolized by said trademark and in connection with which said

trademark is used.”’); eMacl7ine.s, Inc. v. Ready Access Memory, Inc., No. EDCV00—00374~

VAPEEX, 2001 WL 456404, *1 l (C.lD. Cal. March 5, 2001) (agreement evinced intent for

“good will to pass with the assignment”); Main Street Outfitters, Inc. v. Federated Dep '1 Stores,

'4 The basic rationale for the anti-assignment-in—gross rule lies in the nature of trademarks: because a
trademark identifies the source of goods or services, the separation of a trademark from its established associations

will result in consumer deception since the trademark is no longer associated with the same or similar products or
services. VISA, 696 F.2d at 1375; Roman C/c'at1.s'er, 43 BR. at 947. Thus, the ultimate concern and purpose behind
the rule is the protection of the public. Money Store v Harriscorp Finance, Inc, 689 F.2d 666, 676 (7"‘ Cir. 1982),
citing Syntax Z.aboratorr'es v Norwich P/rarm C0., 315 F. Supp 45 (SD NY. 1970), aff'd, 437 F 2d 566 (2d Cir.
1971)
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Inc., 730 F . Supp. 289, 290-91 (D.. Mimi. 1989) (agreement provided transfer of “all the good

will then attached to the trademark”); Bambu Sales, Inc. v. Sultana Crackers, Inc., 683 F. Supp.

899, 905 (E.D.N..Y. 1988) (amended assignment agreement recited assignment ofgoodwill);

Marshalc v. Green, 505 F. Supp.. 1054, 1061 (S..D.N.Y. 1981) (instrument provided for transfer of

goodwill); Redmond Proa'uc1‘.$, Inc. v. ETS, Inc., 1998 WL 698407, *8 ('l'.T.A..B. 1998) (mark

assigned along with recitation of goodwill).

33. The nature of the transaction also confimis that the associated goodwill of

the NAPSTER Registration and the NAPSTER ITU Applications was, in fact, assigned with

them. First, substantially all of the Debtors’ assets were transferred under the Sale Order and

Asset Purchase Agreement to Roxio. The Napster Assets acquired by Roxio consist of tangible

and intangible property that formed the core of Napster Inc.’s lntemet music services, content

and related technology, including without limitation (i) all intellectual property rights (including

all trademarks, federal trademark registrations, pending applications for registration relating to

those marks and all good will associated with the business in which any trademarks were used),

(ii) all computer software programs and data, (iii) all books and records, (iv) all claims and

causes of‘ action (with certain exceptions such as avoidance actions), (v) certain equipment and

(vi) all goodwill associated with the business. flag APA, § 2.1; see also SA/H Industries Canada

Ltd, v. Caelterlndustries, Inc., 586 F. Supp. 808, 822 (N..D.N.Y 1984); see also H & JFoods,

Inc. v. Reeder, 477 F.2d 1053, 1055-56 (9"‘ Cir.. 1973) (assignment held valid where assignor

gave up the right to use the mark and assignee acquired assignor’s “related tangible assets of any

conceivable value.”). Indeed, the Asset Purchase Agreement expressly provides that “[t]he

Purchased Assets, taken as a whole, constitute all the properties, assets and rights related to

the Intended Business.” APA, § 3.3 (emphasis added).
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34. Second, Roxio provided valuable consideration for the Napster Assets,

including the NAPSTER Registration and the NAPSTER ITU Applications. As a result of the

Sale Order and Asset Purchase Agreement, Roxio acquired the Napster Assets in exchange for

approximately $5 .7 million. This consideration was deemed the highest and best offer by both

the Trustee and the Court. The fact that Roxio paid “good and valuable" consideration for the

NAPSTER Registration and the NAPSTER ITU Applications additionally supports the validity

of their assignment. See Glamorene Products Corp, 538 F.2d at 895 (effective assignment

found where assignee paid “good and valuable” consideration).

35. Finally, neither Roxio nor the Trustee intended to deceive the public in the

transfer of the NAPSTER Registration or the NAPSTER ITU Applications, and there is no

evidence showing otherwise. Since the late l990’s, the NAPSTER marks have become

associated with the service ofdownloading of music and other content over the Internet. See

A&MRecords, 114 F. Supp. 2d at 901 ~902. It was this association, or “goodwill,” that Roxio

intended to obtain through the Asset Purchase Agreement and later exploit in marketing its

service of allowing subscribers to download and share music and other content. Because Roxio

intended to utilize the “goodwill” that was already associated with the marks —— as the Asset

Purchase Agreement expressly stated -— there was no intent to deceive or harm the public. This,

too, supports the conclusion that the NAPSTER Registration and the NAPSTER ITU

Applications were properly assigned. eMac/tines, 2001 WL 456404, at *1 1; Main Street

Outfitters, 730 F. Supp. at 291-92 (assignment valid because, among other reasons, assignee

intended to exploit the goodwill associated with the mark).
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3. The NAPSTER ITU Applications Were Properly Assigned In Compliance
With Section 10 Of The Lanham Act.

36.. SightSound addi.tionally contends that “me the extent that the business of

Napster, Inc. was ongoing and existing; at the time of the assignment, Roxio, Inc. was not a

successor’ to the business” of the Debtors and therefore, the NAPSTER ITU Applications “were

void as of the date of the attempted assignment from Napster, Inc. to Roxio, Inc,” — namely, at

the time they were assigned under the Asset Purchase Agreement approved by this Court’s Sale

Order. E Petition, 1] 8.

37. This further attack on the Sale Order and the Asset Purchase Agreement is

unfounded. Like an already issued trademark registration, a pending ITU application for a mark

may be properly transferred. Pursuant to Section 10 of the Lanham Act, the assignment of an

ITU application prior to the filing of a verified statement of use is valid when the application is

assigned to a “successor to the business of the applicant, or portion thereof, to which the mark

pertains, if that business is ongoing and existing.” 15 U.S.C. § lO60(a).. See also .1. THOMAS

MCCARTHY, MCCARTHY ON TRADEMARKS A-ND UNFAIR COMPETITION, at § 18:13 (4th ed. 2004)

(stating that ITU application may be validly transferred under these circumstances).

38. Microsoft Corp. v. Valverde Investments, Inc., 2004 WL 1328053

(T..T.A.B. 2004), illustrates the point. There, the validity of the assignment of an ITU application

before the filing of a verified statement of use was upheld for two reasons. First, the assignment

agreement provided that the assignor did not retain the ongoing and existing business and could

not “continue using the mark on the goods as it had been doing.” Id., at *4. Second, in the

agreement the assignee expressed the intent to acquire the business of the assignor in connection

with which the assignor had a bona fide intent to use the mark and pending application. Id.
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39. Here, the same circumstances are and were present in the transfer of the

NAPSTER ITU Applications in this Court. Under the Sale Order and Asset Purchase

Agreement, Roxio acquired substantially all of the assets relating to Napster, Inc.’s ongoing and

existing business, including the core assets of Napster, Inc.’s internet music downloading

services and related technology. _S_c_:g gig, APA, § 3.3 (“The Purchased Assets, taken as a whole,

constitute all the properties, assets and rights related to the Intended Business.” (emphasis

added)). Moreover, the CouI't~approved Asset Purchase Agreement expressly provided that

Roxio purchased all of the Debtors’ “right, title and interest in, to and under the assets properties,

contract rights and Intended Business. . .of every kind and description,” including “all of

[Debtors’] rights, title and interest in, to and under all Intellectual Property Rights owned,

licensed or used by the [Debtors] (including the goodwill of the Intended Business in which

any of the marks are used)” and “all goodwill associated with the Purchased Assets, together

with the right to represent to third parties that Buyer is the successor to the Intended

Business operated by the [Debtors][..]” APA, §§ 2.1, 2,103), 2..1(c) (emphasis added). And,

pursuant to the Sale Order and Asset Purchase Agreement, the Debtors retained no right to

further use any NAPTSTER mark. fig APA, § 5.7.

40. As a consequence, because the ongoing and existing business that

pertained to the NAPSTER ITU Applications was transferred, it is beyond reasonable dispute

that the assignment of the NAPSTER ITU Applications was valid. 15 USC. § l060(a);

Microsoft Corp., .2004 WL 1328053, at *4.
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IV. CONCLUSION

WHEREFORE, Movants respectfirlly request that the Court enter an order, substantially

in the form attached hereto as Exhibit H, (i) reopening the Debtors’ bankruptcy case and

enforcing the Sale Order and Asset Purchase Agreement and (ii) prohibiting Sightsound from

further attacking or seeking to undermine the Sale Order, Asset Purchase Agreement and the

validity of the transfer of the Napster Assets, including the NAPSTER Registration and the

NAPSTER ITU Applications along with associated goodwill, to Roxio.

Dated: May 19, 2005

Wilmington, Delaware

 
(302) 651-7700

—and -

Michael T. Zeller (pro hac application pending)

QUINN EMANUEL URQUHART OLIVER &

HEDGES, LLP

865 S.. Figueroa Street, 10th Floor

Los Angeles, California 90017

Telephone: 213-443-3100
Facsimile: 213-443-3200

-and-

Suzzanne Uhland (pro hac application pending)
O’MELVENY & MYERS LLP

400 South Hope St.

Los Angeles, California 90071

(213) 430-6000

Attorneys for Plaintiffs

ROXIO, INC. and NAPSTER, L..L.C..
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EXHIBIT A



 

ORIGINAL
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

IN RE: "'3 Chapter 11
)

NAPSTER, INC, ) Jointly Administered

a Delaware corporation, et al., ) Case Nos. 02-1 1573 (P) W)
)

Debtors. ) Hearing Date: November 27, 2002 (a) 11:00 am.
) Related Pleading #398

ORDER UNDER 11 U.S.C. §§ 105(a), 363, 365 AND 1l46(c), AND FED. R. BANKR. 1?.
2002, 6004, 6006, AND 9014 (A) APPROVING ASSET PURCHASE AGREEMENT; (B)
AUTHORIZING THE SALE or SUBSTANTIALLY ALL OF I)EBTORS' ASSETS, (C)

AUTHORIZING ASSUMPTION AND ASSIGNMENT or CERTAIN EXECUTORY

CONTRACTS, AND (D) GRANTING OTHER RELATED RELIEF

This matter having come before the Court on the motion dated November 15,

2002 (the “Motion”),’ of Hobart G. Truesdell, in his capacity as the Chapter 11 Trustee (the

‘‘Trustee'’) for the above—captioned debtors (the “Debtors”) for, inter alia, entry of an order

under 11 U.S.C. §§ 105(a), 363, 365, and 1146(0) and Fed. R. Banlcr. P. 2002, 6004, 6006, and

9014 (the “Sale Order") authorizing the Trustee’s sale (the “Sale") of substantially all of the

Debtors’ assets (the “Assets”), free and clear of any mortgage, lien, pledge, charge, easement,

option, right offirst refusal, right of first offer, right of first use or occupancy, indenture, deed of

trust, right of way, tenancy, restriction on the use ofreal property, restriction upon voting or

transfer, crieroachrnent, license to a third party, lease to a third party, security agreement,

security interest, encumbntnce or other adverse claim, restriction or limitation of any kind in

respect of such property or asset or irregularities in title thereto (collectively, “Interests”),

except for the Permitted Liens, pursuant to and as described in the Asset Purchase Agreement,

dated as of November 15, 2002 (the “Asset Purchase Agreement”), between the Debtors and

I Unless otherwise defined, capitalized terms used herein shall have the meaning ascribed to them in the
Motion or the Asset Purchase Agreement, as The case may be.
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Rox1'o,Inc., as buyer (the “Buyer”), pursuant to and as described in the Asset Purchase

Agreement, free and clear of all Interests except the Permitted Liens; and the Court having

entered an order on November 15, 2002 (the “Procedures Order“) (i) authorizing the Trustee to

proceed with a sale (the “Sale“) of the assets of the Debtors, (ii) establishing procedures (the

“Procedures") to be employed in connection with the Sale including approval of a break-up fee,

(iii) approving Form and notice of the Sale. (iv) setting dates for a sale hearing and deadlines for

the filing of objections to the Sale and objections to the assumption and assignment of executory

contracts and unexpired leases and to cure payments proposed to be paid in connection with the

Sale, and (V) granting related relief; and a hearing on the Motion having been held on November

27, 2002 (the “Sale Hearing") at which time interested parties were offered an opportunity to be

heard with respect to the Motion; and the Court having reviewed and considered (i) the Motion,

(ii) objections thereto, if any, (iii) the arguments of counsel made, and the evidence proffered or

adduced, at the Sale Hearing; and it appearing that the relief requested in the Motion is in the

best interests of the Debtors, their estates and creditors and other parties in interest; and upon the

record of the Sale Hearing and these cases; and after due deliberation thereon; and good cause

appearing therefor, it is hereby

FOUND AND DETERMINED THAT:2

A. The court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and

1334, and this matter is a core proceeding pursuant to 28 U.S.Ci § 157(b)(2)(A). Venue of these

cases and the Motion in this district is proper under 28 U.S.C.. §§ 1408 and 1409.

2 Findings of {act shall be construed as conclusions of law and conclusions of law shall be construed as
findings of fact when appropriate Fed. R. Bank: I’. 7052.
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B. The statutory predicates. for the relief sought in the Motion are sections l05(a),

363(b), (0, (k), (m), and (11), .365, and tl46(c) of the United States Bankruptcy Code, 11 U.S.C.

§§ 101-1330, as amended (the “Bankruptcy Code”) and Fed. R. Bankr. P. 2002, 6004, 6006,

9014 and 9019.

C. Proper timely, adequate and sufficient notice of the Motion, the Sale Hearing, and

the Sale has been provided in accordance with 11 U.S..C,. §§ 102(1), 363 and 365 and Fed. R.

Bankr. P. 2002, 6004, 9014 and 9019 and in compliance with the Procedures Order, and such

notice was good and sufficient, and appropriate under the particular circumstances, and no other

or further notice of the Motion, the Sale Hearing or the Sale is or shall be required.

D. As demonstrated by (i) the testimony and other evidence protfered or adduced at

the Sale Hearing and (ii) the representations of counsel made on the record at the Sale Hearing,

the Debtors have complied with the Procedures Order.

E. The Trustee on behalfof the Debtors and each Debtor (i) have full corporate

power and authority to execute the Asset Purchase Agreement and all other documents

contemplated thereby and the consummation of the transactions contemplated by the Asset

Purchase Agreement by the Trustee and the Debtors have been duly and validly authorized by all

necessary corporate action of each of the Debtors, (ii) have all of the corporate power and

authority necessary to consummate the transactions contemplated by the Asset Purchase

Agreement and (iii) have taken all corporate action necessary to authorize and approve the Asset

Purchase Agreement and the consummation by the Trustee and such Debtors of the transactions

contemplated thereby; and no consents or approvals, other than those expressly provided for in

the Asset Purchase Agreement, are required for the Trustee or the Debtors to consummate such

transactions.
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F. Approval of the Asset Purchase Agreement and consummation ofthc transactions

contemplated by the Asset Purchase Agreement at this time are in the best interests of the

Debtors, their creditors, their estates, and other parties in interest.

G. The Debtors have demonstrated both (i) good, sufficient. and sound business

purpose and justification and (ii) compelling circumstances for the Sale pursuant to l I U.S.C.

§ 363(b) prior to, and outside of, a plan ofreorganization

H. A reasonable opportunity to object or be heard with respect to the Motion and the

reliefrequested therein has been afforded to all interested persons and entities, including: (i) the

Office of the United States Trustee, (ii) counsel for Buyer, (iii) counsel for the Debtors, (iv)

counsel For the Committee, (V) counsel to Bertelsmann AG; (vi) all entities who have filed and

served requests for notices in these cases, (vii) all other parties-in—interest, (viii) all appropriate

state and local taxing authorities which may be affected by the proposed sale and (ix) all entities

that have previously submitted written bids to acquire the Debtors’ assets.

1. The Asset Purchase Agreement was negotiated, proposed and entered into by the

parties without collusion, in good faith, and from arm‘s—length bargaining positions. The Buyer

is a good faith purchaser under 11 U.S.C. § 363(m) and, as such, is entitled to all of the

protections afforded thereby. The Buyer will be acting in good faith within the meaning of 11

U.S.C. § 363(n1) in closing the transactions contemplated by the Asset Purchase Agreement at all

times after the entry of this Sale Order. Neither the Trustee nor the Buyer have engaged in any

conduct that would cause or permit the Asset Purchase Agreement to be avoided under 11 U.S.C.

§ 363(n).

.I.. The consideration provided by the Buyer for the Assets pursuant to the Asset

Purchase Agreement (i) is fair and reasonable, (ii) is the highest and best offer for the Assets,
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(iii) will provide a greater recovery for the Debtors’ creditors than would be provided by any

other practical available alternative, and (iv) constitutes reasonably equivalent value and Fair

consideration under the Bankruptcy Code and under the laws of the United States, any state,

territory, possession, or the District of Columbia.

K. The Sale must be approved and consummated promptly in order to preserve the

value of the Assets.

L. The transfer of the Assets to the Buyer will be 3. legal, valid, and effective transfer

of the Assets, and will vest the Buyer with all right, title, and interest of the Debtors to the Assets

free and clear of all Interests, including any Interests (A) that purport to give to any party :1 right

or option to effect any forfeiture. modification, right of first refusal, or termination of the

Debtors‘ or the Buyer's interest in the Assets, or any similar rights. or (B) relating to taxes or any

other liabilities arising under or out of, in connection with, or in any way relating to, the Assets.

the Debtors or their operations or activities prior to the Closing Date, other than the Permitted

Liens,

M. The Buyer would not have entered into the Asset Purchase Agreement and would

not consummate the transactions contemplated thereby, thus adversely affecting the Debtors,

their estates, and their creditors, if the sale of the Assets to the Buyer‘ was not free and clear of all

Interests of any kind or nature whatsoever (other than the Pennitted Liens), or if the Buyer

would, or in the future could, be liable for any of the Interests, including, without limitation, the

Excluded Liabilities.

N. The Trustee may sell the Assets free and clear of all Interests of any kind or

nature whatsoever because, in each case, one or more of the standards set forth in 11 USC.

§ 363(t)(l )—(5) has been satisfied. Those holders of Interests who did not object, or who
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withdrew their obj cctions, to the Sale or the Motion are deemed to have consented pursuant to 11

U.S.C. § 363(f)(2). Those holders oflntercsts are adequately protected by having their Interests,

if any, attach to the cash proceeds of the Sale ultimately attributable to the property against or in

which they claim an Interest.

0. The transfer of the Assets to the Buyer will not subject the Buyer to any liability

whatsoever with respect to the Assets, the Debtors or their operations or activities prior to the

Closing Date or by reason of such transfer under the laws of the United States, any state,

territory, or possession thereon or the District of Columbia, based, in whole or in part, directly or

indirectly, on any theory of law or equity, including, without limitation, any theory of successor

or transferee liability.

P. The sale of’ the Assets to the Buyer is a prerequisite to the Trustee's ability to

confirm a plan or plans under 11 U.S.C. § 1129 and to consummate such plan or plans. The Sale

is a sale in contemplation of a plan and, accordingly, a transfer pursuant to ll U.S.C. § ll46(c),

which shall not be taxed under any law imposing a stamp tax or similar tax.

NOW THEREFORE, IT TS HEREBY ORDERED, ADJUDGED, AND DECREED

THAT:

General Provisions

1. The Motion is granted, as further described herein.

I5 resolved,

2. The objection}!of PlayMedia, Ind‘antl\John W. Fanning are hereby overruled as
further described herein‘ “l'W- °l°l¢—¢-rl-can all

3 . All other objections to the Motion or the relief requested therein that have not

been withdrawn, waived, or settled, and all reservations of rights included therein, are hereby

overruled on the merits

l.A3:IO24785.5 6



A roval otfl1_e_Asset Purchase Agreement

4. The Asset Purchase Agreement, and all of the terms and conditions thereof, is

hereby approved.

5.. Pursuant to 11 U.S.C. § 363(b), the Trustee on behalfof the Debtors and the

Debtors are authorized and directed to consummate the Sale, pursuant to and in accordance with

the terms and conditions of the Asset Purchase Agreement.

6. The Trustee is authorized and directed to execute and deliver, and empowered to

perform under, consummate and implement, the Asset Purchase Agreement, together with all

additional instruments and documents that maybe reasonably necessary or desirable to

implement the Asset Purchase Agreement, and to take all further actions as may be requested by

the Buyer for the purpose of assigning. transferring, granting, conveying and conferring to the

Buyer or reducing to possession, the Assets, or as may be necessary or appropriate to the

performance of the obligations as contemplated by the Asset Purchase Agreement.

Transfer of Assets

7. Pursuant to ll U.S.C. §§ l05(a) and 363(t), the Assets shall be transferred to the

Buyer (including without limitation the internet domain names identified on Schedule 3.6(u) of

the Asset Purchase Agreement without regard to the registrant identity for such intemct domain

names). and upon consummation of the Asset Purchase Agreement (the “Closing") shall be, free

and clear of all Interests of any kind or nature whatsoever, including without limitation any p W
alleged Interest of any kind or nature whatsoever asserted by hnW.

Fanning. other than the Permitted Liens, with all such Interests of any kind or nature whatsoever

to attach to the net proceeds of the Sale in the order of their priority, with the same validity, force
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and effect which they now have as against the Assets, subject to any claims and defenses the

Debtors may possess with respect thereto.

8. Except as otherwise specifically provided by the Asset Purchase Agreement or

this Sale Order, all persons and entities, including, but not limited to, all debt security holders,

equity security holders, governmental, tax, and regulatory authorities, lenders, trade and other

creditors, holding Interests of any kind or nature whatsoever against or in the Debtors or the

Assets (whether legal or equitable, secured or unsecured, matured or unmatured, contingent or

non-contingent, senior or subordinated), arising under or out of, in connection with, or in any

way relating to, the Assets, the Debtors or their operations or activities prior to the date of the

Closing (the “Closing Date"), or the transfer of the Assets to the Buyer, hereby are forever

barred, estopped, and permanently enjoined from asserting against the Buyer, its successors or

assigns, its property, or the Assets, such persons’ or entities’ Interests...

9, The transfer of the Assets to the Buyer pursuant to the Asset Purchase Agreement

constitutes a legal, valid, and effective transfer of the Assets, and shall vest the Buyer with all

right, title, and interest of the Debtors in and to the Assets lice and clear ofall Interests of any

kind or nature whatsoever, other than the Permitted Liens, provided that, notwithstanding the

foregoing, to the extent any of the Assets include CD-rom and MP3 files that contain or include

copyrighted material or content or include other copyrighted material or content subject to use

restlictions, Buyer shall take possession of and store such Assets but shall not use such

copyrighted material or content subject to use restfictioris without the consent of the applicable

parties, provided further that nothing herein shall affect the rights of the Association of

Independent Music and its members as Licensors until Buyer reaches written agreement with the

Lieensor or until further Order ofthe Court.

L1\3:l02478S.S 8



 
10. Notwithstanding anything to the contrary herein or in the Asset Purchase

Agreement, this Order shall not authorize the conveyance or transfer oftitle to the Buyer in or

the right of the Buyer to use or to practice (i) intellectual property including without limitation

copyrighted software licensed by Oracle Corporation (whether directly or indirectly through a

third party reseller) to the Debtors including any copyrighted software licensed pursuant to those

certain Oracle License Agreements dated as ofMarch 2000, December 2000 and May 2001, (ii)

technology owned by PlayMedia, Inc. and licensed to the Debtors pursuant to a written non-

exclusive license dated as of December 14, 2000 for property subject to registered copyrights

held by or in favor of Pia)/Media, lnc., (iii) technology owned by Relatable, LLC and licensed to

the Debtors pursuant to that certain Technology License Agreement dated as ofApril 13, 2001 or

/of lies MBVIMA8
(iv) copyrighted materials owned by the Association oflndcpcndcnt Music and licensed to the

Debtors pursuant to those certain Agreements and that certain Escrow Agreement dated as of

June 23, 2001, that certain letter agreement dated as of December 8, 2001 and that certain

warranty letter dated as of February 21, 2002.

ll. Notwithstanding anything to the contrary herein or in the Asset Purchase

Agreement, the Assets transferred to the Buyer shall not include (i) any claims or causes of

action of the Debtors under Bankruptcy Code Sections 544, 545, 547 or 548 against Bertelsmann

AG or any other claims or causes 0 t‘ action seeking to recover or avoid any liens granted to,

transfers to or for the benefit of, or other obligations incurred in favor of any claims that the

Debtors have or may have against Bertelsmann AG arising from or related to any debtor-in-

possession financing provided by Bertelsmann AG or (ii) any claims or causes of action of the

Debtors against Bertelsmann AG arising from or related to that certain Asset Purchase

Agreement dated as ofMay 24. 2002 by and between the Debtors and Bertelsmann AG.
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gxdditional Provisions

12. The consideration provided by the Buyer for the Assets under the Asset Purchase

Agreement shall be deemed to constitute reasonably equivalent value and fair consideration

under the Bankruptcy Code and under the laws of the United States, any state, territory,

possession, or the District of Columbia.

13. The consideration provided by the Buyer for the Assets under the Asset Purchase

Agreement is fair and reasonable and may not be avoided under section 363m) of the

Bankruptcy Code,

l4. On the Closing Date of the Sale, each of the Debtors‘ creditors is authorized and

directed to execute such documents and take all other actions as may be necessary to release its

Interests in the Assets, if any, as such Interests may have been recorded or may otherwise exist.

15. This Sale Order (a) shall be effective as a determination that, on the Closing Date,

all Interests of any kind or nature whatsoever existing as to the Debtors or the Assets prior to the

Closing (other than the Permitted Liens) have been unconditionally released, discharged and

terminated, and that the conveyances described herein have been effected, and (b) shall be

binding upon and shall govern the acts of all entities, including, without limitation, all filing

agents, filing officers, title agents, title companies, recorders of mortgages, recorders of deeds,

registrars of deeds, administrative agencies, governmental departments, secretaries ofstate,

federal, state, and local officials, registrars of intemet domain names and all other persons and

entities who may be required by operation of law, the duties of their office, or contract, to accept,

file, register or otherwise record or release any documents or instruments, or who may be

required to report or insure any title or state of title in or to any of the Assets.
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16. Each and every federal, state, and local governmental agency or department,

registrar of internet domain names and any other person or entity is hereby directed to accept any

and all documents and instruments necessary and appropriate to consummate the transactions

contemplated by the Asset Purchase Agreement,

17. If any person or entity that has filed financing statements, mortgages, mechanic's

liens, lis pcndens, or other documents or agreements evidencing Interests in the Debtors or the

Assets shall not have delivered to the Trustee prior to the Closing Date, in proper form for filing

and executed by the appropriate parties, termination statements, instruments of satisfaction,

releases of all Interests which the person or entity has with respect to the Debtors or the Assets or

otherwise, then (a) the Trustee is hereby authorized and directed to execute and tile such

statements, instruments, releases and other documents on behalfof the person or entity with

respect to the Assets and (b) the Buyer is hereby authorized to file, register, or otherwise record a

certified copy ofthis Sale Order, which, once filed, registered, or otherwise recorded, shall

constitute conclusive evidence of the release of‘ all interests in the Assets of any kind or nature

whatsoever.

18. All entities who are presently, or on the Closing Date may be, in possession of

some or all of the Assets are hereby directed to surrender possession of the Assets to the Buyer

on the Closing Date.

I 9. The Buyer shall have no liability or responsibility for any liability or other

obligation of the Debtors arising under or related to the Assets or otherwise other than for the

Permitted Liens. Without limiting the generality of the foregoing, and except as otherwise

specifically provided herein and in the Asset Purchase Agreement, the Buyer shall not be liable

for any claim against the Debtors or any of their predecessors or affiliates, and the Buyer shall
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have no successor or transferee liabilities of any kind or character whether known or unknown as

of‘ the Closing Date, now existing or hereafter arising, whether fixed or contingent, with respect

to the Debtors or any obligations of the Debtors arising prior to the Closing Date, including, but

not limited to, liabilities on account of any taxes arising, accruing, or payable under, out of, in

connection with, or in any way relating to the Assets, the Debtors or their operations or activities

prior to the Closing Date.

20. Under no circumstances shall the Buyer be deemed a successor of or to the

Debtors for any Interest against or in the Debtors or the Assets of any kind or nature whatsoever

except pursuant to the Permitted Liens. The sale, transfer. assignment and delivery of the Assets

shall not be subject to any Interests, and Interests of any kind or nature whatsoever (other than

the Permitted Liens) shall remain with, and continue to be obligations of, the Debtors. All

persons holding Interests against or in the Debtors or the Assets of any kind or nature whatsoever

shall be, and hereby are, forever barred, estopped, and permanently enjoined from asserting,

prosecuting. or otherwise pursuing such Interests of any kind or nature whatsoever against the

Buyer, its property, its successors and assigns, or the Assets with respect to any Interest ol'any

kind or nature whatsoever such person or entity had, has, or may have against or in the Debtors,

their estates, officers, directors, shareholders, or the Assets. Following the Closing Date, no

holder of an interest in the Debtors shall interfere with the Buyer’s title to or use and enjoyment

of the Assets based on or related to such interest, or any actions that the Debtors may take in

their Chapter ll cases‘

21. Subject to and except as otheiwise provided in the Procedures Order, any amounts

that become payable to the Buyer by the Debtors pursuant to the Asset Purchase Agreement or

any of the documents delivered by the Debtors pursuant to or in connection with the Asset
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Purchase Agreement shall (a) constitute allowed superpriority administrative expense claims

against the Debtors‘ estates with priority over any and all administrative expenses of the kind

specified in Bankruptcy Code Sections 503(1)) and 507(b) and pursuant to the priorities set forth

in the final order approving the Loan Agreement between Napco Acquisition, LLC and the

Debtors entered on November 1. 2002 and (b) be paid by the Debtors in the time and manner as

provided in the Asset Purchase Agreement, without Further order of this Court.

22. This Court retains jurisdiction to enforce and implement the terms and provisions

of the Asset Purchase Agreement, all amendments thereto, any waivers and consents thereunder,

and of each of the agreements executed in connection therewith in all respects, including, but not

limited to, retaining jurisdiction to (a) compel delivery of the Assets to the Buyer, (b) resolve any

disputes arising under or related to the Asset Purchase Agreement, except as otherwise provided

therein, (c) interpret, implement, and enforce the provisions of this Sale Order, and (d) protect

the Buyer against (i) any of the Excluded Liabilities or (ii) any Interests in the Debtors or the

Assets, ofany kind or nature whatsoever, attaching to the proceeds of the Sale.

23.. Nothing contained in any plan of reorganization or liquidation confirmed in these

cases or any order of this Court confirming such plan shall cenllict with or derogate from the

provisions of the Asset Purchase Agreement or the terms of this Sale Order.

24. The transfer of the Assets to Buyer pursuant to the Sale shall not subject the

Buyer to any liability (other than the Permitted Liens) with respect to the Assets, the Debtors or

their operations or activities prior to the Closing Date or by reason of such transfer under the

laws of the United States, any state, tenitory, or possession thereof, or the District of Columbia,

based, in whole or in part, directly or indirectly, on any theory of law or equity, including.

without limitation, any theory of successor or transferee liability.
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25. The transactions contemplated by the Asset Purchase Agreement are undertaken

by the Buyer in good faith, as that term is used in section 363(rn) of the Bankruptcy Code, and

accordingly, the reversal or modification on appeal of the authorization provided herein to

consummate the Sale shall not affect the validity of the Sale to the Buyer, unless such

authorization is duly stayed pending such appeal. In the absence of a stay pending appeal, 1' fthe

Buyer elects to close under the Asset Purchase Agreement at any time after entry ofthis Sale

Order, then, with respect to the Sale, the Buyer is a purchaser in good faith of the Assets, and is

entitled to all of the protections afforded by section 363(m) of the Bankruptcy Code ifthis Sale

Order or any authorization contained herein is reversed or modified on appeal.

26. The tenns and provisions of the Asset Purchase Agreement and this Sale Order

shall be binding in all respects upon, and shall inure to the benefit of, the Debtors, their estates,

and their creditors, the Buyer, and their respective affiliates, successors and assigns, and any

affected third parties including, but not limited to, all persons asserting Interests in the Assets to

be sold to the Buyer pursuant to the Asset Purchase Agreement (including any claims with

respect to the Excluded Liabilities), notwithstanding any subsequent appointment of any

trustee(s) under any chapter of the Bankruptcy Code, as to which trustee(s) such terms and

provisions likewise shall be binding.  

r shall not, as a. This Sale Order shall not authorize the transfer of. and the

result of the Sale, have a ' hts to the following asset: the '

software developed by Playmedia System , c laymedia") for the Debtors for a secure

I and interest to the file security 

  

   
 

    
 

 

 

 

player including all program cod other documentati eparcd by Playrncdia for such

software and fiirthcr ' uding all right and interest to such software un 7 U.S.C. § 106, (the

“Play a Software”). The Playmedia Software shall not be considered Assets or
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pu oses o ale Order, unless and until the Court enters 11 Fu 535;0$fi3l6
/

motion or complaint, afle t hearing, _1,1,o.tdi11gTha-t’eitl1er (a) the Playmedia Software F vi?4-"""

(or an exclusive license thcrci istfirviicd by ebtors or (b) the Debtors are authorized to
../"I,

transfer azfgterestiintor right to the Playmedia somme 5 ofthe Bankruptcy

28. The failure specifically to include any particular provisions of the Asset Purchase

 

Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it

being the intent of the Court that the Asset Purchase Agreement be authorized and approved in

its entirety.

29. The Asset Purchase Agreement and any related agreements, documents or other

instruments may be modified, amended or supplemented by the parties thereto, in a writing

signed by both parties, and in accordance with the terms thereof, without further order of the

Court, provided that any such modification, amendment or supplement does not have a material

adverse effect on the Debtors’ cstntcs or Bertelsmann,

30. The transfer of the Assets pursuant to the Sale is a transfer pursuant to section

1 146(0) of the Bankruptcy Code, and accordingly shall not be taxed under any law imposing a

stamp tax or a sale, transfer, or any other similar tax Prwis J-0447 We} “*8 S‘’‘'‘’‘ ‘Mt mam be’
fl.<,f;p5',4.¢4/ niui-0 £5‘/\«dt~.3 4?-or -cit... %a}V\- nrfrbrrinlim <l:o-t<\5~t\

31. This Sale Order shall be effective and e forceable inimediately upon entry. The Joe 4.,L,t,__ .vs 34

stay otherwise imposed by Fed. R Banlcr. P. 6004(g) and 6006(d) is waived. Time is of the ‘N’ WW‘
Wvfrwoifihuw

essence in closing the transaction and the Debtors and the Buyer intend. to close the Sale as soon °r w&_ut{U_,\
xigwiuugu fimluvl

as possible. Therefore, any party objecting to this Sale Order must exercise due diligence in |,uuM,._

Du:
filing an appeal and pursuing a stay or risk their appeal being foreclosed as moot. L )
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32. The provisions of this Sale Order are nonscverable and mutually dependent.

Dated: Wilmington, Delaware
2002

UNITED STATES BANKRUPTCY JUDGE"
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EXHIBIT A

DEVELOPMENT EXHIBIT

A. Deliverables

PlayMedia shall provide Napster with the following items, developed to interface witli/function with the Napster Service
and/or the Applications in accordance with the Napster System Specifications:

1. Fillmore Stream Obfuscation Algorithms & Implementation

The Fillmore Stream Obfuscation Algorithms & Implementation will scramble an MP3 file's data stream when
encoding such file into a file formatted in the NAP Format, making the encoded file only able to be played
back by the Application. This marks a permanent change to the MP3 file, enstuing that any nun NAP Format
compliant applications that attempt to render files formatted in the NAP Format are Unable to do 50.

Code Type to be provided to Napster: Object, Source"‘

Documentation to he provided to Napster: Developer Manual, Code Documentation

‘Notwithstanding anything to the contrary in the Agreement, the source code specified above may only be used
by Napster or its sublicensees for the purposes ofsupporting, maintaining, upgrading or otherwise enhancing
Applications or the Napster Service.

2. AES Obfuscation Algorithm & Implementation

ABS, a publicly available encryption schcrnt:,. will be adapted and modified by PlayMcdia to cneryptMP3 files
into files formatted in the .N/\P Fen-mat, Files fommtted in the NAP Format will be both cncryplcd and
decrypted using a scheme based on the modified AES.

Code Type to be provided to Napster: Source, Object

Documentation to be provided to Napster: Developer Manual, Code Documentation

3. Fillmore Track Specification Implerrientntinn

Development of sottware that encodes it tile and arranges the various data elements associated with the tile
(e.g., header information, certificate, MD5, encoded content),

Code Type to be provided to Napster: Source, Object

Documentation to be provided to Napster: Developer Manual, Code Documentation

4, lD3 Tag Parsing Engine

Provides for the Applications to ‘read the metadato contained in the ID3 tags of users‘ files. Allows Napster to
find and retrieve security measures inserted into the IDS tag frames.

Code Type to be provided to Napster: Source, Object

Documentation to be provided to Napster: Dcvclopct Manual, Code Documentation

5. NewArk"“ Handling Library

NewArk (a trodemari»: of PlayMcdia) provides for the decoding of an encrypted files in the NAP I-'ormat,
leveraging an encryption API provided from Secude, another sub-contractor for DWS, which API utilizes
P1ayMcdia's ABS obfuscation algorithm NcwArk is an enhanced playback library that coordinates all the
necessary services and eifccls for playback of files formatted in the NAP Format.



Code Typt: to be provided to Napster‘. Object

Documentation to be provided to Napster: Developer Manual, Code Documentation, Sample application (in
source code)

6. AMP Decoding Engine for Windows and MAC.OSX

Provides basic and obfuscated MP3 playback capabilities for Napster for Windows and MAC OSX The
resulting playback engine will be it modified adaptation of the basic AMP cnginc for playback of files formatted
in the NAP Format.

Code Type to be provided to Napster: Object  ’
Documentation to be provided to Napster: None L 1 [1 U

The Deliverables apply only to the Windows PC and MAC OSX platforms, MPEG-1 and
M?EG-2 decoders, Layers 11-111, and arc not designed to work with any other system. It is
understood that the Dclivcrablcs do not include technology that enables the playback of any
third-party applications, eg., plug—ins, on any platfonn (including, without limitation,
personal computers or embedded systems). The patties agree that, subject to termination of
this Agreement as provided in Paragraph 82 of the Agreement, PlayMcdia and Napster have
agreed to similar development work for Napster for a Macintosh based version. of the Napster
ofiwarc and system as set forth above.

B. Napster eliverablcs: ,

Napster shall provid layMedia with the following items:

1. Napster Systc - Specifications

’I‘l.-to Napster System . ecifications include, but are not limited to, . r: following: (:1) design documentation and
architecture of the Nap r Service and Applications; and (b) t nical and other specifications relating to
d'u:tx1'bution, playback, dis » y or other pcrforrnrmcc of filcs tted in the NA!’ Format, including, without
limitation the Filmore Track ‘ - ccification, which defines c manner in which the Napster Service encodes a
tile and arranges the various do . elements associated In the tile (c.g.., header infonnation, ccrtificatc, MD5,
encoded content).

C. Payments:

PlayMedia has been performing develop u nt x rlc on an hourly basis since January 23, 2001. To
date Napster has paid PlayMedia, as so orth beta for all development work performed through
September 30, 2001. The parties a e that PlayM will continue to deliver development services
at the rates set forth herein and p uant to the monthly edule provided to PlayMcdia’s Project
Manager by Napstor’s Project nnager.

l) Payment for I » lementation of Effects Nodes. The .- ies acknowledge that Napster
has paid Pla . edia $20,000 for PIayMedia’s completed - rlc enabling immediate
impleme . tion of the Effects Nodes developed by PlayM - c . under the Developer SDK.
Base ' ensc Agreement between Napster and PlayMedia date 0 ccembcr I4, 2000.
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ASSET PURCHASE AGREEMENT

ASSET PURCHASE AGREEMENT dated as of November 14,’ 2002 between
Napster, Inc, a Delaware corporation (“Na_gster"), Napster Music Company, Inc, a Delaware
corporation and a wholly-owned subsidiary of Napster (“Napster Mggic"), Napster Mobile

Company, Inc., a Delaware corporation and a wholly—owned subsidiary of Napster (“Napster
Mobile“ and, together with Napster and Napster Music, the "Sel]ers"), and Roxie, Inc., a

Delaware corporation ("Buyer").

W I T N E S S E T H:

WHEREAS, on June 3, 2002 (the “Petition Date"), Sellers filed voluntary

petitions for relief pursuant to chapter 11 of The Bankruptcy Reform Act of I978, as codified in
title ll of the United States Code §§ 101-1330 (as amended, the “Banl_r_r1_rgtg Code") in the

United States Bankruptcy Court for the District ofDelaware (the “Bglggtey Court") and such
case (the “Bglgyptcy Cage") is presently pending under Case No. 02-11573 (PJW) (Jointly
Adrninistered); ‘

WHEREAS, on October 2, 2002 the Bankruptcy Court entered an order

appointing Hobart G. Truesdell as the Chapter 11 Trustee of the Sellers and their estates (the

“Trustce") pursuant to Section I104 of the Bankruptcy Code; and

WHEREAS, subject to approval of the Bankruptcy Court, as set forth herein,
Buyer dwires to acquire fiom Sellers, and Sellers desire to sell, convey, transfer and assign to
Buyer, the Purchased Assets (as defined below), together with certain obligations and liabilities,
all in the manner and subject to the terms and conditions set forth herein and in accordance with

Sections 363 and 365 and other applicable provisions ofthe Bankruptcy Code.

NOW, THEREFORE, the parties hereto agree as follows:

ARTICLE 1
DEFINITIONS

Section l.1 Definitions.

(a) The following terms, as used herein, have the following meanings:

“ "ofany Person shall mean any Person directly or indirectly controlling,
controlled by, or under common control with, such Person; provided, that for the purposes ofthis
definition, “control" (including, with correlative meanings, the terms "controlled by" and “under
common control with"), as used with respect to any Person, shall mean the possession, directly
or indirectly, ofthe power to direct or cause the direction of the management and policies ofsuch
Person, whether through the ownership ofvoting securities, membership or partnership interests,
election or appointment ofdirectors. by contract or otherwise.
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“Aggeanen " means this Agreement and all exhibits and schedules attached
hereto, as amended, consolidated, supplemented, novated or replaced by the parties tiorn time to

time, as the same may be amended from time to time.

“Allocation Statement" shall have the meaning given such term in Section 2.7.

"Appgrtioned Obligations" means all real property taxes, personal property taxes
and similar ad valarem obligations levied with respect to the Pumhased Assets for a taxable

period which includes (but does not end on) the Closing Date.

“Assi Intellectual P rt " means any and all Intellectual Property Rights,
which Debtors have been validly assigned and to which Debtors have obtained all right, title and
interest, including but not limited to the Intellectual Property Rights subject to that certain

Assignment ofTechnology Agreement, as amended, by and between Napster and John Fanning,

which Intellectual Property Rights include without limitation domain names, trademarks, logos

and trademarlrlpatents, the internet domain name napstennet, and the Napster "cat" logo.

“Assumed Contracts” means Sellers’ Contracts identified on Schedule 2.l(a).

“Assumed Liabilities" shall have the meaning gven such term in Section 2.3.

“Bankrup_t_t;y Case" shall have the meaning given to such term in the recitals to
this Agreement.

“Ba_gl<_r_uptcy Gide" shall have the meaning given to such term in the recitals to
this Agreement.

“Bankruptcy Court” shall have the meaning given to such term in the recitals to
this Agreement.

"Books and Records" means all books of account and other financial records

(including, without limitation, accountants work papers) pertaining to the Sellers‘ Intended
Business and the Purchased Awcts.

' glgup Fee“ means the amount in cash equal to $200,000.

“ usincss day" means any day, other than a Saturday, Sunday or a day on which
banks located in New York City shall be authorized or required by law to close.

“fi1_1y_e_i;" shall have the meaning given such term in the Preamble.

“Cash Amount" ms an amount in cash equal to $5 million. The Cash Amount

shall be increased by the Equipment Amount ifBuyer elects to purchase the Equipment pursuant
to Section 2.16).

“Closing” shall have the meaning given such term in Section 2.8.

‘Closing Date" means the date on or as ofwhich the Closing occurs.
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"Consideration" shall have the meaning given such term in Section 2.6.

“Contracts” means all commitments, contracts, leases, licenses, agreements and

understandings, written or oral, relating to the Sellers’ assets or the operations of the Sellers’

Intended Business to which any Seller is a party or by which it or any of such Seller's assets are
bound.

“ "shall have the meaning given to such term in Section 2. 1(a).

"Cure Amount" shall have the meaning given such term in Section 5.6.

"l_3.guipmcnt” shall have the meaning given such term in Section 2.16).

“ggpment Amount" means $155,000.

“Excluded Assets" shall have the meaning given such term in Section 2.2.

“ xcluded §I_ontracts" means all contracts ofthe Sellers not identified on Schedule
2.1 (a).

“Excluded Liabilities" shall have the meaning given such term in Section 2.4.

“Eirral Order" means an order orjudgment entered and adopted by the Bankruptcy
Court as to which (i) the time for appeal has expired and a notice of appeal has not been timely
filed, or (ii) any appeal taken has been finally dismissed or determined and is not subject to
further review.

"Govemmgr_rtal Entig" means any federal, state. county, municipal, local, foreign,

international, regional, or other governmental authority or any court of competent jurisdiction,
administrative agency or commission or other governmental authority, hoard, body or
instrumentality, domestic or foreign

“Intellectual l’rop_e_tt_y Rights” means all patents. patent applications and other
patent rights (including any divisions. continuations, eontinuations-in-part, requests for
continued examinations, substitutions, or reissues and reexaminations thereof, whether or not any
such applications are modified, withdrawn or resubmitted), trademarks, trade dress, service
marks, corporate names, domain names, trade names. brand names, service marks. service

names, mask works, assumed names, logos, inventions, trade secrets, designs, technology, know-

how. processes, procedures, techniques, methods, inventions, proprietary data, formulae,
research and development data, computer software programs and other intangible property,

copyrights (including all variants thereof and any registration or applications for registration of
any of the foregoing and nomregistered copyrights), including all files, manuals, documentation
and source and object codes related to any of the foregoing, or any other similar type of
proprietary intellectual property right (whether or not patentable or subject to copyright, mask
work or trade secret protection) and the Assigned Intellectual Property, in each case which is
owned, licensed or used by any Seller.

“Intended Business" means the Sellers‘ intended business of operating a legal
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secure online subscription service for the distribution and sharing ofmusic and other content.

“§l__{_Q" means the Internal Revenue Code of I986, as amended from time to time

and the Treasury regulations promulgated and the rulings issued thereunder.

“I;igr_” means, with respect to any property or asset, any mortgage, lien, pledge,

charge, easement, option, right of first refusal, right of first offer, right of first use or occupancy,
indenture, deed of trust, right of way, tenancy, restriction on the use of real property, restriction
upon voting or transfer, encroachment, license to a third party, lease to a third party, security
agreement, security inttxcat, encumbrance or other adverse claim, restriction or limitation of any

kind in respect of such property or asset or irregularities in title thereto. For the purposes of this
Agreernent, a person shall be deemed to own subject to a Lien any property or asset which it has
acquired or holds subject to the interest of a vendor or lessor under any conditional sale

agreement, capital lease or other title retention agreement relating to such property or asset.

“New DIP Loan" means the loan or loans made by the Buyer to the Sellers under
that certain Loan Agreement, dated as of October 18, 2002, between the Buyer, as Lender, and
the Sellers, as Borrowers, and approved by the Bankruptcy Court on November 1, 2002.

“Permitted Liens" means those liens set forth on Schedule 2.1.

“Person” means and includes any individual, partnership, association, joint
venture, corporation, limited liability company, limited liability partnership, trust, trustee, any

other entity or organization and any Govemmcnt Entity.

“Petition Date" shall have the meaning given such term in the recitals to this
Agreement.

"Post-Closing Tax Perio ' means the number of days of a Tax period after the
Closing Date.

“Pro-Closin Tax Period” means any Tax period (or portion thereof) ending on or
before the close ofbusiness on the Closing Date.

“ ”means that certain promissory note in the principal amount of
up to $250,000 made by the Sellers and delivered to the Buyer under the New DIP Loan.

“Pm-chased Assets” shall have the meaning given such term in Section 2.1.

“Rgguired Qonsents" shall have the meaning given such term in Section 3.4.

“§alc Motion" shall have the meaning given such term in Section $.4(b).

“Sale Order" means an order issued by the Bankruptcy Court in a form reasonably
satistitctory to the Buyer and substantially in the form attached hereto as Exhibit C, which shall

approve the transactions contemplated by this Agreement.

"Sale Procedures Motion” shall have the meaning given such term in Section
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5.4(a).

"Sale Procedures Order" shall have the meaning given such term in Section
5.4(a).

“Scheduled Intellectual Pmpgry" shall have the meaning given such term in
Section 3.6(a)‘

"§ellers” shall have the meaning given such term in the Preamble.

‘"13" or “Taxes” means all taxes, assessments, charges, duties, fees, levies or
other govemrnental charges including, without limitation, all federal, state, local, foreign and

other net or gross income, gross receipts, alternative or add-on minimum tax, lianchise, profits,
capital gains, capital, transfer, sales, use, ad valorem, occupation, premium, property, excise,
severance, environmental (including taxes under IRC section 59A) or windfall profits tax, stamp,
license, payroll, employment. withholding and other taxes, assessments, charges. customs,
duties, fees, levies or other governmental assessments or charges of any kind whatsoever

(whether payable directly or by withholding and whether or not requiring the filing of a retum),
all estimated taxes, deficiency assessments. additions to tax, penalties and interest, whether
disputed or not.

“‘l‘rustce" shall have thc- meaning given such term in the recitals to this
Agreement.

“‘1'r1gstee's Knowledge" means Trustee's actual knowledge after undertaking
reasonable diligence since the 'l‘rustee’s appointment and, with respect to the period prior to the
Trustce’s appointment, such knowledge after having both interviewed the former chief financial

oflicer of Napster, Carolyn Jensen and reviewed 1) pertinent documents identified as key
documents in such interviews and 2) all documents filed in the Bankruptcy Case.

‘n’ means the right and option granted by Roxio pursuant to the Warrant

Agreement in substantially the form as attached hereto as Exhibit B, provided that the
transfembility provision of the Warrant Agreement shall not be revised without the consent of
Buyer in its sole and absolute discretion, as part of the Consideration t th ellers to acquire up
to 100,000 shares of common stock of Roxie for a price equal to [$ ’ share, which is the
average of closing stock prices for the twenty trading days preceding the day before the
execution ofthis Agreement, and expiring on November 1):2005.

“flanant Agreement” means that certain Warrant Agreement, dated as of

November /5', 2002, by and between Roxio and Napster.

ARTICLE 2
PURCHASE AND SALE

Section 2.1 Purchase and Sale. Except as otherwise provided below, upon the
terms and subject to the conditions ofthis Agreement, Buyer agrees to purchase from Sellers and
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Sellers agree to sell. transfer. convey, assign and deliver, or cause to be sold, transferred,
conveyed, assigned and delivered, to Buyer at Closing, tree and clear ofall Liens, other than the
Permitted Liens set forth on Schedule 2.l, all of Sellers’ right, title and interest in, to and under

the assets, properties, contract rights and Intended Business as ofthe commencement ofthe

Bankruptcy Case, of‘every kind and description, wherever located, real. personal or mixed,

tangible or intangible, owned, held or used by the Sellers in the conduct oftheir Intended
Business as the same shall exist on the Closing Date, other than the Excluded Assets, but

including, without limitation, (a) all assets shown on Schedule B ofthe Schedule ofAssets and
Liabilities filed by each ofthe Sellers and Schedule 2.1 hereto and (b) all right, title and interest
ofSellers in, to and under the following (collectively, the “Piuchased Ag§§1§"):

(a) all ofSellers‘ right, title and interest in, to and under all ofSellers' executory

contracts and unexpired leases identified as an Amumed Contract on Schedule 2.1(a) or on a

written notice provided by Buyer to Sellers at any time or from time to time prior to the Closing
(the “Contracts Notice”). Any executory contracts or unexpired leases not identified as an
assumed contract on Schedule 2. 1(a) are referred to herein as the “Excluded Contracts";

0:) all ofSellers‘ rights, title and interest in, to and under all Intellectual Property
Rights owned, licensed or used by the Sellers (including the goodwill ofthe Intended Business in

which any ofthe marks are used), including the items listed in Schedule 2.10:);

(c) except as provided in Section 2.2(i), all ofSellers’ right, claims, credits,

causes ofaction or rights of setofi‘against third parties relating to the Purchased Assets,
including, without limitation, unliquidatcd rights under manufacturers’ and vendors’ warranties
and rebates;

(d) all Books and Records, files and papers, whether in hard copy or computer
format related to the Purchased Assets, including, without limitation, engineering information.
sales and promotional literature, manuals and data, sales and purchase corresponderrce, lists of
present and former suppliers, lists ofpresent and former customers, personnel and employrnent
records, and any information relating to Tax imposed on the Purchased Assets;

(c) all computer software programs and data used in connection with the
Purchased Assets;

(I) all goodwill associated with the Purchased Assets, together with the right to

represent to third parties that Buyer is the successor to the Intended Business operated by the
Sellers;

(g) any non-disclosure agreements entered into between any of the Sellers and any
current or former employees or consultants or any other third partis to protect confidential
information ofSellers;
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(b) any Intellectual Property Rights assignment agreements, including, without

limitation, any agreements executed by employees or agents acknowledging the proprietary
interest ofSellers in any Intellectual Property Rights; and

(i) if Buyer notifies Seller on or before November 26, 2002, the Purchased Assets
will include the equipment as identified on Schedule 2.16) (the “§gt_rigment") and the Cash
Amount will be increased by the Equipment Amount.

Section 2.2 Excluded Assets. Notwithstanding anything to the contrary herein
or otherwise, Buyer expressly understands and agrees that the following assets and properties of
Sellers (the “Excluded Assets”) shall be excluded firm the Purchased Assets:

(:1) all ofSellers‘ cash and cash equivalents on hand and in banks and security

deposits, prepaid expenses and similar credit arrangements except for any deposits or prepaid
amounts in respect ofAssumed Contracts or other Purchased Assets;

(b) insurance policies;

(c) the Excluded Contracts;

(d) bank accounts (to be identified by Sellers at least 5 business days prior to

Closing) necessary to administer the estate and the related banking records and check stock;

(e) capital stock ofSellers and agreements related thereto;

(0 minute and stock books ofSellers and any other documents relating to the
organization, maintenance and existence ofSellers as corporations;

(g) all machinery, equipment, furniture. ofice equipment, communications
equipment, vehicles, inventory, supplies and other, similar tangible property owned by the
Sellers and not subject to any lease, except the Equipment, if any, Buyer elects to purchase;

(h) Tax records; and

(i) any rights. defenses, claims, demands, actions, deposits and causes ofaction
that Sellers may have against any Person other than any such rights, defenses, claims, demands,
actions, deposits or causes ofaction (it) against Buyer or its Affiliates or (y) related to or arising
fiem a Purchased Asset, Assumed Contract or Assumed Liability. For the avoidance ofdoubt,
Sellers retain all rights, claims and causes ofaction based on alleged antitrust, competition and
related violations or theories against (i) the individuals and entities identified in Schedule 2.20),
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(ii) the parties to the copyright infiingement actions identified under the category of“Pending
Legal Actions, Suits and Proceedings" in Schedule 2.2(i) and (iii) any other record labels or
music publishers.

Section 2.3 Assump_tion ofLiabilities, Upon the terms and subject to the
conditions of this Agreement, at the Closing Buyer will assume only the following obligations of
Sellers (the "Assumed Liabilities"), and no others: all liabilities and obligations ofany Seller
from and alter the Closing Date under each Assumed Contract provided that the relevant Seller
has arranged for the payment of the Cure Amount.

Section 2.4 Excluded Liabilities. Notwithstanding any provision in this
Agreement, Buyer is assuming only the Assumed Liabilities and is not assuming any other
liability or obligation ofany Seller (or any predecessor owner ofall or part of such Seller‘s
business and assets) ofwhatever nature whether presently in existence or arising hereafter,
including, without limitation, any liability for any claim, action, suit or proceeding pending
against, orjudgment aginst, any Seller (including the Purchased Assets) as ofthe Closing Date.
All such other liabilities and obligations shall be retained by and remain obligations and
liabilities of such Seller (all such liabilities and obligations not being assumed being herein
referred to as the “Excluded Liabilities"). Notwithstanding any provision is this Agreement or
any other writing to the contrary, Excluded Liabilities include, without limitation:

(a) any liability or obligation arising out of any action, suit, proceeding, or
investigation pending or threatened as of, or arising out ofor relating to any event or condition
occurring or existing prior to, the Closing, including, without limitation, the items described in
Schedule 3.7;

Cb) any liability or obligation arising out ofor relating to any violation ofany law,
rule, regulation, judgment, injunction, order or decree occurring or arising out ofor relating to
any event or condition oecurrirrg or existing prior to the Closing;

(c) any liability or obligation of' any Seller, or any member ofany consolidated,
aflilinted, combined or unitary group ofwhich any Seller is or has been a member, for Taxes;
provided that Apportioncd Obligations shall be paid in the manner set forth in Section 8.2;

(d) any liability or obligation for (i) all costs and expenses incurred orowed in
connection with the administration ofthe Chapter ll Case (including the U.S. Trustee fees, the
fees and expenses ofattorneys, accountants, financial advisers, consultants and other

professionals retained by Sellers, the creditors’ committee, the postpetition leaders or the
prepetition lenders incurred or owed in connection with the administration ofthe Chapter 1 1
Case) and (ii) all costs and expenses ofSellers in connection with the trnrrsactions contemplated
under this Agreement, and any contracts related thereto;
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(c) any accounts payable ofany Seller,

(1) any liability or obligation for or relating to indebtedness for borrowed money;

(g) any liability or obligation relating to an Excluded Asset;

(b) any liabilities, commitments or obligations that arise (whether under the
Assumed Contracts or otherwise) with respect to the Assets or the use thereofon or prior to the
Closing Date or relate to periods on or prior to the Closing Date or are to be observed, paid,
discharged or performed on or prior to the Closing Date (in each case, including any liabilities
that result from, relate to or arise out often or otherproduct liability claims);

(i) any liability or obligation ofany kind under any Contract that is not an
Assumed Contract;

0‘) any liability or obligation for fraud, breach, misfeasance or under any other
theory relating to any Seller’s conduct, performance or non-performance under any agreement;
and

(Is) any liabilities set forth on Schedule 2.4.

Section 15 Assignment 01 Contracts gd Rights. Subject to the approval of

the Bankruptcy Court and pursuant to the Sale Order, the Assumed Contracts will be assumed by
Sellers and assigned to Buyer on the Closing Date under Section 365 ofthe Bankruptcy Code.
All Assumed Contracts shall be assigned to and assumed by Buyer at Closing. Sellers and Buyer
will use their commercially reasonable efforts (but without anypayment ofmoney by Sellers or
Buyer) to obtain the consent of‘the other parties to any such Purchased Asset, Assumed Contract
or any claim or right. or any benefit arising thereunder for the assignment thereof to Buyer as
Buyer may request. lifsuch consent is not obtained, or ifan attempted assignment thereofwould
be ineffective or would adversely affect the rights ofSellers thereunder so that Buyer would not
in fact receive all such rights, Sellers and Buyer will cooperate in a mutually agreeable

arrangement under which Buyer would, to the extent permitted by applicable law, obtain the
benefits and assume the obligations thereunder in accordance with this Agreement. Sellers will,
to the extent pemtitted by applicable law, promptly pay to Buyer when received all monies
received by Sellers under any Purchased Asset, Assumed Contract or any claim or right or any
benefit arising thereunder, except to the extent the same represents an Excluded Asset.

Section 26 Considoratig_r_2_. The consideration for the Purchased Assets (the
 Wconsists of (i) the Cash Amount, (ii) the Cure Amount, (iii) the Warrant, (iv)
forgiveness and discharge ofthe Sellers’ obligations to pay principal and interest under the
Promissory Note and the New DIP Loan, and the (V) Assumed Liabilities. IfBuyer elects to
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purchase the Equipment pursuant to Section 2.l(i) the Cash Amount shall be increased by the
Equipment Amount. The Consideration shall be paid as provided in Section 2.8.

Section 2.7  . Sellers and Buyer agree to allocate the Consideration

in accordance with the allocation set forth on Schedule 2.7 hereto (the "Allocation Statement").

The Allocation Statement shall be delivered to the Sellers prior to the Closing, and shall be
prepared in accordance with the methodology set forth in the IRC. Sellers and Buyer hereby
undertake and agree to timely file any information that may be required to be filed pursuant to
any treasmy regulations promulgated under Section l060(B) ofthe IRC. Neither Sellers nor

Buyer shall file any tax return or other document or otherwise take anyposition for tax purposes
that is inconsistent with the allocation determined pursuant to this Section 2.7 except as may be
adjusted by subsequent agreement following an audit by the Internal Revenue Service or by court
decision. Sellers and Buyer shall (i) be bound by the Allocation Statement and (ii) act in
accordance with the Allocation Statement in the preparation, filing and audit ofany Tax return
(including, without limitation filing Form 8594 with its federal income Tax return for the taxable
year that includes the Closing Date). Notwithstanding the foregoing. in no event shall the

allocation determined pursuant to this Section 2.7 be binding upon Sellers in proceedings in the
Bankruptcy Court with respect to any allocation for the distribution ofthe proceeds ofthe sale
contemplated by this Agreement.

Section 2.8 Closing. Subject to the terms and conditions ofthis Agreement,
the sales and purchases ofthe Purchased Assets, the assignments ofthe Assumed Contracts and

the assumptions ofthe Assumed Liabilities contemplated hereby shall take place at a closing (the
“Closing") to be held at the offices ofWalker, Trucsdell, Radick &: Associates, 380 Lexington
Avenue. Suite 1514, New York, New York 10168, or at such other location as the parties hereto
shall agree in writing, at 1 1:00 A.M., us soon as practicable, but in any event on the later to occur
of(i) the date on which the conditions to Closing set forth in Article 9 shall have been satisfied

or waived and (ii) the first business day following the day that is ten (10) days alter the entry of
the Sale Order and alter the Sale Order has become a Final Order, or at such other time or place
as Buyer and Sellers may agree in writing.

(a) Buyer shall deliver to Sellers the Cash Amount in immediately available funds
by wire transfer to an account of Sellers with a bank in the United States designated by Sellers,
by notice to Buyer, which notice shall be delivered not later than two business days prior to the
date ofthe Closing (the "Closing Date") (or ifnot so designated, then by certified or ofliciul

bank check payable in immediately available funds to the order ofSellers in such amount).

(b) Buyer shall deliver to Sellers the Warrant not later than the date ofClosing.

(e) Sellers shall deliver to Buyer such deeds, bills ofsale, assignments and other

instruments ofconveyance reasonably requested by Buyer to vest in Buyer all of Sellers‘ right,
title and interest in, to and under the Purchased Assets.
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(d) Sellers and Buyer shall enter into an Assignment and Assumption

Agreement substantially in the form attached hereto as Exhibit A.

ARTICLE 3

REPRESENTATIONS AND VVARRANTIES OF SELLERS

Subject to the entry of the Sale Order, Sellers, by and through the Trustee solely
in his capacity as the Trustee and without personal liability. jointly and severally hcrcby
represent and warrant to Buyer as follows:

Section 3.1 Organization and Standing; Authority. Each Seller is a corporation
validly existing and in good standing under the laws of its jurisdiction ofincorporation and has
all corporate powers and all governmental licenses, authorizations, permits, consents and
approvals required to enter into this Agreement and the transactions contemplated thereunder.
Each Seller has heretofore delivered to Buyer true and complete copies ofthe certificate of
incorporation and bylaws ofsuch Seller as currently in etfect. Subject to approval ofthis

Agreement by the Banlrnrptcy Court, each Seller has all requisite corporate power and authority
to enter into this Agreement, to perform its obligations hereunder and to consummate the

transactions contemplated hereby. Subject to approval by the Bankruptcy Court, (a) all corporate
acts and other proceedings required to be taken by each Seller to authorize the execution,
delivery and performance ofthis Agreement and the consummation ofthe transactions
contemplated hereby have been duly and properly taken and (b) this Agreement has been duly
executed and delivered by each Seller and constitutes a legal, valid and binding obligation of
each Seller, enforceable against each Seller in accordance with its terms.

Section 3.2 No Conflictsr Consents. 

(a) Except as set forth in Schedule 3.2(a) or as excused by the Bankruptcy Code,
the execution and delivery ofthis Agreement by Sellers do not, and the consummation of the
transactions contemplated hereby and compliance with the terms hereofwill not, conilict with, or
result in any violation ofor default (with or without notice or lapse oftimc. or both) under. or
give rise to a right oftermination, cancellation, modification or acceleration ofany obligation
under, or loss ofa benefit relating to the Purchased Assets under, or result in the creation of any
Lien (other than any Permitted Lien) upon any ofthe Purchased Asets under, anyprovision of

(i) the certificate ofincorporation or bylaws ofany Seller or other comparable governing
instruments of Sellers, as the case may be, or the comparable governing instruments ofany

subsidiary ofSellers, (ii) assuming the obtaining ofall ofthe Required Consents, any loan or
credit agreement, notc, bond, mortgage, indenture, lien, lease or any other contract, agreement,
instnrment, permit, cornrnitment, concession, franchise or license applicable to the Sellers or any
of their subsidiaries or their respective properties or assets or the Purchased Assets or (iii) any
judgment, injunction, order or decree, or statute, law, ordinance. rule or regulation applicable to
Sellers or their assets.
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(b) No material consent, approval, grant, concession, agreement, franchise,
license, permit, order or authorization of; or registration, declaration or filing with, any
Governmental Entity is required to be obtained or made by or with respect to any Seller in
connection with the execution, delivery and performance of this Agreement or the consummation
ofthe transactions contemplated hereby, other than (i) compliance with any notices, motions,
orders or approvals required by the Banlmrptcy Court or the Bankruptcy Code and the rules
thereunder, (ii) those set forth on Schedule 3.2(a) and (iii) those that may be required solely by

reason ofBuyer's participation in the transactions contemplated hereby.

Section 3.3 Stttlicicuey ofand Title to t_l;e Eghascd Assets. As ofthe
Closing Date, Sellers have good and marketable title to each of the Purchased Assets that is
owned by any ofthe Sellers, and valid leasehold interests in each ofthe Purchased Assets that is

leased by any ofthe Sellers. The Purchased Assets, taken as a whole. constitute all the

properties, assets and rights related to the Intended Business. Each ofthe Purchased Assets: (i)
as ofthe Closing Date is free and clear of all Liens, except the Permitted Liens; (ii) as ofthe
Closing Date is not subject to any pending actions relating to any arch property, except as set
forth in Schedule 3.3(a)(ii); (iii) has received all approvals ofGovernmcntul Entities (including
licenses) required in connection with the ownership or operation thereof and has been operatai
and maintained in accordance with applicable laws, rules and regulations; and (iv) is not subject
to any lease, sublcasc, license, concession, or other agreement, written or oral. granting to any
party or parties the right ofuse or occupancy ofany portion ofany property or right ofway. As
ofthe Closing, each item ofthe Purchased Assets is in the working order and state ofrepair it
was in on the date of this Agreement, ordinary wear and tear excepted.

Section 3.4 figuired Consents. Schedule 3.4 sets forth each agreement,
contract or other instrument binding upon any Seller requiring a consent or other action by any
person as a result ofthe execution, delivery and performance ofthis Agreement, unless such

document can be assumed and assigned without such consent under the Bankruptcy Code, except
such consents or actions as would not, individually or in the aggregate, have a material adverse
effect on the Purchased Assets and Assumed Liabilities, taken together, or the Intended Business
ifnot received or taken (the “Required Consents").

Section 3.5 Material Contracts. To the 'I'rustee‘s Knowledge on behalfof
Sellers

(21) except as set forth in Schedule 3..S(a), as ofthe date herwf, Sellers are not a
party to or bound by:

(i) any (A) lease for real property or (B) lease for personal property
requiring aggregate payments after Closing of$100,000 or more;
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(ii) any agreement for the purchase by Sellers ofmaterials, supplies,
goods, services, equipment or other assets that has a term of at least one year or that
requires aggregate payments alter Closing of$100,000 or more;

(iii) any agreement for the sale by Sellers ofmaterials, supplies, goods,

services, equipment or other assets that has a term ofat least one year or that requires
aggregate payments afier Closing of$100,000 or more;

(iv) any other agreement that requires aggregate payments after
Closing of$25,000 or more;

(V) any partnership, joint venture or other similar agreement or
arrangement;

(vi) any content license or distfibution, marketing, agency or other

similar agreement;

(vii) any agreement with any investor or affiliate ofany Seller other
than agreements relating to their investment in any Seller;

(viii) any agreement that limits the fiecdorn ofSellers to compete in any

line ofbusiness or with any person or in any area or to own, operate, sell, transfer, pledge
or otherwise dispose ofor encumber any Purchased Asset or which would so limit the

freedom ofBuyer alter the Closing Date;

(xx) any other agreement, commitment, arrangement or plan that is
material to the Purchased Assets and the Assumed Liabilities, taken together, or the
Intended Business.

(b) except as set forth in Schedule 3.50)), each agreement listed in Schedule

3.5(a) is a valid and binding agreement ofSellers and is in full force and effect, except as
enforceability may be limited by any applicable bnnlouptey, reorganization, insolvency or other

laws affecting creditors’ rights generally or by general principles ofequity, regardless of
whether such enforceability is considered in equity or law, and none ofSellers or any other party
thereto is in default or breach in any material respect under the terms ofany such agreement,
which would not be cured by the payment. of the Cure Amount, and no event or circumstance has
occurred that, with notice or lapse oftime or both, would constitute any event ofdefault
thereunder. True and complete copies ofeach such agreement have been delivered to Buyer.
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(c) The agreements marked with an asterisk on Schedule 3.5(a) represent all of
the material agreements ofSellers are ormay be advantageous to the Intended Business. The

cure amount, if any, for each such agreement is set forth next to such agreement on Schedule
3.S(a).

Section 3.6 Intellectual Prgpelty. To the 'l'nrstee's Knowledge on behalfof
Sellers

(3) Schedule 3.6(a) contains a true and complete list ofeach trademark (including
service marks and logos), corporate name, trade name, domain name, patent, subscriber list,
registered copyright and any material third party computer software other than “shrink-wrap and
similar widely—available binary code and commercial end~user licenses that are available for less
than $5.000 (including any registrations or applications for registration ofany ofthe tbrcgoing)
owned, licensed or used by Sellers as ofthe date hereof, which schedule indicates whether the

right is owned or licensed and by which Seller and, if licensed, the name ofthe third party
liccnsor (the “Scheduled Intellectual Property"). With respect to the Scheduled Intellectual
Property, such schedule also specifies, to the extent applicable, (i) the jurisdictions in which
such, rights are registered or in which an application for registration has been filed; (ii) the
registration or application numbers; and (iii) with respect to the trademarks, the renewal dates.

(b) Other than “shrink-wrap” and similar widely-available binary code and
commercial end-user licenses that are available for less than $5,000. Schedule 3.56)) sets forth a

list ofall licenses, sublicenses and other agreements as to which Sellers are a party and pursuant

to which any person is authorized to use any Intellectual Property Rights owned. licensed or used
by Sellers.

(c) Sellers have good and nrarlcetable title to or a valid license to use all
lntellechral Pmperty Rights owned, licensed or usedhy Sellers, free and clear ofany Lien. None
ofsuch Intellectual Property Rights has been adjudged invalid or unenforceable in whole or part,
and all such Intellectual Property Rights are valid and enforceable. Sellers have taken reasonable

steps in accordance with normal industry practice to maintain and protect the owned Intellectual
Property Rights and their rights in the licensed Intellectual Property Rights, including payment of
applicable maintenance fees and filing ofapplicable statements ofuse, except as has been agreed
upon by the Sellers and Buyer with respect to certain applications outside the United States and
Canada. Except as set forth in Schedule 3.6(c), the use by Sellers ofthe Scheduled Intellectual
Property does not infringe, rnisappropriate or otherwise violate the rights ofany other person
and, no other person is infringing, rnisappropriating or otherwise violating any such Intellectual
Property Rights.

(d) With respect to pending applications and applications for registration ofthe
Scheduled Intellectual Property, Sellers and their affiliates are not aware ofany reason that could
reasonably be expected to prevent any such application or application for registration from being
granted with coverage substantially equivalent to the latest amended version ofthe pending
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application or application for registration, except as set forth in Schedule 3.6(d). None ofthe

trademadcs and applications for tmdernarlrs included in the Scheduled Intellectual Property has
been the subject of an opposition or cancellation procedure.

(e) Sellers have taken reasonable steps in accordance with normal industry

practice to maintain the confidentiality ofall confidential Intellectual Property Rights owned,

licensed or used by Sellers. None ofthe Scheduled Intellectual Property, the value of"which is
contingent upon maintaining the confidentiality thereof, has been disclosed otherthan (x) to
employees, representatives and agents of Sellers all ofwhorn are bound by written

confidentiality agreements substantially in the form previously disclosed to Buyer and (y) to
third parties bound by written confidentiality agents.

(t) The consummation ofthe transactions contemplated by this Agreement will

not alter. impair or extinguish any Intellectual Property Rights owned, licensed or used by
Sellers. Except as set forth in Schedule 3.6(i). there exist no restrictions on the disclosure, use or
transfer ofany such owned Intellectual Property Rights.

(g) Except as set forth in Schedule 3.6(g), none ofSellers has given an indemnity

in connection with any Intellectual Propmy Rights to any person.

(h) Except as set forth in Schedule 3.60:), none ofSellers and any oftheir
atfiliatcs has infringed , misappropriated or otherwise violated any Intellectual Property Rights

ofanythird person. Except as set forth in Schedule 3.60)), there is no material claim, action,

suit, investigation or proceeding pending against, or threatened against or attesting, the Intended

Business or the Purchased Assets or any present or former oflieer, director or employee (in their
capacity as such) ofSellers (i) based upon, or challenging or seelcing to deny or restrict, the
rights of Sellers in any ofthe Intellectual Property Rights owned, licensed or used by Sellers, (ii)
alleging that the use ofany such Intellectual Property Rights or any services provided or
processes used do or may infringe, misappropriate or otherwise violate any Intellectual Property
Right ofany third party or (iii) alleging that Sellers or any affiliate ofSellers infiinged,
misappropriated or otherwise violated any Intellectual Property Right of any third party.

Section 3.7 Litigation. Schedule 3.7 contains an accurate list ofall legal
actions, suits and proceedings related to the Intended Business or the Purchased Assets pending
as ofthe date hereofagainst any Seller. Except as described in Schedule 3.7. there is no action.
suit, investigation or proceeding (or any basis therefor) pending against, or to the 'I‘rustee‘s
Knowledge on behalfofSellers, threatened against or affecting, the Intended Business, any
Purchased Asset before any court or arbitrator or any governmental body, agency or oificial
which, individually or is the aggregate. could rcasonahlybc expected to be material to the
Purchased Assets and Assumed Liabilities, taken together, orthe Intended Business, or which in
any manner challenges or seeks to prevent, enjoin, alter or materially delay the transactions
contemplated by this Agreement
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Section 3.8 Compliance with Laws and Court Orders. Except as set forth in
Schedule 3.8, Sellers are not in violation ofand have not violated and, to the Trnstee’s

Knowledge on behalfofSellers, are not under investigation with respectto and have not been

threatened to be charged with or given notice ofany violation of, any law, rule, regulation,

judgment, injrmction, order or decree applicable to the Intended Business or the Purchased
Assets, except for violations that have not had and could not reasonably be expected to be
material to the Purchased Asset and Assumed Liabilities, taken, together, or the Intended
Business.

Section 3.9 Erglgers and Finders. Except as set forth in Schedule 3.9, there is
no investment banker, broker, finder or other intermediary which has been retained by or is
authorized to act on behalfofSellers who might be entitled to any fee or commission in
connection with the uansactions contemplated by this Agreement.

Section 3.10 Subsidiaries. Napster has no subsidiaries other than Napster

Music, Napster Mobile and Napster International, Ltd. Napster International. Ltd. is a shell
company and has no assets or liabilities.

Section 3.11 No Warranties. Except as expressly provided herein, neither

Sellers nor any other Person makes any express or implied representation or warranty on behalf
of Sellers. ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, ARE EXCLUDED
FROM THE SALE AND TRANSFER OF THE PURCHASED ASSETS AND THE ASSUMED
LlABILl'I‘lES. THE FOREGOING PROVISION DOES NOT AFFECT THE VALIDITY OF

THE REPRESENTATIONS AND WARRANTIES PRIOR TO CLOSING. Tl‘ BEING THE

INTENTION OF EACH OF THE PARTIES (SELLERS, ON THE ONE HAND, AND,
BUYER, ON THE OTHER) THAT THE ACCURACY OF THE REPRESENTATIONS AND
WARRANTIES IS A CONDITION TO THE OTHER PARTY'S OBLIGATIONS
HEREUNDER.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Sellers as follows:

Section 4.1 Qgrizntion and Standing; Agtlrggity. Buyer is a corporation duly
formed, validly existing and in good standing under the laws of the State ofDelawarc and has all

corporate powers and all material governmental licenses, authorizations, permits, consents and
approvals required to carry on its business as now conducted. Buyer has all requisite corporate
power and authority to enter into this Agreement, to perform its obligations hereunder and to
consurnrnate the transactions contemplated hereby to be consummated by Buyer. All corporate
acts and other proceedings required to be taken byBuyer to authorize the execution, delivery and
performance of this Agreement and the consummation ofthe transactions contemplated hereby
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to be consummated by Buyer have been duly and properly taken. This Agreement has been duly
executed and delivered by Buyer and constitutes a legal, valid and binding obligation ofBuyer,
enforceable against Buyer in accordance with its terms.

Section 42 No Conflicts’ Consents. 

(a) The execution and delivery of this Agreement by Buyer do not, and the
consummation ofthe transactions contemplated hereby and compliance with the terms hereof
will not, conflict with, or result in any violation ofor default (with or without notice or lapse of
time, or both) under, or give rise to a right oftermination, cancellation, modification or

acceleration ofany obligation under, any provision of(i) the certificate of incorporation or
bylaws of‘Buyer or other comparable governing instruments ofBuyer, as the case may be, or the
comparable governing instruments ofany subsidiary ofBuyer or (ii) anyjudgment, injunction,
order, decree, statute, law, ordinance, rule or regulation applicable to Buyer or its assets.

(b) No material consent, approval, grant, concession, agreement, franchise,
license, permit, order or authorization of, or registration, declaration or filing with, any
Governmental Entity is required to be obtained or made by or with respect to Buycror its
Affiliates in connection with the execution, delivery and performance ofthis Agreement or the
consummation ofthe transactions contemplated hereby, other than (i) compliance with any
notices, motions, orders or approvals required by the Bankruptcy Court or the Bankruptcy Code
and the rules thereunder and (ii) those that may be required solely by rerson ofscllcrs’
participation in the transactions contemplated hereby.

Section 4.3 Availability of‘Funds. Buyer has cash available sulficicnt to
enable Buyer to purchase the Purchased Assets and otherwise consummate the transactions

contemplated by this Agreement in a timely manner.

Section 4.4 Brokers and Finders. Except as set forth in Schedule 4.4, there is
no investment banker, broker, finder or other intermediary which has been retained by or is
authorized to act on behalfofBuyer who might be entitled to any fee or commission in
connection with the transactions contemplated by this Agreement

Section 4.5 zaygrents. Neither Buyer, nor any Afliliate ofBuyer, nor any
officer, director, employee or agent thereof, has, directly or indirectly, paid or delivered, offered
to pay or deliver, or agreed to pay or deliver any fee, commission or other sum ofmoney or item
ofproperty, however characterized, to any person which is now or was previously an atfiliate or
insider (as those terms are defined in the Bankruptcy Code) ofany Seller.

Section 4.6  . Except as expressly provided herein, neither
Buyer nor any other Person makes any express or implied representation or warranty on behalf
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ofBuyer. THE FOREGOING PROVISION DOES NOT AFFECT THE VALIDITY OF THE
REPRESENTATIONS ANDW PRIOR TO CLOSING, IT BEING THE

INTENTION OF EACH OF THE PARTIES (SELLERS, ON THE ONE HAND, AND,

BUYER, ON THE OTHER) THAT THE ACCURACY OF THE REPRESENTATIONS AND
WARRANTIES IS A CONDITION TO THE OTHER PARTY’S OBLIGATIONS
HEREUNDER.

Section 4.7 Actions and Proceedings, etc There are no (a) outstanding

judgments, orders, injunctions or decrees ofany Governmental Entity or arbitration tribunal
against Buyer or any ofits respective Affiliates, (b) lawsuits, actions or proceedings pending or.

to the knowledge ofBuyer, threatened against Buyer or any ofits Afliliates, or (c) investigations
by any Governmental Entity which are, to the knowledge of"Buyer, pending or threatened against

Buyer or any ofits Affiliatcs, and which, in the case ofeach ofclauses (a), (b) and (e), have a
material adverse effect on the ability ofBuyer to consummate the transactions contemplated

hereby to he consrmunated by Buyer.

ARTICLE 5

COVENANTS OF SELLERS

Sellers jointly and severally agree that:

Section 5.1 Conduct of the Intended Business. From the date hereofuntil the

Closing Date, subject to the requirements and restrictions ofthe Bankruptcy Court proceedings
and to the fact that the Intended Business conducted by the Sellers is currently not in operation,
Sellers shall use lheirbest efibrts to preserve the Purchased Assets

Section 5.2 Access to Information; Assigce.

(a) From the date hereofuntil the Closing Date, Sellers will (i) give Buyer, its
counsel, financial advisers, auditors and other authorized representatives access to the ollices,

properties, books and records ofSellers relating to the Intended Business or the Purchased
Assets, (ii) firrnish to Buyer, its counsel, financial advisers, auditors and othu authorized
representatives such financial and operating data and other information relating to the Intended
Business or the Purchased Assets as such Persons may reasonably request, ifsuch access would

not constitute a waiver ofthe attorney client privilege, and (iii) instruct the agents, counsel and
financial advisors ofscllers to cooperate with Buyer in its investigation ofthe Intended
Business. In addition, Sellers will ensure that all equipment and machinery containing the

Purchased Assets shall remain available to Buyer for ten days after the Closing- Any

investigation pursuant to this Section 5.2 shall be conducted in such manner as not to interfere
unreasonably with the conduct of' the Sellers. No investigation by Buyer or other information
received by Buyer shall operate as a waiver or otherwise affect any representation, warranty or
agreement given or made by Sellers under this Agreement. Notwithstanding the foregoing,
Buyer shall not have access to personnel records ofSellers relating to individual performance or
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evaluation records, medical histories or other information which in Sellers’ good faith opinion is
sensitive or the disclosure ofwhich could subject Sellers to risk of liability. Prior to the Closing

Sellers (i) shall use their best efforts to provide demonstrations oftechnology and (ii) shall
provide to Buyer at least 100 man hours ofservice prior to November 25, 2002, including
without limitation, the assistance in backing up or duplicating technology and other data..

(b) Aficr the Closing. the Trustee will hold, and will use his commercially
reasonable efforts to cause his respective officers, directors, employees, accountants, counsel,
consultants, advisers and agents to hold, in confidence, unless compelled to disclose byjudicial
or administrative process or by other requirements of law, all confidential documents and
infonnaticn concerning the Intended Business, except to the extent that (i) such information can
be shown to have been in the public domain through no fault of Sellers or their Affiliates or (ii)
later lawfully acquired on a nonconfidential basis by Sellers or their Affiliates fi'om sources other
than those related to their prior ownership ofthe Purchased Assets or the Intended Business In
addition, the Trustee and Sellers agree to cooperate with Buyer in Buyer's enforcement of

nondisclosure agreements with respect to the Purchased Assets transfcrncd to Buyer hereunder,

provided that Buyer shall reimburse reasonable costs in connection with such enforcement

Section 5.3 Notices og Certain Events.

(a) Sellers shall promptly notify Buyer of:

(i) any notice or communication fiom any Person alleging that the
consent of such Person is or may be required in connection with the transactions
contemplated by this Agreernsnt;

(ii) any notice or other communication fiom any Governmental Entity
in mnncction with the transactions contemplated by this Agreement;

(iii) any actions, suits, claims, investigations or proceedings
commenced or, to the Trustee's Knowledge on behalfofSellers, threatened against,
relating to or involving or otherwise affecting any Seller or the Purchased Assets or the
Assumed Liabilities, that, if"pending on the date ofthis Agreement, would have been
required to have been disclosed pursuant to Section 3.7, that relate to the consununation
ofthe transactions contemplated by this Agreement: and

(iv) the damage or destruction by fire or other casualty of any material
Purchased Asset or any material part thereofor if any material Pun-chased Asset or any
material part thereofbecomes the subject of any proceeding or, to the Trustee's
Knowledge on behalfofSellers, threatened proceeding, for the taking thereofor any part
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thereofor of any right relating thereto by condemnation, eminent domain or other similar
governmental action.

(b) Sellers shall promptly notify Buyer of, and furnish Buyer any information
which Buyer may reasonably request with respect to, the occurrence to the Trustee's Knowledge
on behalfofSellers ofany event or condition or the existence to the Trustee's Knowledge on
behalfofSellers ofany fact that would cause any ofthe conditions to Buyer's obligations to
consummate the purchase and sale of the Purchased Assets not to be fulfilled. Ifbetween the date

hereofand the Closing Date, any ofthe matters referenced in Section 5.3(a)(iv) shall have
occurred, then Sellers, at their option, shall either repair any damage or casualty at its expense or
deliver to Buyer on the Closing Date any insurance proceeds (including but not limited to
condemnation insurance proceeds), or rights to receive insurance proceeds, with respect thereto
or the Purchase Price shall be reduced by such amount.

Section 5.4 Bar_1la_u;;tcy Court Approval.

(a) On November 5, 2002 Sellers filed a motion seeking the approval ofsale
procedures (the “Sale Procedures Motion“). Sellers shall pursue the Sale Procedures Motion and

seek entry ofthe order therein in the form attached hereto as Exhibit D (the “fige Procedures
Ordg”) on the grounds that, inter alin, the New DIP Loan provided by Buyer has preserved the
value ofSellers’ assets and the negotiation ofthe Agreement by Buyerand its offer for the
Purchased‘ Assets will maximize the value to be obtained fioro the Purchased Assets.

(b) As me as practicable after execution ofthis Agreement, Sellers shall file

with the Bankruptcy Court an application or motion (the “Sale Motion") (reasonably satisfactory
in form and substance to Buyer) on shortened time seeking:

(i) approval ofall transactions contemplated under the Agreement on
the terms contained herein and the performance of Sellers of their obligations under the

Agreement, including without limitation the sale, transfer, assignment, conveyance and
delivery ofthe Purchased Assets to Buyer (or its successors or permitted assigns) lice and
clear ofall Liens (except for the Permitted Liens);

(ii) approval ofthe Sellers’ assumption and assignment of all ofthe
Assumed Contracts to Buyer;

(iii) approval ofthe Breakup Fee on the grounds that, inter alia, the
New DIP Loan provided by Buyer has preserved the value of the Sellers’ assets and the
negotiation ofthe Agreement by Buyer and its offer for the Purchased Assets will
maximize the value to be obtained fiom the Purchased Assets; and
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(iv) entry of the Sale Order.

(e) Provided that Buyer has provided a list ofthe Assumed Contracts pursuant to

Section 6.6, not less than twelve (12) days prior to the hearing on the Sale Motion or on any such
date agreed in writing by Buyer, Sellers shall provide written notice to each of the non-Seller
parties to each Assumed Contract oftheir intent to assume and assign such Assumed Contracts

(including any Cure Amounts) to Buyer.

(d) Sellers further agree to promptly take such actions as are reasonably requested
by Buyer to assist in obtaining Bankruptcy Court approval of the Agreement and entry ofthe
Sale Order, including without limitation furnishing affidavits, declarations or other documents or
information for filing with the Bankruptcy Court.

Section 5.5 Permits. Prior to the Closing Date, arch Seller shall use its

commercially reasonable efforts (i) to identify all material permits necessary to transfer the
Purchased Assets on the Closing Date and necessary to operate the Intended Business from and

aflcrthc Closing Date and (ii) to obtain consents to the transfer ofsuch material permits which
are transferable to Buyer at or prior to Closing. Prior to and alter the Closing, each Seller shall
cooperate with Buyer with respect to the transfer of all material permits.

Section 5.6 Qure Amounts. Unless the Bankruptcy Com orders otherwise,

promptly after the Closing Sellers shall pay all amounts, as determined by the Bankruptcy Court,

required under Section 365 ofthe Bankruptcy Code to cure any and all defaults under the
Assumed Contracts and to compensate the parties to the Assumed Contracts for any actual

pecuniary losses resulting fiom such defaults (the “Cure Amount"), which amounts shall be
advanced by Buyer to Sellers for such payment

Section 5.7 Name Change__s. Promptly, but in no event later than 30 days, after
the Closing, Sellers jointly and severally agree (a) to change the name ofeach Seller to some

other name not using the word “Napster” and (b) alter the Closing, until papers are duly filed
with the applicable Secretaries ofState to effect such name changes, not to use the name ofany
Seller in any way for the purpose of selling or marketing any product or service or otherwise in

any manner’ which does ormight compete with Buyer or, in any other waywhich, in the Buyer's
reasonable judgment, could be detrimental to Buyer's enjoyment ofthe rights and goodwill it
sought when it paid for and acquired the assets of Sellers, except as expressly agreed by Buyer in
its sole discretion.

ARTICLE 6

COVENANTS OF BUYER

Buyer agrees that:
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Section 6.1 Confidentiality. Prior to the Closing Date and after any
termination of this Agreement, Buyer and its Affiliates will hold, and will use their commercially
reasonable efforts to cause their respective ofliccrs, directors, employees, accountants, counsel,
consultants, advisors and agents to hold. in confidence, unless legally compelled to disclose
under subpoena or order of any comt or regulatory authority ofcompetent jurisdiction and is
advised by counsel to do so. any confidential documents and infomtation concerning the
Intended Business and the Purchased Assets Sellers fumished to Buyer or its Afiiliates in

connection with the transactions contemplated by this Agreement, except to the extent that such
information can be shown to have been (i) previously known on a nonconfidcntial basis by
Buyer or its Affiliates, (ii) in the public domain tlu-ough no fault ofBuyer or its Afiiliates or Gil)
later lawfully acquired by Buyer from sources other than Sellers; provided that Buyer may
disclose such information to its officers, directors, employees, accountants, counsel, consultants,
advisors and agents in connection with the transactions contemplated by this Agreement so long
as such persons are informed by Buyer ofthe confidential nature of such information and are

directed by Buyer to treat such information confidentially. The obligation ofBuyer and its
affiliates to hold any such information in confidence shall be satisfied ifthey utilize safeguards
and a standard ofcare at least as stringent as the Sellers to preserve the confidentiality oftheir
own confidential information. If this Agreement is terminated, the confidential information that

is written, except for the portion that may be found in documents prepared by Buyer and its
Affiliates, shall be returned to the Sellers immediately upon request, and no copies or
reproductions shall be retained by Buyer and its Affiliates. That portion ofthe confidential
information that is found in documents prepared by Buyer and its Afliliatcs, the confidential
information that is oral and the confidential information that is not so requested or returned will
be held by Buyer and its Atliliates and kept confidential pursuant to the terms of this Section 6.1
or destroyed. The complete and final return and destruction ofthe confidential information shall

be confirmed by Buyer in writing to the Sellers. The delivery or destruction ofthe confidential
information shall not relieve Buyer and its Affiliates of their obligations under this Section 6.1.
Alter the Closing, Buyer shall continue to be subject to the confidentiality provisions of this
Section 6.1 to the extent that Buyer has received from Sellers any information which relates to an
Excluded Asset or Excluded Liability.

Section 6.2 No Additional Rggresentations. Buyer acknowledges and agrees
that none ofSellers nor any other Person has made any representation or warranty, expressed or
implied, with respect to (i) the transactions contemplated hereby, (ii) Sellers or Sellers‘ assets,
liabilities or Intended Business, or (iii) the accuracy or completeness ofany infommtion
regarding any Seller fiimishcd or made available to Buyer and its representatives, except as
expressly set forth in this Agreement.

Section 6.3 Sggplanental Disclosure. Buyer shall promptly after the
occurrence thereofnotify Sellers of, and furnish Sellers any information it may reasonably
request with respect to, the occurrence to the knowledge ofBuyer ofany event or condition or
the existence to Buyefs knowledge ofany fact that would cause any ofthe conditions to Sellers’
obligation to consurnrnate the purchase and sale of the Purchased Assets not to be fulfilled.
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Section 6.4 Assiggent to Atfiliate. Prior to the Closing, upon not less than

two (2) business days’ notice to Sellers, Buyer may assign to its Affiliate all of its rights under
this Agreement and cause its Afliliate to assume all oflhe liabilities and obligations ofBuyer
under this Agreement. Any such assignment and assumption shall not relieve Buyer of its
liabilities and obligations under this Agreement.

Section 6.5 Buyer's gmpcition. Buyer shall use its commercially reasonable
efforts to cooperate in providing such information and evidence as is necessary to obtain the
orders described in Section 5.4.

Section 6.6 Deliveg of List ofAssumed Contracts. Buyer shall deliver to
Sellers on or before November 15, 2002 a list ofcontracts Buyer has designated as the Assumed

Contracts, provided that Buyer may remove contracts from that list at any time prior to the
Closing.

ARTICLE 7

COVENANTS OF ALL PARTIES

Buyer and Sellers agree that:

Section 7.1 Commercially Reasonable Efforts; Further Assurances.

(a) Subject to the terms and conditions ofthis Agreement, Buyer and Sellers will
each use their commercially reasonable efforts to take, orcause to be taken, all actions and to do,
or cause to be done, all things necessary or desirable under applicable laws and regulations to
consummate the transactions contemplated by this Agreement. Sellers and Buyer each agree to
execute and deliver such other documents, certificates, agreements and other writings and to take
such other actions as may be necessary or desirable in order to consrunmate or implement
expeditiously the transactions contemplated by this Agreement and to vest in Buyer good and
marketable title to the Purchased Assets.

(b) Sellers hereby constitute and appoint, effective as ofthe Closing Date, Buyer
and its successors and assigns as the true and lawful attorney ofSellers with full power of
substitution in the name ofBuyer or in the name of each Seller, but for the benefit ofBuyer (i) to
collect for the account ofBuyer any items ofPurchased Assets and (ii) to institute and prosecute
all proceedings which Buyer may in its sole discretion deem proper in order to assert or enforce
any right, title or interest in, to orunder the Purchased Assets, and to defend or compromise any
and all actions. suits or proceedings in respect ufthe Purchased Assets. Buyer shall be entitled to
retain for its own account any amounts collected pursuant to the foregoing powers, including any
amounts payable as interest in respect thereof‘.
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(c) Subject to the terms and conditions of this Agreement, Buyer and Sellers will
each use their commercially reasonable efforts to take all action and to do all things necessary,
proper, or advisable to consummate and make etfective the transactions contemplated by this
Agreement (including without limitation Sellers’ use oftheir commercially reasonable cfibrts to
file any and all necessary documents to transfer or assign the domain names with the applicable
registrar ofdomain names) and to obtain approval and entry of the Sale Order. '

Section 7.2 Certain Filings. Sellers and Buyer shall cooperate with one
another (a) in determining whether any action by or in respect of, or filing with, any
Governmental Entity is required, or any actions, consents, approvals or waivers are required to
be obtained from parties to any material contracts, in connection with the consummation ofthe
transactions contemplated by this Agreement and (b) in taking such actions or making any such
filings, furnishing information required in connection therewith and seeking timely to obtain any
such actions, consents, approvals or waivers.

Section 7.3 Public Annormcerneng. The parties agree to consult with each
other before issuing any press release or making any public statement with respect to this
Agreement or the transactions contemplated hereby and, except as may be required by applicable
law or any listing agreement with any national securities exchange, will not issue any such press
release or make any such public statement prior to such consultation.

Section 7.4 Post-Closing Access to Books and Records. Alter the Closing
Date, the parties agree that they will each cooperate with and make available to the other party,
during normal business hours, all Books mid Records, information (without substantial
disruption ofemployment) retained and remaining in existence alter the Closing Date which are
necessary or useful in connection with any inquiry relating to Taxes or any audit, investigation or
dispute, any litigation or investigation or any other matter requiring any such Books and
Records, information or employees for any reasonable business purpose. The party requesting
any such Books and Records, information shall bear all ofthe out—of»pocl:et costs and expenses
(including, without limitation, attomr-.ys' fees, but excluding reimbursement for general
overhead, salaries and employee benefits) reasonably incurred in comrection with providing such
Books and Records, information or employees. Sellers may require certain financial infomration
relating to the Intended Business for periods prior to the Closing Date for the purpose offiling
federal, state, local and foreign Tax Returns and other governmental reports, and Buyer agrees to
furnish such information to Sellers at Sellers‘ request and expense,

ARTICLE 8
TAX MATTERS

Section 8.1 f1'_qx Matters. Sellers hereby represent and warrant to Buyer that:
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(a) Sellers have timely paid all Taxes, and all interest and penalties due thereon,

payable by it for the Pie-Closing Tax Period which will have been required to be paid on or prior
to the Closing Date, the non-payment ofwhich would result in a Lien on any Purchased Asset,

would otherwise adversely affect the intended Business or would result in Buya becoming liable
or responsible therefor.

(b) Sellers have established, in accordance with generally accepted accounting
principles applied on a basis consistent with that ofprcceding periods, adequate reserves for the
payrnent oi} and will timely pay all Tax liabilities, assessments, interest and penalties which arise
from or with respect to the Purchased Assets or the operation ofthe Intended Business and are
incurred in or attributable to the Pr-e-Closing Tax Period, the non-payment ofwhich would result
in a Lien on any Purchased Asset, would otherwise adversely affect the Intended Business or
would result in Buyer becoming liable therefor.

(c) At the Closing, Sellers shall provide a schedule reflecting accrued and unpaid
real and personal property Taxes on all Purchased Assets using a ratable daily accrual method.
Sellers will firmish Buyer with an analysis ofthis amount itemized by property and jurisdiction.

Section 8.2 Tax Cgopemtion; Allocation ofTaxes.

(21) Buyer and Sellers agree to l'ur-nish or cause to be fumished to each other, upon
request, as promptly as practicable, such information and assistance relating to the Purchased

Assets and the Intended Business as is reasonably necessary for the filing ofall Tax returns, and
making ofany election related to Taxes, the preparation for any audit by any taxing authority,
and the prosecution or defense of any claim. suit or proceeding relating to any Tax return.
Sellers and Buyer shall cooperate with each other in the conduct ofany audit or other proceeding
related to Taxes involving the Intended Business and each shall execute and deliver such

documents as are necessary to carry out the intent ofthis paragraph (a) ofscction 8.2.

(b) All Apportioncd Obligations shall be apportioned between Sellers and Buyer
as ofthe Closing Date based on the number ofdays ofsuch taxable period included in the Pre-
Closing Tax Period and the number ofdays ofsuch taxable period included in the Post-Closing
Tax Period. Sellers shall be liable for the proportionate amount ofsuch taxes that is attributable
to the Pre-Closing Tax Period. and Buyer shall be liable for the proportionate amount of such
taxes that is attributable to the Post—Closing Tax Period.

Within 90 days after the Closing, Sellers and Buyer shall each present a statement
to the other setting forth the amount of reimbursement to which each is entitled under this

Section 8.2(b) together with such supporting evidence as is reasonably necessary to calculate the
proration amount. The proration amount shall be paid by the party owing it to the other within
l0 days after delivery of such statement. Thereafter, Sellers shall notify Buyer upon receipt of
any bill for real or personal property taxes relating to the Purchased Assets. part or all ofwhich is
attributable to the Post—Closing Tax Period, and shall promptly deliver such bill to Buyer. who
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shall pay the same to the appropriate taxing authority, provided that if such hill covers the Pre-

Closing Tax Period, Sellers shall also remit prior to the due date of assessment to Buyer,
payment for the proportionate amount of such bill that is attributable to the Pro-Closing Tax

Period. If either Sellers or Buyer shall thereafter make a payment for which it is entitled to
reimbursement under this Section 8.20)), the other party shall make such reimbursement

promptly but in no event later than 30 days after the presentation ofa statement setting forth the

amount of reimbursement to which the presenting party is entitled along with such supporting

evidence as is reasonably necessary to calculate the amount of reirnhursement Any payment
required under this Section and not made within 10 days of delivery of the statement shall bear

interest at the rate per annnm determined. from time to time, under the provisions of Section
6621(a)(2) ofthe IRC for each day until paid.

(c) Any transfer, documentary, sales, use or other Taxes assessed upon or with
respect to the transfer ofthe Purchased Assets to Buyer and any recording or filing fees with
respect thereto shall be paid by Seller.

Section 8.3 Transfer Taxes. In accordance with section ll46(c) ofthe

Bankruptcy Code, the making or delivery ofany instrument oftransfer, including the filing of

any deed or other document oftransfcr to evidence, elfeetuate or perfect the rights, transfer and
interest contemplated by this Agreement, shall be in contemplation ofa plan or plans of
reorganization to be confirmed in the Bankruptcy Case, and as such shall he thee and clear of any
and all transfer tax, stamp tax or similar taxes. The instruments transferring the Assets to Buyer
shall contain the following endorsement:

"Because this [instrument] has been authorized pursuant to Order
of the United States Bankruptcy Court for the District ofDelaware,
in contemplation of a plan of reorganization of the Grmtor, it is
exempt front transfer taxes, stamp taxes or similar taxes pursuant
to I 1 U.S.C. §l l46(c)."

In the event real estate transfer taxes are required to be paid in order to record the

deeds to be delivered to Buyer in accordance herewith, or in the event any such taxes are
assessed at any time thereafter, such real estate transfer taxes incurred as a. result of the

transactions contemplated hereby shall be paid by Sellers. In the event sales, use or other
transfer taxes an: assessed at Closing or at any time thereafier on the transfer ofany other Assets,
such taxes incurred as a result ofthe transactions contemplated hereby shall be paid by Sellers.

Section 8.4 Tax Pagggents Made by Buyer. Any payments made by Buyer for
which it is entitled to reimbursement under Section 8.2(b) and Section 8.3 of this Agocment
shall constitute allowed superpriority administrative expense claims against the Sellers estate:
with priority over any and all administrative expenses ofthe kind specified in Bankruptcy Code
Sections 503(1)) and 507(1)).
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ARTICLE 9

CONDITIONS TO CLOSING

Section 9.1 Conditions to Buygfs Qbligations. The obligation ofBuyer to
consummate the Closing is subject to the satisfaction (or waiver by Buyer, without further notice
to parties in interest or approval by the Bankruptcy Court) ofthe following conditions:

(:1) The representations and warranties ofSellers made in this Agreement shall be
true and correct in all material respects as of the Closing Date as though made as of such time,
except to the extent such representations and warranties expressly relate to an earlier date (in
which case such representations and warranties shall be true and correct in all material respects
on and as of"such earlier date). Sellers shall have per-t'ormed or complied in all material respects
with all obligations and covenants required by this Agreement to be performed or complied with
by Sellers by the Closing Date. Sellers shall have delivered to Buyer a certificate dated the
Closing Date confirming the foregoing.

(b) No provision ofany applicable statute, rule, regulation. executive order,
decree, temporary restraining order, judgment, preliminary or permanent injunction or other
order enacted, entered, promulgated, enforced or issued by any Governmental Entity shall be in
effect that (x) prevents the sale and purchase ofthe Purchased Assets or any of the other
transactions contemplated by this Agreement, (y) would adversely affect or interfere with the

operation of the Intended Business previously conducted after the Closing, or (2) would require
Buyer or any ofits Affiliates to sell or otherwise dispose of, bold separate or otherwise divest
itsclfof, or operate in any particular manner, any of the Purchased Assets or any ofthe assets,
properties or business ofBuyer or any ofits Affiliates.

(c) There shall not be pending or threatened by any Governmental Entity any suit,
action or proceeding, (1) challenging or seeking to restrain, prohibit, alter or materially delay the
sale and pumhase ofthe Purchased Assets or any ofthe other transactions contemplated by this
Agreement, or seeking to obtain from Buyer or any ofits Attiliates in connection with the sale

and purchase of the Purchased Assets any material damages or (ii) seeking to prohibit Buyer or
any of its Afliliates from effectively controlling or operating a material portion ofthe Intended
Business or the Purchased Assets.

((1) Sellers shall have received all Required Consents as set forth in Schedule 3.4.

(c) The Bankruptcy Court shall have entered the Sale Order and the Sale Order

shall not have been modified, amended or stayed, except as agreed to by Buyer, and shall have
become a Final Order.
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(t) The Intellectual Property'Rights shall be transferred to the Buyer. and upon
Closing shall be fiee and clear ofall interests ofany kind or nature whatsoever including without
limitation any interest oflohn Farming in the Assigned Intellectual Property.

(g) All documentation that is necessary to transfer and assign to Buyer the
Intellectual Property Rights or to perfect and record such transfer and assignment shall have been
delivered to Buyer.

Section 9.2 Conditions to gbliggtion ofSellers. The obligation of Sellers to
consummate the Closing is subject to the satisfaction (or waiver by Sellers, without further

notice to parties in interest or approval by the Banknrptcy Court) of the following conditions:

(a) The representations and warranties ofBuyer made in this Agreement shall be
true and correct as ofthe Closing Date as though made as ofsuch time, except to the extent such
representations and wanantics expressly relate to an earlier date (in which case such
representations and warranties shall be true and correct in all material respects on and as ofsuch
earlier date). Buyer shall have performed or complied in all material respects with all obliylions
and covenants required by this Agreement to be performed or complied with by Buyer by the
Closing Date. Buyer shall have delivered to Sellers a certificate dated the Closing Date and
signed by the chief financial officer ofBuyer confirming the foregoing and certifying the
resolutions ofBuyer's Board ofDirectors approving the transactions contemplated hereunder.

(b) No provision ofany applicable statute, nrle, regulation, executive order,
decree, temporary restraining order, judgment. preliminary or permanent injunction or other
order enacted, entered, promulgated, enforced or issued by any Governmental Entity shall be in
effect that prevents the sale and purchase ofthe Purchased Assets or any ofthe transactions
contemplated by this AgreemenL

(c) There shall not be pending or threatened by any Governmental Entity any suit,
action or proceeding, (i) challenging or seeking to restrain, prohibit, alter or materially delay the
sale and purchase ofthe Purchased Assets or any of the other transactions contemplated by this
Agreement or seeking to obtain from Sellers in connection with the sale and purchase of the
Purchased Assets any material damages.

(d) The Bankruptcy Court shall have entered the Sale Order and the Sale Order

shall not have been modified, amended or stayed, except as agreed to by Sellers, and shall have
become a Final Order.

Section 9.3 Frustration of ggonditions. Neither Buyer nor Sellers may rely on
the failure ofany condition set forth in Section 9.1 or 9.2. respectively, to be satisfied ifsuch
failure was caused by such party's failure to act in good faith or to use its reasonable efforts to
cause the Closing to occur, as provided in this Agreetnerrt.
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ARTICLE I0
SURVIVAL

Section 10.] Survival. The covenants, agreements, representations and
warranties ofSellers and Buyer hereto contained in this Agreement or in any certificate or other

writing delivered pursuant hereto or in connection herewith shall not survive the Closing except
for the covenants and agreements contained herein which contemplate or specifically provide for
performance afler the Closing Date.

ARTICLE 11

TERMINATION

Section 1 [.1 Grounds for Termination. This Agreement may be terminated at

any time prior to the Closing:

(a) by mutual written agreement of Sellers and Buyer;

(b) by either Sellers or Buyer ifthe Closing shall not have been eonsununated on
or before December 31. 2002;

(e) by either Sellers or Buyer ifthere shall be any law or regulation that makes

the consummation of the transactions contemplated hereby illegal or otherwise prohibited or if

consummation of the transactions contemplated hereby would violate any nonappealable final
order, decree orjudgment of any court or governmental body having competentjurisdiction;

(d) by Buyer if(i) there is the entry ofan order, which has not been withdrawn.
dismissed or reversed dismissing the Bankruptcy Case or converting the Bankruptcy Case no a
case under Chapter 7 ofthe Bankruptcy Code, (ii) Sellers file a motion, application or other
petition to efibct or consent to the foregoing or (iii) there is an Event ofDefault under the New
DIP Loan;

(e) by Buyer ifthe Sale Order shall not hnve been entered on orprior to
December 6, 2002;

(I) if the Bankruptcy Court shall have approved the sale ofany or all ofthe
Purchased Assets to a Person other than Buyer; and

(g) by Buyer if the Sales Procedure Order shall not have been entered on or prior
to November 20, 2002.
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The party desiring to terminate this Agreement pursuant to clauses (b). (c), (d),
(e), (t), or (g) shall give notice ofsuch termination to the other parties.

Section 112 Effect ofTermination. Ifthis Agreement is terminated as

permitted by Section I 1.1, such termination shall be without liability ofany party (or any
stockholder, director, officer, employee, agent. consultant or representative of such party) to the
other party to this Agreement; provided that if such termination shall result from the willful

failure ofany party to firlfill a condition to the performance of the obligations ofanother party,
failure to perform a covenant of this Agreement or breach by any party to this Agreement ofany
representation or warranty or agreement contained herein, such falling or breaching party shall
be fully liable for any and all losses incurred or suflcrcd by the other party as a result ofsuch
failure or breach; andprovidedfurilrer that if this Agreement is terminated pursuant to Section
1l.l(t) as a result ofthe Bankruptcy Court’s approval of the sale ofany or all ofthe Purchased
Assets to another Person, Sellers shall jointly and severally pay Buyer the Breakup Fee. The
provisions ofSections 52, 6.1. ll.2, 13.3, 13.4 and 13.5 shall survive any termination hereof
pursuant to Section ll.l.

ARTICLE 1 2

MISCELLANEOUS

Section 12.1 Notices. All notices or other communications required or
permitted to be given hereunder shall be in writing and shall be delivered by hand, sent by
confirmed fax or sent, postage prepaid, by registered, certified or express mail or reputable
overnight courier service and shall be deemed given when so delivered by hand, confinned tinted
or ifmailed, three days after mailing (one business day in the case ofexpress mail or overnight
courier service), as follows (or to such other address or tclccopy number as the applicable party
shall have notified the other parties in writing in accordance with this Section):

if to Buyer, to:

Roxio, Inc.
455 El Camino Real

Santa Clara, CA 95050

Attention: William Growney, Esq.
Fax: (408) 367-2913

with a copy to:

O'Mclveny & Myers LLP
610 Newport Center Drive, 17”‘ Floor
Newport Beach, CA 92660

Attention: Suzzaunc Uhland, Esq.
Fax: (949) 823-6994

ifto Sellers, to:
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Hobart G. Truesdcll, as Chapter ll Trustee

Walker, Truesdell, Radick & Associates
380 Lexington Avenue, Suite 1514
New York, NY 10168
Fax: (212) 637.0994

with a copy to:

Morrison & Focrster LLP
1290 Avenue ofthe Americas

New York, New York 10104-0050

Attention: John R. Hernpill
Fax: (212) 468-7900

and

Official Committee ofUnsecured Creditors

Greenberg Traurig, LLP
200 Park Avenue

New York. New York IOI66
Attention: Rick B. Antonofi, Esq.

Fax: (212) 801-6400

Section 122 Amendments and Waivers.

(a) Any provision ofthis Agreement may be amended or waived prior to the
Closing Date if, but only if, such amendment or waiver is in writing and is signed, in the case of
an amendment, by each party to this Agreement, or in the case ofa waiver, by the party against
whom the waiver is to be effective.

(b) No failure or delay by any party in exercising any right, power or privilege

hereunder shall operate as a waiver thereofnor shall any single or partial exercise thereof
preclude any other or further exercise thereofor the exercise of any other right, power or

privilegc. The rights and remedies herein provided shall be cumulative and not exclusive ofany
rights or remedies provided by law.

Section 12.3 Fees and Expenses.

(n) Except as otherwise provided herein, all costs and expenses incurred in
connection with this Agreement shall be paid by the party incurring such cost or expense.
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(b) Sellers shall pay (i) all fees or commissions ofany investment banker, broker
or finder retained by it that has acted for Sellers in connection with this Agreement or the A

transactions contemplated hereby and (ii) the Breakup Fee ifthis Agreement is terminated
pursuant to Section ll.l(f) as contemplated by Section 11.2.

(c) Buyer shall pay all fees or commissions ofany investment banker, broker or
finder retained by it that has acted for Buyer in connection with this Agreement or the
transactions contemplated hereby.

Section 12.4 Successors and Assigns. The provisions ofthis Agreement shall
be binding upon and inure to the benefit ofthe parties hereto and their respective successors and
assigns; provided that no party may assign. delegate or otherwise transfer any ofits rights or
obligations under this Agreement without the consent ofthe other party hereto except that,
pursuant to Section 6.4, Buyer may transfer or assign. in whole or from time to time in part, to its
Affiliate, the right to purchase all or a portion ofthe Purchased Assets, but no such transfer or
assignment will relieve Buyer ofits obligations hereunder.

Section 12.5 Governing Law. This Agreement shall be governed by and
construed in accordance with the law ofthe State ofCalifornia. without regard to the conflicts of
law rules ofsuch state.

Section 12.6 Countn; Effectivgess. This Agreement may be signed in
any number ofcounterparts, each ofwhich shall he an original, with the same effect as if the
signatures thereto and hereto were upon the same instrument. This Agreement shall become

effective when each party hereto shall have received a counterpart hereofsigned by the other
parties hereto.

Section l2.7 Entire Aggggent; Third Pg! Beneficiaries. This Agreement, and
the documents referred to herein and therein constitute the entire agreement between the parties
with respect to the subject matter hereof and supersede all prior agreements and understandings,
both written and oral, between the parties with respect to such subject matter. No representation,
inducement, promise, understanding, condition or warranty not set forth herein has been made or
relied upon by any party hereto. Neither this Agreement nor any provision hereof is intended to
confer upon any Person other than the parties hereto any rights or remedies hereunder.

Section 12.8 Captions. The captions herein are included for convenience of

reference only and shall be ignored in the construction or interpretation hereof.

Section 12.9 Sgvgmbility. Ifany provision ofthis Agreement (or any portion
thereof) or the application ofany such provision (or any portion thereof) to any Person or
circumstance shall be held invalid, illegal or unenforceable in any respect by a court of

N8] 2578505.’) ' '



competentjurisdiction, such invalidity, illegality or unenforccability shall not affect any other

provision hereof(or the remaining portion thereof) or the application of such provision to any
other Persons or circumstances.

Section 12.10 Consent to Jurisdiction. Each party hereto irrevocably submits to
the non-exclusivejurisdiction ofthc United States Bankruptcy Court for the District o{'Delawarc
for the purposes of"any action, suit or other proceeding arising out ofor related to this
Agreement, or any transaction contemplated hereby but for no other purpose. Each party hereto
irrevocably and unconditionally waives any objection to the laying ofvenue ofany action, suit or
proceeding arising out ofthis Agreement or the transactions contemplated hereby in the
Bankruptcy Court, and hereby further irrevocably and unconditionally waives and agrees not to
plead or claim in any such court that any such action, suit or proceeding brought in any such
court has been brought in an inconvenient forum.

Section l2.1l WAIVER OF JURY TRIAL. EACH OF THE PARTIES
HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY
JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS

AGREEMENT, ANY OTHER DOCUMENT REFERRED TO HEREIN OR THE
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY.
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Exhibit A

Assignment and Assumption Agreement
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WARRANT AGREEMENT

THIS WARRANT AGREEMENT (this “Agreemeut") dated as ofthe glfiilay of
November, 2002, by and between Roxio Inc, a Delaware Corporation (the "Company"),
and NAPSTER, INC., a Delaware corporation (the “Warrantholder’”).

RECITALS

WHEREAS, the Warrantholder is a debtor in a proceeding under Chapter I I of the

Bankruptcy Code pending in the United States Bankruptcy Court for the District ofDelaware
(the “Bankruptcy Court”);

WHEREAS, the Company and Warmntholder parties to that certain Asset
Purchase Agreement, dated as of the date hereof (the “Purchase Agreement"). pursuant to
which the Company is purchasing certain assets of the Wnrrantholder; and

WHEREAS, in order to induce the Warranlholder to enter into the Purchase

Agreement, the Company has granted to the Warrantholder, efiective as ofthe date hereof
(the “Grant Date”), a warrant to purchase 100,000 shares of the Company’s Common Stock,

par value $0.001 per share (the “Common Stock"), subject to and upon the terms and
conditions set forth herein;

NOW, THEREFORE, in consideration ofthe mutual promises and covenants made
herein and the mutual benefits to be derived herefrom and for other good and valuable

consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Grant ofWarrant. This Agreement evidences the Company's grant to the
War-rantholder of the tight and option to purchase, subject to and on the terms and
conditions set forth herein, l00,000 shares of the Company's Common Stock (the

“Shares"), at $3.124 per share (the “Warrant"), exercisable from time to time as
provided in Section 2 hereofprior to the close ofbusiness on the day before the third
anniversary ofthe Grant Date (the “Expiration Date"), unless earlier terminated
pursuant to Section S(c) hereof.

2. Exerclsablllg ofWarrant. The Warrant is exercisable, in whole or in part, at any
time from the Grant Date until the Expiration Date, unless earlier terminated pursuant
to Section 5 hereof. If. at any time ofexercise, the Wan-antholder does not purchase
all of the Shares to which the Warrantholder is entitled under this Agreement, the

Warrantholder has the right cumulatively thereafter to purchase any such Shares not

so purchased and such right shall continue until the Expiration Date (unless earlier
terminated pursuant to Section 5(0) hereof). The Warrant shall only be exercisable in
respect of whole Shares, and fractional Share interests shall be disregarded.

3. Method ofExe ‘so 0 n t.

(a) The Warrant shall be exercisable by the delivery to the Secretary of the
Company by the Wnrrantholder of a written notice accompanied by
(i) delivery ofan executed Exercise Agreement in the form attached hereto as
Exhibit A, (ii) payment of the titll purchase price of the Shares to be purchased
upon such exercise, and (iii) payment in full of any tax withholding obligation
under federal, state or local law. Payment shall be made in the form ofa
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(17)

certified or cashier's check payable to the order of the Company. Certificates
for Shares so purchased, together with any other securities or property to
which the Warrantholder is entitled upon such exercise, shall be delivered to

the Warrantholder by the Company at the Company's expense promptly after
the Warrant has been so exercised. Each such certificate shall be in such

denominations ofCommon Stock as may be requested by the Warrantlrolder
and shall be registered in the name ofthe Warrantholder.

In lieu ofexercising the Warrant for cash, the Wnrrantholder may elect to
receive shares equal to the value (as determined below) ofthe Warrant (or the
portion thereofbeing canceled) by surrender of the Warrant at the principal
office of the Company, together with an executed Exercise Agreement in the
form attached hereto as Exhibit A in which event the Company shall issue to
the Warrantholder a number ofShares computed using the following formula:

X=Y(A-B]
A

 

Where:

X = the number of shares to be issued to the Warrantholder.

Y = the number of Shares purchasable under the Warrant or, ifonly a portion
ofthe Warrant is being exercised, the portion of the Warrant being exercised
(at the date of such calculation).

A = the Fair Market Value (as defined below) ofone share of Common Stock.

B = the Exercise Price (as adjusted to the date ofsuch calculation).

“Fair Market Value" shall be (i) if the Common Stock ofthe Company is

publicly traded on a national securities exchange or The Nasdaq Stock Market,
the average of the closing prices ofthe Common Stock on such exchange or
market over the five (5) trading days ending immediately prior to the date on
which the Company receives the applicable Exercise Agreement, (ii) if the
Common Stock is actively traded over-the-counter, the average of the closing

bid price: over the five (5) day period ending immediately prior to the date on
which the Company receives the applicable Exercise Agreement and (iii) if
there is no active public market, the value determined in good faith by the
Board ofDirectors ofthe Company.

4. Warrant Not Transl'erable..

(a)

(5)
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The Warrant may be exercised only by, and shares issuable pursuant to the
Warrant shall be issued only to, the Warrantholder except with respect to
clause (b) below.

No right or benefit under the Warrant shall be tmrrsferrable by the
Warrantholder or shall be subject in any manner to anticipation, alienation,

sale, transfer, assignment, pledge. encumbrance or charge and any such
attempted action shall be void; however. it is contemplated by this Agreement
that the Warrantholder may transfer the Warrant (in whole, but not in part) and



the rights and obligations thereunder to a single successor to the
Wanantholder under a plan confirmed by order ofthe Bankruptcy Court,
pmvided that the single successor is an “accredited investor" as defined in
Regulation D promulgated under the Securities Act (as defined below) and
such transfer is exempt from registration under, and complies with, all

applicable federal and state securities laws, or, afier consultation with the
Company’s counsel, the Company concludes that such transfer is otherwise
exempt from registration under, and complies with, all applicable federal and
state sectnitics laws and such transfer would otherwise be exempt under, and

comply with, all applicable federal and state securities laws (including but not
limited to Section 25l02(t) of the California Corporate Securities Law) ifsuch
transferee were the original purchaser hereunder.

5. Adigstment and Termination gpon Certain Events. The Exercise Price and the
number ofShares purchasable upon exercise ofthe Warrant shall be subject to

adjustment from time to time upon the occurrence ofcertain events described in this
Section 5. Upon each adjustment of the Exercise Price, the Warrantholder shall
thereafter be entitled to purchase, at the Exercise Price resulting fiom such
adjustment, the ntnnber ofShares obtained by multiplying the Exercise Price in efiect
immediately prior to such adjustment by the number of Shares purchasablc pursuant
hereto immediately prior to such adjustment, and dividing the product thereof"by the
Exercise Price resulting from the adjustment.

(a) If the Company shall at any time prior to the expiration of‘the Warrant
subdivide its Common Stock, by stock split or otherwise, or combine its
Common Stock, or issue additional shares ofits Common Stock as a dividend

with respect to any shares of its Common Stock, the number ofShares issuable
on the exercise ofthe Warrant shall be forthwith proportionately increased in
the case ofa subdivision or stock dividend, or proportionately decreased in the

case ofa combination. Appropriate adjustments shall also be made to the
Exercise Price as provided herein, but the aggregate purchase price payable for
the total number of‘Shares purehasable under the Warrant (as adjusted) shall
remain the same. Any adjustment under this Section 5(a) shall become
eflectivc at the close ofbusiness on the date ofthe subdivision or combination

becomes effective or as ofthe record date of such dividend, or in the event that

no record date is fixed, upon making of such dividend.

(b) In case of (i) any reclassification, capital reorganization, or change or
conversion in the Common Stock of the Company (other than as a result of a
subdivision, combination, or stock dividend provided for in Section 5(a)
above) or (ii) any dividend or distribution ofCommon Stock (other than as a
result ofa subdivision, combination or stock dividend provided for in Section

5(a) above), or other securities which are at any time directly or indirectly
convertible into or exchangeable for any other securities ofthe Company or
another issuer, cash, evidence of indebtedness ofthe Company or another
issuer or any rights or options to subscn'he for, purchase or otherwise acquire
any ofthe foregoing by way ofdividend or other distribution, then, as a
condition of such reclassification, reorganization, or change, lawfitl provision
shall he made, and duly executed documents evidencing the same fiom the

Company or its successor shall be delivered to the Warrantholder, so that the
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Warrantholder shall have the right at any time prior to the expiration ofthe
warrant to purchase, at a total price equal to that payable upon the exercise of
the Warrant, the kind and amount ofshares ofstock and other securities and

property receivable in connection with such reclassification, reorganization or
change by a holder ofthe same number ofshares ofCommon Stock as were

purchasahle by the Warrantholder immediately prior to such reclassification,
reorganization or change. In any such case appropriate provisions shall be
made with respect to the rights and interest ofthe Warrantholder so that the

provisions hereofshall thereafter be applicable with respect to any Shares or
other securities and property deliverable upon exercise hereof, and appropriate
adjustments shall be made to the Exercise Price as provided herein; provided
fiuther the aggregate purchase price shall remain the same.

(c) Notwithstanding anything else contained herein to the contrary, the Warrant to
the extent not previously exercised shall terminate upon (i) the liquidation or
dissolution of the Company, (ii) the closing of a sale ofall or substantially all
of the Company's assets, or (iii) the closing of the acquisition of the Company

by another entity by means ofa merger, consolidation or other transaction or
series ofrelated transactions, resulting in the exchange of the outstanding

shares ofthe Company's capital stock such that stockholders ofthe Company
prior to such transaction own, directly or indirectly, less than 50% ofthe
voting power of the surviving entity.

(d) Promptly alter any adjustment to the number or class ofShares subject to the
Warrant and the Exercise Price, the Company shall give written notice thereof
to the Warrantholder, setting forth in reasonable detail and certifying the
calculation of such adjustment. In case ofany of the events described in

Section 5{c) above, the Company shall give reasonable prior written notice
thereof to the Warrautholder, which shall be at least 20 days prior to each such

event, setting forth in reasonable detail a description ofany such event
including, among other things, the date on which the event is scheduled to
occur; provided, however, ifa record date is set by the Company with respect
to any such event, the Company will provide the Warrantholder reasonable
prior written notice of such record date, which shall be at least 20 days prior to
such record date. Any and all notices shall be delivered in accordance with
Section 8 below.

6. Compliance; Application ofSecurities Laws. This Agecrncut and the otfer,
issuance and delivery ofthe Warrant and the Shares are subject to compliance with all

applicable federal and state laws, rules and regulations (including but not limited to
state and federal securities laws and federal margin requirements) and to such

approvals by any listing, regulatory or governmental authority as may, in the opinion
ofcounsel for the Company, be necessary or advisable in connection therewith.

7.. [nvestment Representations. By execution of this Agreement, the Wnrrantholder
makes the representations set forth below to the Company and acknowledges that the
Company's reliance on federal and state securities law exemptions from registration
and qualification is predicated, in part, on such representations:

(a) No Intent to Sell. The Warrantholdcr represents that it is acquiring the
Warrant and the Shares solely for its own account, for investment purposes
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(b)

(0)

(<1)

(<7)

(3)
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only, and not with a View to or an intent to sell, or to ofl'er for resale in
connection with any unregistered distribution ofall or any portion of the
Warrant or the Shares within the meaning of the Securities Act of 1933, as
amended (the “Securities Act") or applicable state securities laws, except as

contemplated under Section 4(b) ofthis Agreement

Accredited Investor. The Warrantholder represents that it is an “accredited

investor" as defined in Regulation D promulgated under the Securities Act.

No Reliance on Company. in evaluating the merits and risks ofan
investment in the Warrant and the Shares, the Warrantholdcr represents that it
has and will rely upon the advice ofits own legal counsel, tax advisers. and/or
investment advisors. Accordingly, the Warrantholdcr hereby represents and
warrants that it has reviewed the legal, accounting, tax and other economic

aspects ofthe Warra.ntholder's investment with the Warrantholder's own
advisors and is not relying on the Company for any legal, tax, accounting or
other economic considerations involved in the Warrantholder's investment in

the Company.

Restrictions on Warrant and Shun The Warrantholder represents that it
understands that the Warrant and the Shares are and will be characterized as
“restricted securities" under the federal securities laws since the Warrant and

the Shares are being acquired from the Company in a transaction not involving
a public offering and that under such laws and applicable regulations such
securities may be resold without registration under the Securities Act only in
certain limited circumstances. The Warrantholder agrees not to make any
disposition of the Warrant or the Shares, except in compliance with all
applicable federal and state securities laws and unless and until: (a) there is
then in efiect a registration statement under the Securities Act covering such
proposed disposition and such disposition is made in accordance with such
registration statement; or (b) such disposition is made in accordance with
Rule 144 under the Securities Act; or (c) the Warrantholdcr notifies the

Company ofthe proposed disposition and furnishes the Company with a
statement ofthe circumstances surrounding the proposed disposition, and, if
requested by the Company, the Warrantholder furnishes the Company with an
opinion ofcounsel acceptable to the Company's counsel, that such disposition
will not require registration under the Securities Act and will be in compliance
with all applicable state securities laws.

Additional Restrictions. The Warrantholdcr represents that it has read and
understands the restrictions and limitations imposed on the Warrant and the
Shares in this Agreernenh

No Company Representations. The Warranlholder represents that at no time
was an oral representation made to it relating to the purchase of the Wanant or
the Shares and that it was not presented with or solicited by any promotional
meeting or material relating to the Warrant or the Shares.

Share Certificate Legend. The Wamnrtholdcr represents that it understands
and acknowledges that any certificate evidencing the Shares (or evidencing
any other securities issued with respect thereto pursuant to any stock split,



stock dividend or other form ofreorganization or recapitalization) when issued
shall bear, in addition to any other legends which may be required by
applicable state securities laws, the following legend:

“OWNERSHIP OF THIS CERTIFICATE AND THE SHARES
EVIDENCED BY THIS CERTIFICATE AND ANY INTEREST
THEREIN ARE SUBJECT TO RESTRICTIONS ON TRANSFER
UNDER APPLICABLE LAW AND UNDER AN AGREEMENT WITH
THE COIWPANY, HYCLUDING RESTRICTIONS ON SALE,
ASSIGNMENT, TRANSFER, PLEDGE OR OTHER DISPOSITION, A
COPY OF WHICH IS AVAILABLE FOR REVIEW AT THE OFFICE
OF THE SECRETARY OF THE COMPANY."

“THE SECURITIES REPRESENTED HEREBY HAVE NOT BEEN
REGISTERED OR QUALIFIED UNDER THE SECURITIES ACT OF
1933, AS AMENDED (“ACT”), NOR RAVE THEY BEEN
REGISTERED OR QUALIFIED UNDER THE SECURITIES LAWS OF
ANY STATE. NO TRANSFER OF SUCH SECURITIES WILL BE
PERMITTED UNLESS A REGISTRATION STATEMENT UNDER
THE ACT IS IN EFFECT AS TO SUCH TRANSFER, THE TRANSFER
IS MADE IN ACCORDANCE WI'I‘I{ RULE 144 UNDER THE ACT, OR
IN THE OPINION OF COUNSEL TO THE CORPORATION,
REGISTRATION UNDER THE ACT IS UNNECESSARY IN ORDER
FOR SUCH TRANSFER TO COMPLY WITH THE ACT AND WITH
APPLICABLE STATE SECURITIES LAWS.”

8. Shares Duly Authorized; Securities and Exclgange Cornmi_s_,s_ion Filings,

(8)

(b)

The Company covenants and agrees that all Shares which may be issued upon
the exercise ofrights represented by the Warrant will, when issued and paid
for in accordance with the terms of this Agreement, be duly authorized, validly
issued, fully paid and non-assessable shares of'(“.ommon Stock. The Company
further covenants and agrees that, at all times during which the Warrant may
be exercised, the Company will have authorized and reserved, for the purpose
of' issue upon exercise hereof, a sufiicient number ofshares of authorized but
unissued Common Stock or other securities and property, when and as

required to provide for the exercise of the rights represented by the Warrant.

As of the date of this Agreement, the Company has timely filed all required
periodic reports with the Securities and Exchange Commission since its legal
separation from Adaptee in May, 2001.

9. ljlotices. Any notice to be given under the terms of this Agreement shall be in writing
and addressed to the Company at its principal executive office, to the attention ofthe
Chieflixecutive Officer, and to the Warrnntholdcr at the address given beneath the
Wammtholdcr’s signature hereto, or at such other address as either party may
thereafier designate in writing to the other. All such notices shall be delivered
personally, by overnight delivery service, or by U.S. certified or registered mail,
postage prepaid, rctum—receipt requested.
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l5.

Further gssurances. Each ofthe parties hereto shall use its reasonable and diligent
best efforts to execute such further documents and other papers and perform such

further acts as may be reasonably required or desirable to carry out the provisions
hereof and the transactions contemplated herein.

Modifications Amendments and Waivers. This Agreement may not be amended,
modified or altered except by a written instrument executed by both parties hereto in
the same manner in which this Agreement has been executed.

 

Entire Agr_egent. This Agreement is intended to embody the final, complete and

exclusive agreement among the parties with respect to the Warrant and the purchase
ofthe Shares, is intended to supersede all prior agreements. understandings and

representations written or oral, with respect thereto, and may not be contradicted by
evidence ofany such prior or contemporaneous agreement, understanding or
representation, whether written or oral.

Governing Law and Venue. This Agreement is to be governed by and construed in
accordance with the laws of the State ofCalifornia applicable to contracts made and

to be performed wholly within such state, and without regard to the conflicts of laws

principles thereof‘. Each party hereby agrees that any state or federal courts sitting in
Santa Clara County, California shall have in personam jurisdiction over it and
consents to service ofprocess in any manner authorized by law.

Bindmg Effect; Assigmcnt. This Agreement and the rights, covenants, conditions

and obligations ofthe respective parties hereto and any instrument or agreement
executed pursuant hereto shall be binding upon the parties and their respective
successors, assigns and legal representatives. Except as provided for under Section
4(b) ofthis Agreement, neither this Agreement nor the underlying Warrant shall be
assigned by the Warrantholder without the prior written consent ofthe Company,
which consent may be withheld in the Company's sole and absolute discretion.

Connteggarts. This Agreement may be executed simultaneously in any number of
counterparts, each ofwhich shall be deemed an original but all ofwhich together shall
constitute one and the same instr1.1mcnt.’ This Agreement may be executed by

facsimile signatures.

Section Headings. The section headings ofthis Agreement are for convenience of
reference only and shall not be deemed to alter or ntfect any provision hereof.

Representation by CnunscL Each party to this Agreement has been represented by
counsel in connection with this Agreement and the transactions contemplated by this
Agreement. Accordingly, any rule of law, including but not limited to, Section 1654
ofthe California Civil Code, or any legal decision that would require interpretation of

any claimed ambiguities in this Agreement against the party that drafted it has no
application and is expressly waived.

Survival. The representations, warranties and agreements shall survive acceptance of
this Agreement by the Company, exercise ofthe Warrant and payment of the purchase
price for the Shares by the Warrantholder and the issuance ofthe Shares to the
Warranlholder.
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19. Severablllgy. Every provision of this Agtcement is intended to be scvcrable. Ifany
term or provision hereof is illegal or invalid for any reason whatsoever, then such
illegality or invalidity shall not affect the validity ofthe remainder of the Agreement.

20. g§g§o;:_:e_v_§' Fees. In any action at law or in equity to enfoxcc any provisions or rights

under this Agmcmcnt, the imsucccssful patty to such litigation, as determined by the
court in a final judgment, decree or decision, shall pay the succcssfiil party all costs,

expenses and masonable attorneys’ fees, as set by the court and not by a jury, incurred
by the successful party (including, without limitation, costs. expenses and fees on any
appeal).

[Signatum Page Follows]
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IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the
dale first written above.

NBl:S7953L7

ROXIO, INC.

a Delaware corporation

 
ay= 
Name: 6. r ' I!

Title: a I - I .In( 7'
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EXHIBIT A

 ——~J

“Conrpony”), and

EXERCISE AGREEMENT

THIS EXERCISE AGREEMENT (this "Agrcement") dated as of the day of
by and between Roxie, Inc.. a Delaware corporation (the

(the “Purchaser").

R E CIT A L 8

WHEREAS, the Company has granted to the Prmchnser a Warrant (the “Wnrrant”)

to purchase 100,000 shares of common stock of the Company and in connection therewith.
the Company and the Purchaser entered into that certain Warrant Agreement dated as of
November _____, 2002 (the “Warrant Agreement") of which this Agreement is a part and
incorporated therein; and

Company and the Company wishes to issue and sell to the Purchaser
WHEREAS, the Purchaser desires to exercise the Warrant and purchase from the

shares of

its common stock, par value S0.00l per share (the “Common Stock"), to be sold at a price of
5 per share, in accordance with and subject to the tems and conditions set forth
in this Agreement.

NOW, THEREFORE, in consideration of the above premises and the

representations. warranties, covenants and agreements contained in this Agreement, and for
other good and valuable consideration, the receipt of which is hereby acknowledged, the
parties hereto agree as follows:

1. Purchase and Sale of Common Stock. The Company shall deliver to the Purchaser

a stock certificate representing the shares of Common Stock against delivery to the
Company by the Purchaser of the purchase price in the sum of S (which
represents the product of the $_ price per share and the number of shares
listed above, the "Purchase Prlee”), except if the Purchaser in exercising the Warrant

pursuant to Section 30)) of the Warrant Agreement, in which case the Purchaser shall
so indicate by marking the space provided below.

Exercise Pursuant to Section 30:) of the Warrant Agreement

Investment Representations. The Purchaser acknowledges that the shares of
Common Stock are not being registered under the Securities Act of 1933, as amended

(the "Securities Act"). The Purchaser hereby affirrns as made as of the date hereof
the representations, covenants and agreements made in Section 7 of the Warrant
Agreement.

Miscellaneous. This Agreement shall be governed by and construed and enforced in
accordance with the laws of the state of California. This Agreement and the Warrant

Agreement together constitute the entire agrcernent and supersede all prior
understandings and agreements, written or oral, of the parties hereto with respect to
the subject matter hereof. This Agreement may be amended by mutual agreement of
the parties. Such amendment must be in writing and signed by the Company and the
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Purchaser. The Company may, however, unilaterally waive any provision hereof in
writing to the extent such waiver does not adversely affect the intermis of the
Purchaser hcmundcr, but no such waiver shall opcmtc as or be construed to be a
subsequent waiver of the same provision or a waiver ofnny other pmvision hereof.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties have duly executed this Agreement as ofthc
date first written above.

ROXIO. INC.

Br
Name:
Title:

 
 

WARRANTHOLDER

Bx
Name:__Z_——......_..._........__....__—.—..—..._.._..._..._.._

Title: 
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Exhibit C

Sale Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: ) Chapter ll
)

NAPSTER, INC, ) Jointly Administered
a Delaware corporation, et al., ) Case Nos. 02-] 1573 (PIW)

)

Debtors. ) Hearing Date: November 2'1, 2002 @ ll:00 run.
Related Plelding

ORDER UNDER 11 us.(:. §§ 10s(a), 363, 365 AND l146(c),AND FED. R. BANKR. P.
2002, 6004, 6006, AND 9014 (A) APPROVING ASSET PURCHASE AGREEMENT; (B)
AUTHORIZING THE SALE OF SUBSTANIIALLY ALL ormorons’ ASSETS, (C)

AUTHORIZING ASSUMPTION AND ASSIGNMENT or CERTAIN EXECUTORY

CONTRACTS, AND gm GRANTING OTHER RELA [ED LLELIEF

This matter having come before the Court on the motion dated November l5,

2002 (the “Motion"),' ofHobart G. Trucsdell, in his capacity as the Chapter 11 Trustee (the

“Trustee”) for the above—captioned debtors (the “Dehtors") for, inter alia, entry ofan order

under H U.S.C. §§ l05(a), 363, 365, and l146(c) and Fed. R. Banlcr. P. 2002, 6004, 6006, and

9014 (the “Sale Order") authorizing (i) the Trustee's sale (the “Sa!e") ofsubstantially all of the

Debtors’ assets (the "Assets"), free and clear of any mortgage, lien, pledge, charge, easement,

option, right of first refusal, right of firs! offer, right of first use or occupancy, indenture, deed of

trust, right ofway, tenancy, restriction on the use ofmea] property. restriction upon voting or

transfer, encroachment, license to a third party, lease to a third party, security agreement,

security interest, encumbrance or other adverse claim, restriction or limitation of‘any kind in

respect ofsuch property or asset or irregularities in title thereto (collectively, “lnterests"),

except for the Assumed Liabilities and Permitted Liens (collectively. the “Surviving

Obligations"), pursuant to and as described in the Asset Purchase Agreement, dated as of

' Unless otherwise defined, capitalized terms used herein shall have the meaning ascribed
to them in the Motion or the Asset Purchase Agreement, as the case may be.
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November 15, 2002 (the "Asset Purchase Agreement"), between the Debtors and Roxie, Inc.,

as buyer (the “Bnyer"), and the assumption by the Buyer ofcertain liabilities of the Debtors (the

“Assumed Liabilities"), pursuant to and as described in the Asset Purchase Agreement, and

(ii) the Debtors’ assumption and assignment to the Buyer ofcertain oxecutory contracts (the

“Assumed Contracts"), pursuant to and as described in the Asset Purchase Agreement, free and

clear of all Interests except the Surviving Obligations; and the Court having entered an order on

November 15, 2002 (the “Procedures Order") (i) authorizing the Trustee to proceed with a sale

(the “Sale") ofthe aesets of the Debtors, (ii) establishing procedures (the “Procednres") to be

employed in connection with the Sale including approval of a break-up fee, (iii) approving form

and notice of the Sale, (iv) setting dates for a sale hearing and deadlines for the filing of

objections to the Sale and objections to the assumption and assignment ofexecutory contracts

and unexpired leases and to cure payments pmposed to be paid in connection with the Sale, and

(v) granting related relief; and a hearing on the Motion having been held on November 27, 2002

(the “Sale Hearing") at which time interested parties were offered an opportunity to he heard

with respect to the Motion; and the Court having reviewed and considered (i) the Motion,

(ii) objections thereto, ifnny, (iii) the arguments ofcounsel made, and the evidence proffered or

adduced, at the Sale Hearing; and it Bppcaring that the reliefrequested in the Motion is in the

best interests ofthe Debtors, their estates and creditors and other parties in interest; and upon the

record ofthc Sale Hearing and these cases; and after due deliberation thereon; and good cause

appearing therefor, it is hereby
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FOUND AND DETERMINED THAT?

A. The court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and

1334. and this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A). Venue ofthese

cases and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.

B. The statutory predicates for the reliefsought in the Motion are sections 105(3),

363(b). (1). (k). (m), and (n). 365, and 1l46(c) of the United States Bankruptcy Code. It U.S.C.

§§ 101-1330, as amended (the “Bankruptcy Code”) and Fed. R. Banlcr. P. 2002, 6004, 6006,

9014 and 9019.

C. Proper timely, adequate and sufficient notice ofthe Motion, the Sale Hearing. the

Sale, and the assumption and assignment of the Assumed Contracts has been provided in

accordance with 11 U.S-C. §§ 1020), 363 and 365 and Fed. R. Banlcr. P. 2002, 6004, 9014 and

9019 and in compliance with the Procedures Order, and such notice was good and sufficient, and

appropriate under the particular circumstances, and no other or further notice ofthe Motion, the

Sale Hearing. the Sale or the assumption and assignment ofthe Assumed Contracts is or shall be

required.

D. As demonstrated by (i) the testimony and other evidence proffered or adduced at

the Sale Hearing and (ii) the representations ofcounsel made on the record at the Sale Hearing,

the Debtors have complied with the Procedures Order.

E The Trustee on behalfof the Debtors and each Debtor (i) have full corporate

power and authority to execute the Asset Purchase Agreement and all other documents

contemplated thereby and the consummation ofthe transactions contempiated by the Asset

2 Findings ofthat shall be construed as conclusions oflaw and conclusions of‘law shall be
construed as findings of fact when appropriate. 3Fed. R. Bankr. P. 7052.
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Purchase Agreement by the Trustee and the Debtors have been duly and validly authorized by all

necessary corporate action ofeach ofthe Debtors, (ii) have all of the corporate power and

authority necessary to consummate the transactions contemplated by the Asset Purchase

Agreement and (iii) have taken all corporate action necessary to authorize and approve the Asset

Purchase Agreement and the consummation by the Trustee and such Debtors ofthe transactions

contemplated thereby; and no consents or approvals, other than those expressly provided for in

the Asset Purchase Agreement, are required for the Trustee or the Debtors to consummate such

transactions.

F. Approval of the Asset Purchase Agreement and consummation ofthe transactions

contemplated by the Asset Purchase Agreement at this time are in the best interests ofthe

Debtors, their creditors, their estates, and other parties in interest.

G. The Debtors have demonstrated both (i) good, sufficient, and sound business

purpose andjusti fication and (ii) compelling circumstances for the Sale pursuant to II '(.LS.C.

§ 363(b) prior to, and outside of, a plan ofreorganization.

H. A reasonable opportunity to object or be heard with respect to the Motion and the

reliefrequested therein has been afforded to all interested persons and entities including: (i) the

Office of the United States Tnrstee, (ll) counsel for Buyer, (iii) counsel for the Debtors, (iv)

counsel for the Committee, (v) counsel to Bertelsmann AG; (vi) all entities who have filed and

served requests for notices in these cases, (vii) all other parties—in-interest, (viii) all appropriate

state and local taxing authorities which may be affected by the proposed sale. (ix) all entitifi that

have previously submitted written bids to acquire the Debtors’ assets, and (x) all non~Debtor

parties to Assumed Contracts.‘
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I. The Asset Purchase Agreement was negotiated, proposed and entered into by the

parties without collusion, in good faith, and from arm's-length bargaining positions. The Buyer

is a good faith purchaser under 11 U.S.C. § 363011) and, as such, is entitled to all ofthe

protections afforded thereby. The Buyer will be acting in good faith within the meaning of 1 l

U.S.C. § 363(m) in closing the transactions contemplated by the Asset Purchase Agreement at all

times after the entry ofthis Sale Order. Neither the Trustee nor the Buyer have engaged in any

conduct that would cause or permit the Asset Purchase Agreement to be avoided under I 1 U.S.C.

§ 363(n).

J. The consideration provided by the Buyer for the Assets pursuant to the Asset

Purchase Agreement (i) is fair and reasonable. (ii) is the highest and best offer for the Assets,

(iii) will provide a greater recovery for the Debtors’ creditors than would be provided by any

other practical available alternative, and (iv) constitutes reasonably equivalent value and fair

consideration under the Bankruptcy Code and under the laws ofthe United States, any state,

territory, possession, or the District of Columbia.

K. The Sale must be approved and consummated promptly in order to preserve the

value ofthe Assets.

L.. The transfer ofthe Assets to the Buyer will be a legal, valid, and effective transfer

ofthe Assets, and will vest the Buyer with all right. title, and interest ofthe Debtors to the Assets

free and clear of"all Interests, including any Interests (A) that purport to give to any party a right

or option to effect any forfeiture, modification, right of first refusal. or termination of the

Debtors’ or the Buyer's interest in the Assets, or any similar rights, or (B) relating to taxes or any

other liabilities arising under or out of, in connection with, or in any way relating to, the Assets,
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the Debtors or their operations or activities prior to the Closing Date, other than the Surviving

Obligations.

M. The Buyer would not have entered into the Asset Purchase Agreement and would

not consummate the transactions contemplated thereby, thus adversely affecting the Debtors,

their estates, and their creditors, it’ the sale ofthe Assets to the Buyer and the assignment ofthe

Assumed Contracts and Assumed liabilities to the Buyer were not free and clear ofall Interests

ofany kind or nature whatsoever (other than the Surviving Obligations), or ifthe Buyer would,

or in the future could, be liable for any of the Interests, including, without limitation, the

Excluded Liabilities.

N. The Trustee may sell the Assets tree and clear ofall Interests of any kind or

nature whatsoever because, in each case. one or more of the standards set forth in l 1 U.S.C.

§ 363(t)(1}(5) has been satisfied. Those (i) holders of lnterests and (ii) non-Debtor parties to

Assumed Contracts who did not object, or who withdrew their objections, to the Sale or the

Motion are deemed to have consented pursuant to l 1 U.S.C. § 363(t)(2). Those holders ofM

Interests are adequately protected by having their Interests, ifany, attach to the cash proceeds of

the Sale ultimately attributable to the property against or in which they claim an Interest.

0. The (1) transfer of the Assets to the Buyer and (ii) assumption and assignment to

the Buyer of the Assumed Contracts and Assumed Liabilities will not subject the Buyer to any

liability whatsoever with respect to the Assets, the Debtors or their operations or activities prior

to the Closing Date or by reason of such transfer under the laws ofthe United States, any state,

territory, or possession thereof; or the District ofcolumhin, based, in whole or in part, directly or

indirectly, on any theory of law or equity, including, without limitation, any theory of successor

or transferee liability.
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P. The sale of the Assets to the Buyer is a prerequisite to the Trustee's ability to

an or plans under l l U.S.C. § 1129 and to consummate such plan or plans. The Sale

pursuant to 11 U.S.C.§ ll46(c),

confirm a pl

is a sale in contemplation ofa plan and, accordingly, a transfer

which shall not be taxed under any law imposing a stamp tax or similar tax.

Q. The Trustee demonstrated that it is an exercise ofhis sound business judgment to

assume and assign the Assumed Contracts to the Buyer in connection with the consummation of

the Sale, and the assumption and assignment ofthc Assumed Contracts is in the best interests of

the Debtors, their estates, and their creditors. The Assumed Contracts being assigned to, and the

liabilities being assumed by, the Buyer are an integral part ofthe Assets being purchased by the

Buyer and, accordingly, such assumption and assignment of Assumed Contracts and liabilities

are reasonable, enhance the value of the Debtors’ estates, and do not constitute unfair

discrimination.

R. The Trustee will cause the Debtors to have (i) cured. or provided adequate

assurance ofcure, ofany default existing prior to the date hereofunder any of the Assumed

Contracts, within the meaning of 11 U.S.C. § 365(b)(l)(A), and (ii) compensated, or provided

adequate assurance ofcompensation, to any party for any actual pecuniary loss to such party

resulting from a default prior to the date hereofunder any of the Assumed Contracts, within the

meaning of 11 U.S.C. § 365(b){1)(B). and to the extent applicable adequate assurance offilture

performance of and under the Assumed Contracts within the meaning of 1 I Us.C-

§ 365(b)(1)(C) has been provided.
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NOW THEREFORE, IT IS HEREBY ORDERED, ADIUDGED. AND DECREBD

THAT:

General Provisions

1 The Motion is granted. as further described herein.

2. All objections to the Motion or the reliefrequested therein that have not been

withdrawn, waived, or settled, and all reservations ofrights included therein, are hereby

overruled on the merits.

Apggval gt‘ the Asset Purchase Agrgment

3. The Asset Purchase Agreement, and all ofthe terms and conditions thereof, is

hereby approved.

4. Pursuant to 1] U.S.C. § 363(b), the Trustee on behnlfof the Debtors and the

Debtors are authorized and directed to consummate the Sale, pursuant to and in accordance with

the terms and conditions ofthe Asset Purchase Agreement.

5. The Trustee is authorized and directed to execute and deliver, and empowered to

perform under, consummate and implement, the Asset Purchase Agreement, together with all

additional instruments and documents that may be reasonably necessary or desirable to

implement the Asset Purchase Agreement. and to take all firrther actions as may be requested by

the Buyer for the purpose ofassigning, unnsferring, granting. conveying and conferring to the

Buyer or reducing to possession, the Assets, or as may be necessary or appropriate to the

performance of the obligations as contemplated by the Asset Purchase Agreement.

fljransferofAssets

6“ Pursuant to 11 U.S.C. §§ 105(3) and 363(t'), the Assets shall be transferred to the

Buyer. and upon consummation of the Asset Purchase Agreement (the “Closlng") shall be, he
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and clear ofall Interests of any kind or nature whatsoever, including without limitation any

alleged Interest ofany kind or nature whatsoever asserted by John W. Fanning, other than the

Surviving Obligations, with all such Interests of' any kind or nature whatsoever to attach to the

net proceeds ofthe Sale in the order of their priority, with the same validity, force and effect

which they now have as against the Assets, subject to any claims and defenses the Debtors may

possess with respect thereto.

7. Except as otherwise specifically provided by the Asset Purchase Agreement or

this Sule Order, all persons and entities, including, but not limited to, all debt security holders,

equity security holders, govemmental, tax, and regulatory authorities, lenders, trade and other

creditors, holding Interests ofany kind or nature whatsoever against or in the Debtors or the

Assets (whether legal or equitable, secured or unsecured, matured or unmanned, contingent or

non-contingent, senior or subordinated), arising under or out of, in connection with, or in any

way relating to, the Assets, the Debtors or their operations or activities prior to the date of the

Closing (the “Closing Date"), or the transfer ofthe Assets to the Buyer, hereby are forever

barred, estopped, and permanently enjoined from asserting against the Buyer, its successors or

assigns, its property, or the Assets, such persons’ or entities‘ Interests.

8. The transfer of the Assets to the Buyer pursuant to the Asset Purchase Ageement

constitutes a legal, valid, and effective transfer of the Assets, and shall vest the Buyer with all

right, title, and interest ofthe Debtors in and to the Assets free and clear ofall Interests of any

kind or nnttme whatsoever, other than the Surviving Obligations, provided that, notwithstanding

the foregoing, to the extent any of the Assets include CD-rom and MP3 files that contain or

include copyrighted material or content or include other copyrighted material or content subject

to use restrictions, Buyer shall take possession ofand store such Assets but shall not use such
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copyrighted material or content subject to use restrictions without the consent of the applicable

parties.

Assumption and Assignment to the Buyer
ofAssumed Contracts and Assumed Liabilities

9. Pursuant to H U.S.C. §§ l0S(a) and 365, and subject to and conditioned upon the

Closing of the Sale, the Debtors’ assumption and assignment to the Buyer, and the Buyer's

assumption on the terms set forth in the Asset Purchase Agreement, ofthe Assumed Contracts

and Assumed Liabilities is hereby approved, and the requirements of It U.S.C. § 365(b)(l) with

respect thereto are hereby deemed satisfied.

I0. The Trustee is hereby authorized and directed in accordance with 11 U.S.C.

§§ 105(3) and 365 to (a) assume and assign to the Buyer, effective upon the Closing of the Sale,

the Assumed Contracts and Assumed Liabilities flee and clear ofall Interests ofany kind or

nature whatsoever, other than the Surviving Obligations, and (b) execute and deliver to the Buyer

such documents or other instruments as may be necessary to assign and transfer the Assumed

Contracts and Assumed Liabilities to the Buyer.

11. The Assumed Contracts and Asstuned Liabilities shall be transferred to. and

remain in full force and effect for the benefit of, the Buyer in accordance with their respective

terms, notwithstanding any provision in any such Assumed Contact or Assumed Liability

(including those oftho type described in sections 365(b)(2) and (1) ofthe Banlcmptcy Code) that

prohibits, restricts, or conditions such assignment or transfer and, pursuant to ll U.S.C. § 3650:),

the Debtors shall be relieved from any further liability with respect to the Assumed Connects

and Assumed Liabilities after such assignment to and assumption by the Buyer.

12. All defaults or other obligations ofthe Debtors under the Assumed Contracts and

Assumed Liabilities arising or accruing prior to the date ofthis Sale Order (without giving efiect
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to any acceleration clauses or any default provisions of the kind specified in section 365(h)(2) of

the Bankruptcy Code) shall be cured as set forth in the Asset Purchase Agreement at the Closing

of the Sale or as soon thereafter as practicable, and the Buyer shall have no liability or obligation

arising or accruing prior to the date of the Closing ofthe Sale, except as otherwise expressly

provided in the Asset Purchase Agmctnentr

13. Each non-Debtor party to an Assumed Contract or Assumed Liability hereby is

forever barred, estopped, and permanently enjoined from asserting against the Debtors or the

Buyer, or the property ofeither ofthem. any default existing as ofthe date of the Sale Hearing;

or, against the Buyer. any counterclaim, defense, sctotffor any other claim asserted or assertable

against the Debtors.

14. The failure of the Debtors or the Buyer to enforce at any time one or more terms

or conditions ofany Assumed Contract shall not be a waiver ofsuch terms or conditions, or of

the Debtors‘ and Buyer's rights to enforce every term and condition of the Assumed Contracts.

Additional Provisions

l5. The consideration provided by the Buyer for the Assets under the Asset Purchase

Agreement shall be deemed to constitute reasonably equivalent value and fair consideration

under the Bankruptcy Code and under the laws ofthe United States, any state, territory,

possession, or the District ofColumbia.

16. The consideration provided by the Buyer for the Assets under the Asset Ptmehase

Agreement is fair and reasonable and may not be avoided under section 363(n) of the

Bankruptcy Code.
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17, On the Closing Date ofthe Sale. each of the Debtors‘ creditors is authorized and

directed to execute such documents and take all other actions as may be necessary to release its

Interests in the Assets, if any, as such Interests may have been recorded or may otherwise exist.

18. This Sale Order (a) shall be effective as a determination that, on the Closing Date,

all Interests ofany kind or nature whatsoever existing as to the Debtors or the Assets prior to the

Closing (other than the Surviving Obligations) have been unconditionally released, discharged

and terminated, and that the conveyances described herein have been effected, and (b) shall be

binding upon and shall govern the acts ofall entities. including, without limitation, all tiling

agents, filing officers, title agents, title companies, recorders of mortgages, recorders ofdeeds,

registrars ofdeeds, administrative agencies, governmental departments, secretaries ofstate,

federal, state, and local officials, registrars ofinternct domain names and all otherpersons and

entities who may be required by operation oflaw, the duties oftheir oflice, or contract, to accept,

file, register or otherwise record or release any documents or instruments, or who may be

required to report or insure any title or state oftitle in or to any ofthe Assets.

19. Each and every federal, state. and local governmental agency or department,

registrar ofinternet domain names and any other person or entity is hereby directed to accept any

and all documents and instruments necessary and appropriate to consummate the transactions

contemplated by the Asset Purchase Agreement.

20. If any person or entity that has filed financing statements, mortgages, mcchanids

liens, Ii: pendens, or other documents or agreements evidencing Interests in the Debtors or the

Assets shall not have delivered to the Trustee prior to the Closing Date, in proper form for filing

and executed by the appropriate parties, termination statements, instruments of satisfaction,

releases of all Interests which the person or entity has with respect to the Debtors or the Assets or
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otherwise, then (a) the Trustee is hereby authorized and directed to execute nnd file such

statements, instruments, releases and other documents on behalfofthe person or entity with

respect to the Assets and (b) the Buyer is hereby authorized to file, register, or otherwise record a

certified copy ofthis Sale Order, which, once filed, registered, or otherwise recorded, shall

constitute conclusive evidence ofthe release of all Interests in the Assets ofany kind or nature

whatsoever.

2 l . The Debtors are hereby authorized and directed to change their corporate names

in accordance with the terms set forth in the Asset Purchase Agreement. The Clerk ofthis Court

is hereby directed to modify the otlicial case caption to reflect such name changes in the

Debtors’ jointly administered cases, and the modified official case caption shall be deemed to

comply with the requirements of section 342 ofthe Bankruptcy Code and Federal Rules of‘

Bankruptcy Procedure 1007 and 2002.

22. All entities who are preseritly, or on the Closing Date may be, in possession of

some or all of the Assets are hereby directed to surrender possession of the Assets to the Buyer

on the Closing Date.

23. The Buyer shall have no liability or responsibility for any liability or other

obligation ofthe Debtors arising under or related to the Assets or otherwise other than for the

Surviving Obligations. Without limiting the generality of the foregoing, and except as otherwise

specifically provided herein and in the Asset Purchase Agreement. the Buyer shall not be liable

for any claim against the Debtors or any oftheir predecessors or affiliatcs, and the Buyer shall

have no successor or transferee liabilities ofany kind or chzumzter whether known orunknown as

ofthe Closing Date, now existing or hereafier arising, whether fixed or contingent, with respect

to the Debtors or any obligations of the Debtors arising prior to the Closing Date, including, but
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not limited to, liabilities on account ofany taxes arising, accruing, or payable under. out of, in

connection with, or in any way relating to the Assets, the Debtors or their operations or activities

prior to the Closing Date.

24. Underno circumstances shall the Buyer be deemed a successor ofor to the

Debtors for any Interest against or in the Debtors or the Assets ofany kind or nature whatsoever

except pursuant to the Surviving Obligations. The sale, transfer, assignment and delivery ofthe

Assets shall not be subject to any Interests, and Interests ofany kind or nature whatsoever (other

than the Surviving Obligations) shall remain with, and continue to be obligations of, the Debtors.

All persons holding Interests against or in the Debtors or the Assets ofany kind or nature

whatsoever shall be, and hereby are, forever barred, estopped, and permanently enjoined from

asserting prosecuting. or otherwise pursuing such Interests of any kind or nature whatsoever

against the Buyer, its property, its successors and assigns, or the Assets with respect to any

Interest ofany kind or nature whatsoever such person or entity had, has, or may have against or

in the Debtors, their estates, officers, directors, shareholders, or the Assets. Following the

Closing Date, no holder of an Interest in the Debtors shall interfere with the Buyer's title to or

use and enjoyment of the Assets based on or related to such Interest, or any actions that the

Debtors may take in their Chapter II cases,

25. Sub]ect to and except as otherwise provided in the Procedures Order. any amounts

that become payable to the Buyer by the Debtors pursuant to the Asset Purchase Agreement or

any ofthe documents delivered by the Debtors pursuant to or in connection with the Asset

Purchase Agreement shall (a) constitute allowed superpriority administrative expense claims

against the Debtors’ estates with priority over arty and all adrninistrative expenses ofthe kind

specified in Bankruptcy Code Sections 503(1)) and 50‘7(b) and (b) be paid by the Debtors in the
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time and manner as provided in the Asset Purchase Agreement, without further order of this

Court

26. This Court retains jurisdiction to enforce and implement the terms and provisions

ofthe Asset Purchase Agreement, all amendments thereto, any waivers and consents thereunder,

and of each ofthe agreements executed in connection therewith in all respects, including. but not

limited to, retaining jurisdiction to (a) compel delivery ofthe Assets to the Buyer, (b) resolve any

disputes arising under or related to the Asset Purchase Agreement, except as otherwise provided

therein, (e) interpret, implement, and enforce the provisions of this Sale Order, and (d) protect

the Buyer against (i) any ofthe Excluded Liabilities or (ii) any Interests in the Debtors or the

Assets, ofany kind or nature whatsoever, attaching to the proceeds ofthe Sale.

27. Nothing contained in any plan ofreorganization or liquidation confirmed in these

cases or any order of this Court confirming such plan shall cortflict with or derogate from the

provisions ofthe Asset Purchase Agreement or the terms of this Sale Order.

28. The transfer ofthe Assets to Buyer and the assumption and assignment to Buyer

of the Assumed Contracts and Assumed Liabilities pursuant to the Sale shall not subject the

Buyer to any liability (other than the Surviving Obligations) with respect to the Assets, the

Debtors or their operations or activities prior to the Closing Date or by reason ofsuch transfer

under the laws ofthe United States, any state, territory, or possession thereof, or the District of

Columbia, based, in whole or in part, directly or indirectly, on any theory oflaw or equity,

including, without limitation, any theory ofsuccessor or transferee liability.

29. The transactions contemplated by the Asset Purchase Agreement are undertaken

by the Buyer in good faith, as that term is used in section 363(m) of the Bankruptcy Code, and

accordingly, the reversal or modification on appeal ofthe authorization provided herein to
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consummate the Sale shall not affect the validity ofthe Sale to the Buyer, unless such

authorization is duly stayed pending such appeal. In the absence ofa stay pending appeal, if the

Buyer elects to close under the Asset Purchase Agreement at any time atter entry ofthis Sale

Order, then. with respect to the Sale, and the assumption and assignment of the Assumed

Contracts approved and authorized herein, the Buyer is a purchaser in good faith of the Assets,

and is entitled to all ofthe protections afforded by section 363(m) of the Bankruptcy Code if this

Sale Order or any authorization contained herein is reversed or modified on appeal.

30. The terms and provisions of the Asset Purchase Agreement and this Sale Order

shall be binding in all respects upon. and shall inure to the benefit of, the Debtors, their estates,

and their creditors, the Buyer, and their respective afiiliatcs, successors and assigns, and any

affected third parties including, but not limited to, all persons asserting Interests in the Assets to

be sold to the Buyer pursuant to the Asset Purchase Agreement (including any claims with

respect to the Excluded Liabilities), notwithstanding any subsequent appointment of any

tmstec(s) under any chapter of the Bankruptcy Code, as to which t.mstee(s) such terms and

provisions likewise shall be binding.

31. The failure specifically to include any particular provisions ofthe Asset Purchase

Agreement in this Sale Order shall not diminish or impair the efiectzivencss ofsuch provision, it

being the intent of the Court that the Asset Purchase Agreement be authorized and approved in

its entirety.

32- The Asset Purchase Agreement and any related agreements, documents or other

instruments may be modified, amended or supplemented by the parties thereto. in a writing

signed by both parties, and in accordance with the terms thereof, without further order ofthe
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Court, pxovided that any such modification, amendment or supplement does not have a material

adverse effect on the Debtors‘ estates.

33. The transfer ofthe Assets pursuant to the Sale is a transfer pumuant to section

I l46(c) of the Bankruptcy Code, and accordingly shall not be taxed under any law imposing a

stamp tax or a sale, transfer, or any other similar tax.

34. This Sale Order shall be effective and enforceable immediately upon entry. The

stay otherwise imposed by Fed. R. Banlcr. P. 6004(g) and 6006(6) is waived. ‘lime is of the

essence in closing the transaction and the Debtors and the Buyer intend to close the Sale as soon

as possible. Therefore, any party objecting to this Sale Order must exercise due diligence in

filing an appeal and pursuing a stay or risk their appeal being foreclosed as moot.

35. The provisions ofthis Sale Order are nonseverable and mutually dependent.

Dated: Wilmington, Delawam
, 2002

 

UNITED STATES BANKRUPTCY JUDGE
new I
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Exhibit D

Sale Procedures Order



IN THE. UNITED STATES BANKRUPTCY COURT

 
FOR THE DISTRICT OF DELAWARE

Eifrrfi" ' ’““"“) Chapter 11

NAPSTER, INC- ; Jointly Administered
a Delaware corporation, et aL. ) Case Nos. 02-! 1573 (PJW)

Debtorx 3
) Related Pleading: Inn. #1372

ORDER (A) AUTHORIZING rm: TRUSTEE To r-noct-:::n mm A SALE or
rm: nmm'ms' ASSETS, (B) rsrmusnmc moctznunzs ‘F0 in‘.

amnovzo m conmscrron wrm ms SALE INCLUDING APPROVAL

OFA BREAK-UP FEE, (C) APPROVING mm AND MANNER orr NOTICE
OF MOTION APPROVING SALE, (D) SE'l"I'ING SALE ammo mo

QBJECTION DEADLINES, AND (5) GRANTING RELATED RELIEF

Upon consideration of Motion (the “Motion") of the Chapter 11 Trustee for an

Order (a) authorizing the Trustee to proceed with a sale (the “‘Snle") of assets of the

Debtors, (in) establishing procedures to be employed in connection with the Sale

including approval ofa break-up fee (the "Bruak-Up Fee"), (c) approving form and notice

orthe Motion approving the Sale (the “Sale Motion“), (d) setting dues for 2 sale hearing

(the “Sale Hearing") and deadlines for the filing of objections (tho “Objection Deadline")

to the Sale and objections to cum payments proposed to be paid in connection with the

assignment and assumption of executory contracts and unexpired lea.-sea as part orthe

Sale, and (e) granting related relief‘;

The Court having held a hearing on the Motion; and due and adequate notice or

the Motion having been provided; and it appearing that the relief requested in the Motion

is in the best interests of the Debtors, their estates and creditors and other parties in

interest; and good cause appearing therefore: it is heteby:

'CtpitnlizcdIcrrnsuscdheminxndnotd:fincdhereinhawtbcnneanhvgnumtodmwchtansiutheMotion.

 



FOUND AND DETERMINED TllA'l‘:'

A. The Debtors and the Tmstee have aniculated good and xufficient reasons

for approving (i) the manner ofttatice of the Motion, the hearing to approve the Sale and

the assumptien and ussignmcnt of the Assumed Conttacts. (ii) the fimn of notice of the

Sale Motion and the Sale Hearing, (iii) the fem: of notice of the assumption and

assignment of the Assumed Cotltmcts to be filed with the Court and served on parties to

each Assumed Contract and (iv) the ptocedures set forth herein.

B. Subject to the findings and conditions set forth below in Puagraplt 7, the

Dehwts‘ payment of the Break~Up Fee is (a) an actual and uccessaxy cost and expense of

preserving the Debtors’ estates, within the meaning of Bankruptcy Code Section 503(b).

(h) of substantial benefit to the Debtors‘ estates. (c) reasonable and appropriate. including

in consideration of the New Financing and the elfoxts that have been and will be

expended by the Prospective Buyer. (d) neceasauy to ensum that the Prospective Buyer

will continue its pmposed acquisition of the Pumhased Assets and (e) only payable to the

Prospective Buyer in the event that the Debtors sell any or all of the Purchased Assets to

another party. The Break-Up Fee is 3 material inducement For, and condition: of, the

Pmspective Buyct-‘a entry into the Asset Pumhnse Agxeement. The Pmapective Buyer is

unwilling to commit to hold open its ofiix to purchase the Pnmlmsed Assets under the

team of the Asset Purchase Agreement unless it is insured payment at the ‘Break-Up Fee.

‘mus, assurance to the Pmspective Buyer of the Break-Up Fee will promote competitive

bidding. Further. the Pmspectivc Buyer has provided a benefit to the Debtors‘ estates by

 

’ Findings arm: shun be cotzstxucd as cnnclusious oruw Ind conclusions oflaw sluttbe construed as
finding: effect when xppmjiiaw. % Fed. R. Hxnkr. P. 7052-

 



increasing the likelihood that the price for which the ?tt!Chn96d Assets are sold will

reflect their true worth.

C. The procedures set forth herein are reasonable and appropriate and

represent the ttest method for maximizing the return for the Purchased Assets.

IT IS HEREBY ORDERED THAT:

I- The Motion is gmntctl as set forth herein.

2. Provided that, on or before ‘November 15. 2002. the Trustee has (A) filed

(i) a motion to approve the Sale to the Prospective Buyer. inctuding disclosure of the

Prospective Buyer’: identity. and including assumption and tosignmcnt of certain

executory contracts; (ii) a copy of the asset purchase ngrecutcut executed by the parties

(the “Asset Purchase Agntemettt"); and (iii) a designation of the contracts to be assigned

to the Prospective Buyer with proposed curt: payments; and (8) served and published

notice ofthe Sale and served the Assumption Notices including proposed curt: amounts to

the non-debtor parties to the Assumed Contracts. the following procedures. hearing date:

and objection doadlines(ool1cctivcly. the “Prucedures”) are hereby appmvod:

November-22, 2002 Deadline for any person or entity making a
mmpeting laid to acquire the nuts of the
Debtors (n "Competing Bidder”) to deliver
to the Trustee and the Committee (A) a copy
ofthe Asset Purchase Agreement revised to
show the competing bidder as the Buyer and
at cash ptucltase price that exceeds the
aggregate of (i) the cash portion of the
purchase price tinder the Asset Purchase
Agreement (currently $52 million)‘, plus

’Tbeesdrportionot'thepumha1epxkctmd:vdteAu=tPutchsscAgrcm:utin:htde:adv:m:esm:deby
an imitate ofthc Prospective Btfyer under the New Financing (Is defined in the Motion). The Imottnt of
advmcestotheDchtocu‘m1dc:theNcwEinmcingisumcntly$200.000. ltnw:v«.theNcwFinInctttg
movidamauoodammdmmmuwcawebcbtmnuyrnqunaddfimmlmumaoftqamssmomh
whichumttteunountofttu:ndvanensioclodedtuttxepuetnsopticouonldbeatoulqstcaautzwzmmt
bclwcc-1rS100.000Ind$?_50,000. Yulhecvent mmherrmspmavcnuyntsoe successor; biddet. the

 



(ii) the amount of the Break-up Fee
($200,000) and by an amount not less than

$150,000 and not subject to any contingency
for due diligence or otherwise and no mote
burdensome to the Debtors in any manner
than the Asset Purchase Agreement (as .-to
revised. the "Competing Asset Putchase
Agreement"); (8) evidence satisfactory to
the Trustee and the Committee of the

competing Biddofs tinancia! ability to
close a transaction under the Competing
Asset Purchase Agreement without delay;
(C) a cashier's cheek in an amount equal to
no less than ten peteenz (10%) of the cash
portion of the purchase pficc in the
Competing Asset Purchase Ayecment (the
"Dcposit")‘; and (D) a written agreement at‘
the Competing Bidder to keep its final end
highest bid open pending at closing ofa sale
to an entity other than the Competing
Bidder.

November 25,2002 Deadline for filing and serving objections
(the “Objection Deadline”) to (A) the Sale
Motion, (3) the assumption and assigntneut
of the Assumed Contracts as part of the Sale
and (c) objections to the proposed cum
payments under such Assumed Contmots.

November 27. 2002 Heating to approve the Sale.

3. If‘ another Competing Bidder or the Pmspeetivo Buyer elects to submit n

mbsequent competing bid aflcr an Initial Competing Bid has been accepted (a

“Subatequnttt Competing Bid"), such Subsequent Competing Bid must be in an amount

that exceeds the cash pottion of the Initial Competing Bid by not less than $100,000. Any

 

amount ofdtc ulvutctzs undo: data Now Fimncing would he cpptkd to the purchase price under the Asset
Pun-Jme Agteetnont. lnthcevetttitelfiwpective Euyuisuotlito mceetsfitl bidtla for the Putchued
Assets. it shall be mm-4 to repayment ofthe New t-‘innming in Ioeotdnnco with the terms and conditions
oftbe New Financing Outs: entered November I. 2002.

‘ Thcbcpoiitwiltbeeid1:t(I)ctaditedtowuvdthepttncItueprieeifaraleilaotmletedwitltllte
Compaingniddnnnaidng mnltnepaxir. (h) fotfeiwdbyutchcoutpetinxfliddedflnle tuaueh
Competing Bidrlcximot eompteted for reasons pnmntily nttrlhutsblc to the Conzpetlng Bidder. or
(c) rammed to such chmpeting Biddertfu sale is completed with another Competing Btddetor
thcfhupeetiveauyer.

 



further bid utter :1 Subsequent Competing Bid must provide for aggregate cash

oonsidctzttion in an amount not less than $100,000 more than the amount of the last hid

that was accepted by the Trustee.

4.. ' The failure ofnrty objecting person or entity to timely file its objection by

tho Objection Deadline shalt be a bar to the assertion, at the Sale Heating or thereafter, of

any objection to the Motion. the Sale Motion. the Sale, or ttu: Debtors’ consttntmatiott and

perfonmance ofthe Asset Purchase Agreement. ifauthorized by the Court.

5. On or before Novembe: 15. 2002. the Debtors shall file with the Court and

serve on at! creditors and non-debtor Parties to Assumed Contracts the Notice of(A) Sale

Haring, (8) Potential Assurnption and Assignment of Certain Agreements, and (C)

Procedures for Submission of Competing Bids (the "Notico"), in the form attached as

Exhibit A. Any putty to an Assumed Contract that seeks to atzsatt It etaim for a Cure

Amount in connection with the Debtoxs' proposed assumption and assignment thereof. or

who otherwise objects to such assumption and assignment must timely tile and save its

objection by the Objection Deadline including appmpriatc documentation in support

thereof. Indicating (a) any alleged cure amount with respect to the Assumed C0ntract(s) to

which it is a party and (b) any objection to the Debtors‘ proposed assumption and

assignment thereof. For each Asstnrted Contract for which no can mount in alleged to be

due and owing and Ex which no objection to assumption and assignment themof is filed

and received by the Objection Deadline, there shall be deemed to be no dclhnlt or

anearages existing that need be cured as :1 condition to the Debtors’ assumption and

assignment orsuch Assumed Conlmct, and the Debtor: shalt be authorized to assume md

assign such Assumed Contract to the Prospective Buyer or successful Competing Bidder

 



(such ussiguee, the "Buyer"), and the non~Debtor puny to the Assumed Contract shall be

forever banned from asserting any other claims against the Debtors. the Buyer, or the

property ofeither of them. as to such Assumed Contract. For each Assnnned Contract for

which a cu:c-:u'noImt is alleged to be due and owing and for which no objection to

assumption and assignment thereof is filed and received by the Objection Dettdline, the

Assumed Contract may he assumed and assigned to the Buyer on the closing date or the

Sale and the cure amount set forth in notice of the assumption and assignment of the

Assumed Contract shall be controtling. notwithstanding anything to the contrary in any

Assumed Contract or any other document, and the non-Debtor party to the Assumed

Contract shall be forever bamcd from assating any other ctaims against the Debtors, the

Buyer, or the property ofeither of them. as to such Assumed Contract.

6. The Trustee shall have the right under these Procedures to reject any

Competing Bidder‘: offer which, in hisjudgment, is inadequate or insufficient orwhich is

contmryto the best interests of the Debtors’ estntcx.

7. Payment of the Break-up Fee to the Prospective Buyer is hereby

provisionally approved in the amount of up to 5200.000. for the reasons set forth in the

Motion, subject to the Court finding at the Sale Hearing that the Prospective Buyer

satisfies the standards ofa good fnith purchaser within the meaning of It U.S.C. §363(m).

8. The Trustee shall tnnsmit copies ofthis Order, the Sale Motion, and the

Asset Purchase Agreement, on or before November 15. 2002 to: (i) the Ofllco of the

United Stuns Trustee. (i 1) counsel for Nnpco, (iii) counsel for the Debtors, (iv) counsel for

the Commit1oe,(v) counsel to the Prospective Buyer; (vi) counsel to Bertelsmann; (vii) all

entities who have filed and served l'a[lt€SL'l for notice: in these cases, (viii) ell other

 



panics-in-inmost, (ix) all appropriate state and local taxing aulhoritics which may be

nfl‘ecu:d by the proposed sale, and (1) all entities that have previously submitted written

bids to acquire the Debtors‘ assets, and (xi) all parties to the excoutory conlxacts and

unexpired lcnsls which axe impacted by the contemplated sale

9. The Trustee is authorized and empowered to take at perform such actions

and expend such funds as may be necessary to efibctunte the terms ofthisordcr.

Dated: Wilmington, Delaware

November L-3,2002

The Honorable Peter J. Walsh

United Slatcs amkmpxcy Jndgol lI1l).l
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IN THE UNITED STATES BANKRUPTCY COURT
FORTHE DISTRICT 01-‘ DELAWARE
 

IN RE: ) Chapter ll
)

NAPSTER. INC. ) Jointly Adminismred
a Dclnwagc corporation. c1 nL. ) Case Nos. 02-1 1573 (NW)

)
)Debtors. [hating um: Nornalm-17, mazes-.30 uu.

 

NOTICE OF (A) SALE HEARING. (B) POTENTIAL ASSUMPTION
AND ASSIGNMENT OF CERTAIN AGREEMENTS, AND

. ION OF C M

TO ALL INTERESIED PARTIES:

PLEASE TAKE NOTICE chat on November 15. 2002, Hobut G. Tlucsdcil, in his

capacity as chapter 11 lmstee (thc "[‘ruuu:") of the above-caotioned debtors (colloclivcly.

the “Dcblnrs"). filed a Motion (the "Sale Motion") for an Ordct Under Section: l0$(a). 363.

365 and l14~6(c) of the Bankruplcy Code and Rules 2002. 6004. 6006 and 9014 of tho

Fcdeml Rules or Banhuptcy Pmoedurc (a) Approving Asset Purchase Agreomem; (b)

Authorizing the Sale ofSubstantially All ofthe Debtors‘ Assets, (c) Aulhotiting Assumption

and Assignment of Certain Exccutory Connaols and (<1) Gnmting Othct Rclnlcd Relief.

PLEASE TAKE FURTHER NOTICE that a hating on the 8:14: Motion (the "Sale

Hearing") is achedulcd for November 27. 2001 at 11:00 mm. bclbrc the Honorable Pete: I.

Walsh at the Uniwd Stains Bankmplcy Court. 824 Market Street, Wilmington. Delaware.

PLEASE TAKE runrnzn NOTICE that. pursuant to the pmccdmcs washed

hemto as Exhibit "A" (tho "Proccdurcs"). any person or entity making I competing bid to

acquixc the Debtors‘ assets (a "Competing Bidder") mun! dnlivor to the Tcusree and the

Olficial Committee of Unsecured Creditors (tho "Comn.1lnee") the {cams so: forth in tho

Pmccdures on or before November 22. 2002 at 4:00 pm. (Eastml time), including a copy of

_ ) Objuzlinn Dndhucz November 25. 1002 Q 4:00 p.n.



the Asset Purchase Agreement revised as required by the Pmcedmes (a copy of the Asset

Pumhnsc Agreement is attached hereto as Exinbit “B"

PLEASE TAKE FURTHER NOTICE that the sale of the Debtors‘ assets wfll be

tide and ctcar of all lions. claims. intntcsts and encumbrances pursuant to section 363 ofth:

Bankluptcy Code, and includes the possibie assumption and assignment to the succcssfui

bidder of certain of tho Dcbtms' cxccutory contmcls (collectively. the “Auumed

Contracts“) identified on the schcdutc attached hereto as Exltfliit C (the ‘Assumed

Contracts List") as outlined herein. Each Assumed Contact may be assumed by the

Tmsteu, as rcprcscntativc of the Debturs‘ estates, and assigned to the party or parties

identified as the “Assignec” for the applicable Assumed Contract upon the closing of the

Pmposed Sale. Cure nmnimts far the Assumed Contracts, it‘ any, wquited to be paid under

section 365(b) oflhc Banktuptcy Code (cotlectivcty, the “Cure Amount"). am identified on

the Assumed Contxantn List. The Tmate: and the Prospective Buyer reserve the tight to (i)

remove my Assumed Contact fmm the Assumed Contracts List (collectively, lhc “Removed

Agrecmeuta”) at any time prior to the closing of the Proposed Sale; and (ii) in the Tmstcc's

sole discretion, thcreallcr tcject any ofthc Removed Agmeements.

PLEASE TAKE FURTHEII NOTICE that the Dcbtolu‘ assets soid to the

Prospective Buyer or cute: succcssfill bidder shall include certain MP3 files ("MP3'I") and

Compact Disks (“CD5”) thnt may contain or inctndz copyrighted material or content subject

to ccttnin use tcsuictions. [fund to the extent any MP3‘: and CD's containing at iuctuding

oapyriglnnd mztedal or content subject to use restrictions are transferred to the Prospective

Buyer in other suooessfut bidder. the Ptospective Buyer or other successful bidder shall tnkc

 



possession ofand sum: such MP3's and CD'S but shall not use such MP3‘: and CD'S without

tho consent of the iwlicable panics.

PLEASE TAKE FURTHER NOTICE that, any objoction (an "0h]ecIion“) to (a)

me Sale.'(b) the proposed assumption and assignment of‘ cm or more or the Assumed

Contracts to Ilia applicable Assigncc and Assignees. (c) :2 Cute Amount aodlor (d) tho

proposed unnsfer of the MP3‘: and CD‘: containing or including mpyxighwd mu:n'al or

oonicm. subject to use restrictions to the Prospective Buyer or other Sucocssfill bidder must:

(i) be in wtifing; (ii) slab: with specificity the minus of line objection; and (iii) be filed with

the Cour; and served so as to be received by the Coast and the following parties: (A)

proposed nllumcys for the Trustee. (x) Ashby & Goddcs, 222 Dclawarc Ave. Wilmington.

on. 19899. Am: Willimm P. Bowdcn, Esq., facsimile: no. (302)554-2051 and (y) Morrison

& Focmot LLP. 1290 Avonuc of the Americas. New Yuk. NY IOIO4, Am: John R.

Hcmpill, Esq. facsimile no. (212)453-1900; (£3) attorney: for the Official Committee of

Unsecured Cncdiiors (x)Gwcnbc1‘gTra.uxig. LLP. 1000 West Slxect, Suite I540, Wilmington.

Dclnwmt: 19301. mm: Scott D. Cousins, Esq, facsindlo no. (302) 66l-7360 and (y)

Grccnbcrg Ttaurlg. LLP. Thu Me1Lifo Building. 200 Park Avctmo, New Yotk. NY 10166.

Alla: Rick B. Anlonutf. Esq, focsimilc no. (212) 80I—6400; (C) atmmcys for the Prospectivc

Buyer. 0'Molvony .9; Myurs LLP. 510 Newport Comer Dfivc, 17“ Floor. Newpon Beach.

CA 92660. Ann: Suuonnc Uhland, I-'.~:q.. facsimilo no. (949) 823-6994; and (D) the Uniixd

Stntcs Tmsloo, 844 Market Strait, Room 23l3, laocldmt 35. Wilmington. Dclnwaxe 1980!.

Ann: Frank Pomh. Esq.. facsimile no (302) 573-6497 on or before 4:00 p.1n., Eucorn

Time. on November 25. 2002. Objections filed in acconlancc with the foregoing procedures

will be hcatd at the Sale Hearing

 



PLEASE TAKE FURTHER NOTICE that any party chiming a right or interest in

any of thc Purchased Assets. including the: Assumad Contracts. that does not me and serve an

Objection in gocordnnc: with the (brcgoing procedures shall be fotcvcr bamed. pxohibited.

cstappod.'smyed and otherwise disabled fium pmsccuiing such tight or intents: against the

Pmspeccive Buyer or Assignec, the Debtors or any of their «states, or against and of thcir

rcspoctivc pmpenics.

PLEASE TAKE FURTHER NOTICE that, exncpt as othcrwise set forth heroin, all

inquiries concaming the Promalxries should be made tn: (a) Atmmcys for tho Truswc: John

IL ucmpm, Esq, Morrison 8:. Foctstcr LLP. 1290 Avenue of Iho Amaficas, New York, NY

10104 (phone: (2l2) 468-8000) (facsimile: (212) 468~7900) or (b) atmmcys for {he

Commiuoc: Rick B. Anlunofi‘. Esq., Gmanbcrg Traurig LLP. 200 Park Avenue. New Yoda.

NY 10166 (phanaz (212) 801-9200) (fimimiic-. (232) 801-6400).

Datcd: November [5, 2002

ASHBY 3: GEDDES

William P. Bowdcrl (#2553)

_ Ricardo Palacin (#3765)
222 Dclawam Avcuuc. Wth FL
Wilmington. DE I980!
(302) 654-1888

vind-

John R. Hcmpill, Esq.
MORRISON & FOUISTER
1190 Avenue ofthe America:
Now Yolk, NY IOIO4
(2|2) 463-3000

ATTORNEYS FOR HOBART G. TRUESDELL
C!{Al"I'Ell ll TRUSTEE

 



EXHIBIT A

PROCEDURES

1. Any person or entity making a competing bid to acquire the assets of the Debtors (o
“Competing Bidder”) must deliver to the Trustee end the Cotruuiueo no later than
November 22. 2002 at 4:00 gun. (Eastern time) a copy of the Asset Purchase Agreement
revised to show the Competing Bidder as the Buyer and a. cash purchase price that
exceeds the aggregate of (i) the cash portion of the purchase price under the Asset
Purchase Agreement (currently $5.2 million)‘ plus (ii) the atnottnt of the Break-up Foe
6200.000). by an amount not less than $150,000 (the “Initial Competing Bid") and not
subject to any contingency for due diligence orotherwlxo and no more burdensome to the
Debtors in any manner than the Asset Pttrchaso Agreement (us so revised. the
"Competing Asset Purchase Agreement");

. A Competing Bidder must deliver to the Trustee and the Committee evidence satisiiictory
to the Ikustoo and the Committee of the Competing Bidder‘: financiat ability to close a
transaction under the Competing Asset Purchase Ago‘.-ement without delay; (C) a
cashier‘s check in an amount equal to no iess than ten percent (10%) of the cash portion
or the Initial Competing Bid (the --oepottrj’; and to) a written ztyaomunl or the
Competing Bidder to Item its final and highest bid open pending n closing of: sale to an
entity other than the Competing Bidder.

. if another Competing Bidder or the Buyer under the Asset Purcheae Agreement elects to
submit a subsequent competing bid alter an initial Competing Bid has been lcccplcd (o.
“snbneqnent Competing Bid"). ouch Subsequent Competing Bid must he in an amount
that exceeds the cash portion ofthe Initial Computing Bid by not less than $100,000.

. Any fimhcr bid me: a subsequent Competing Bid tnust.{>rovide for aggregate cosh
cortsidemtion in an amount not less than Sl00,000 more than the not amount of the last
bid that was accepted by the Trustee.

. In the event that one or more qualifying Competing Bids and/or Subsequent Competing
Bids ere submitted. the Ttmtee may conduct on auction on November 26. 2002 beginning
at 10:00 am. at the ofiices of Ashby &. Geddes. 222 Deleware Aveme. 17" Floor.
Wiimingtnn, DE 19801.

 

‘It-tetniemt ofthe Dayton‘ repayment obtintlovu uauenhe New Fencing (defied in the
Motimniruvidodhymeffilinie ofthebuyra'ornIcrtheAuetPtnehneAgremeratts<urrerdly
s20o,000.Hov.-ever. theNewl’rnancin:vro ‘ thotunderoertnteeirounrisuoeonthe Debtor:

¢vmrdmdiebttyumdanwAudhud\aeAgxeunuuknwmmuth)hiddu.dieurumof
tlwDobIou'rqrayrnattohliguionundcrthIN¢wNnIltdngwouHbeq1p!iedto(§ums9tputian
ofthopnrehuoprioe. lnthowmxtiuhmpmtiwauyerisnotduluooeufnifidderfotdmfmdtuwd
Am-n. iuhatt hea-irirledtnlquyeueefthe New Financingin necordmeevrith the tmrutod
wnditiom ofthe New Financing Orrin uttered November 1. 200?.
1hcDcpocixv:ilIhc:it)t:r(o)auditnilowarrttheptnehueprico i(‘u:!eieu:rr-pictzdviththc
Competing Bidder rrukingntch Deposit. (b) forfeited bywch Conpetin; Biddatfuxde to such
Competing Bidrfzr in not oomptetzd fovru.-we prirrenily xttxihutnhie to the Compaing Biddts. or
(c) rctnrnuito such Compdingflidda ifnole in oemplandwittt mothercorrpaing Bithkror
the Prosoeedvc Buys.

 

.._.___.__.___...............



6. The Tmstcc will reserve the right under these Pmccrlurcs to reject. any Compcting Bid
andlor Subsequent Competing Bid which, in his judgment. is inadequate or insufficient or
which is contrary to the best imczcats of the Dcbmm‘ estate-_s.

. _..-.‘._.
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Int. CIs.: 9, 38 and 42

Prior U.S. CIs.: 21, 23, 26, 36, 38, I00, I01 and 104
. _ Reg. No. 2,575,170

Umted States Patent and Trademark Office Registered June 4, 2002

TRADEMARK

SERVICE MARK

PRINCIPAL REGISTER

NAPSTER

NAPSTER. INC. (DELAWARE CORPORATION)
600 CHESAPEAKE DRIVE
REDWOOD CITY. CA 94063

FOR: COMPUTER SOFTWARE TO ENABLE
PEER-TO PEER NETWORKING AND FILE SHAR-
ING; SEARCH ENGINE SOFTWARE; COMPUTER
SOFTWARE FOR CONDUCTING AND COORDI-
NATING REAL-TIME AND ASYNCHRONOUS
COMMUNICATIONS AMONG COMPUTER USERS
SHARING INFORMATION AND AUDIO DATA VIA
ELECTRONIC COMMUNICATIONS NETWORKS.
IN CLASS 9 (US. CLS 2I', 23. 26. 36 AND 38).

FIRST USE 6-0-I999; IN COMMERCE 604999.

FOR: TELECOMMUNICATIONS SERVICES.
NAMELY. PROVIDING ONLINE CHAT ROOMS
FOR TRANSMISSION OF MESSAGES AMONG
COMPUTER USERS CONCERNING GENERAL IN-
TEREST TOPICS, IN CLASS 38 (US. CLS. I00. I01
AND I04).

FIRST USE 6-0-I999; IN COMMERCE 6-O-I999.

FOR: INTERNET SERVICES. NAMELY, CREAT-
ING INDEXES OF INFORMATION. SITES AND
OTHER RESOURCES AVAILABLE ON GLOBAL
COMPUTER NETWORKS FOR OTHERS: INTER-
NET SERVICES. NAMEI..Y PROVIDING USERS OF
ELECTRONIC COMMUNICATIONS NETWORKS
WITH MEANS OF IDENTIFYING. LOCATING.
GROUPING. DISTRIBUTING, AND MANAGING
DATA AND LINKS TO THIRD-PARTY COMPUTER
SERVERS, COMPUTER PROCESSORS AND COM~
PUTER USERS; INTERNET SERVICES. NAMELY
SEARCHING. BROWSING AND RETRIEVING IN-
FORMATION. SITES. AND OTHER RESOURCES
AVAILABLE ON GLOBAL COMPUTER NET-
WORKS FOR OTHERS; INTERNET SERVICES.
NAMELY, ORGANIZING CONTENT OF INFOR-
MATION PROVIDED OVER A GLOBAL COMPU-
TER NETWORK ACCORDING TO USER
PREFERENCEJN CLASS 42(U.S.CI.S. I00 AND IOI).

FIRST USE 6-0-I999; IN COMMERCE 6-0-I999.

SER. NO. 75«98|.245, FILED 6-28-2000.

LA TONIA FISHER, EXAMINING ATTORNEY



EXHIBIT D



Int. Cls.: 9 and 42

Prior U.S. CIs.: 21, 23, 26, 36, 38, 100, and 101

United States Patent and Trademark Office
Reg. No. 2,841,431

Registered May 11, 2004

TRADEMARK

SERVICE MARK

PRINCIPAL REGISTER

NAPSTER

ROXIO, INC. (DELAWARE CORPORATION)
455 EL CAMINO REAL
SANTA CLARA, CA 95050

FOR: COMPUTER SOFTWARE FOR THE TRANS-
MISSION OF AUDIO. GRAPHICS, TEXT, AND
DATA OVER COMMUNICATIONS NETWORKS;
COMPUTER SOFTWARE FOR THE STREAMING
TRANSMISSION OF AUDIO, VIDEO, GRAPHICS,
TEXT AND DATA OVER COMMUNICATION NET-
WORKS; COMPUTER SOFTWARE FOR STORAGE
OF AUDIO, VIDEO, GRAPHICS, TEXT AND DATA
ON COMMUNICATIONS NETWORKS USERS;
COMPUTER SOFTWARE FOR SECURE, ENCRYP—
TED ELECTRONIC TRANSFER OF AUDIO. VIDEO,
GRAPHICS AND DATA OVER COMMUNICATIONS
NETWORKS; COMPUTER SOFTWARE FOR EN-
CRYPTION FOR COMMUNICATIONS. IN CLASS 9
(US. CLS. 21, 23. 26, 36 AND 38).

FIRST USE I0-29-2003; IN COMMERCE IO-29-2003.

FOR: LICENSING OF INTELLECTUAL PROPER-
TY, COMPUTER CONSULTATION; COMPUTER

NETWORK DESIGN SERVICE OR OTHERS; COM-
PUTER SYSTEMS DESIGN AND ANALYSIS SERVI-
CES FOR OTHERS. COMPUTER SOFTWARE
DESIGN FOR OTHERS; %MPU'I'ER SOFTWARE
CONSULTATION; COMPUTER SERVICES, NAME- '-
LY PROVIDING CUSTOMIZED WEBPAGES FEA-
TURING USER—DEFINED INFORMATION, WHICH
INCLUDES SEARCH ENGINES AND ONLINE WEB
LINKS TO NEWS, WEATHER, SPORTS, CURRENT
EVENTS, REFERENCE MATERIALS. AND CUSTO-
MIZED EMAIL MESSAGES, ALL IN A WIDE
RANGE OF USER~DEFlNED FIELDS; COMPUTER
SERVICES, NAMELY PROVIDING SEARCH EN-
GENES FOR OBTAINING DATA VIA ELECTRONIC
COMMUNICATIONS NETWORK, IN CLASS 42 (U .S.
CLS. I00 AND 101).

FIRST USE I0,-29-2003; IN COMMERCE I0~29~2003.

SN 78-039.019. FILED I2-I2-2000

HOWARD SMIGA, EXAMINING ATTORNEY



EXHIBIT E



Int. CIs.: 35, 38, 41, and 42

Prior U.S. CIs.: 100, I01, 102, 104, and 107

United States Patent and Trademark Office
Reg. No. 2,843,786

Registerui May 18, 2004 

SERVICE MARK

PRINCIPAL REGISTER

NAPSTER

ROXIO. INC. (DELAWARE CORPORATION)
455 EL CAMINO REAL

SANTA CLARA, CA 95050

FOR: BUSINESS CONSULTATION; PRODUCT
MERCHANDISING; LICENSING OF COMPUTER
SOFTWARE AND OF ENTERTAINMENT PRO-

DUCTS AND SERVICES; D_ISSEMINATION OF AD-
VERTISING FOR OTHERS VIA
COMMUNICATIONS NETWORKS; RETAIL STORE
SERVICES FEATURING ENTERTAINMENT PRO-

DUCTS AND APPAREL; RETAIL STORE SERVICES
PROVIDED VIA COMMUNICATIONS NETWORKS
FEATURING ENTERTAINMENT PRODUCTS AND

APPAREL, IN CLASS 35 (US. CIS.. [00, lol AND I02).

FIRST USE I0-29-2003; IN COMMERCE I0-29-2003.

FOR: ELECTRONIC TRANSMISSION OF AUDIO
AND VIDEO FILES VIA COMMUNICATIONS NET-
WORKS; PROVIDING ELECTRONIC BULLETIN
BOARDS; CHAT ROOMS AND COMMUNITY FOR
A TRANSMISSION OF MESSAGES AMONG USERS
CONCERNING MUSIC, NEWS. CURRENT EVENTS,
POLITICS. ENTERTAINMENT AND ARTS AND
LEISURE; TRANSMISSION OF PEER TO PEER
NETWORKING AND FILE SHARING INFORMA-

TION VIA COMMUNICATIONS NEIWVORKS, IN
CLASS 38 (US. CIS. 100, I0! AND I04).

FIRST USE I0--29-2003; IN COMMERCE I0-29-2003.

FOR.‘ PROVIDING DATABASES AND DIREC-

TORIES IN THE FIELDS OF MUSIC, VIDEO,
RADIO. TELEVISION. NEWS, SPORTS. GAMES,
CULTURAL EVENTS, ENTERTAINMENT. AND

ARTS AND LEISURE VIA COMMUNICATIONS
NETWORKS; PROVIDING INFORMATION,
AUDIO. VIDEO, GRAPHICS. TEXT AND OTHER
MULTIMEDIA CONTENT IN THE FIELDS OF
MUSIC, VIDEO, RADIO, TELEVISION, NEWS,
SPORTS, GAMES, CULTURAL EVENTS, ENTER-
TAINMENT. AND ARTS AND LEISURE VIA COM-
MUNICATIONS NETWORKS; MUSIC PUBLISHING
SERVICES; PUBLISHING OF TEXT, GRAPHIC,
AUDIO AND VIDEO WORKS VIA COMMUNICA-
TIONS NETWORKS; MATCHING USERS FOR THE
TRANSFER OF MUSIC, VIDEO, AND AUDIO RE-
CORDINGS VIA COMMUNICATIONS NETWORKS;
PROVIDING EDUCATIONAL SYM POSIA VIA COM-
MUNICATIONS NETWORKS IN THE FIELDS OF
MUSIC. VIDEO. ENTERTAINMENT NEWS. POLI-
TICS. AND ARTS AND LEISURE, IN CLASS 41 (US.
CIS. I00, I01 AND I07)

FIRST USE 10-29-2003; IN COMMERCE I0-29-2003.

FOR: LICENSING OF INTELLECTUAL PROPER-

TY; PROVIDING SEARCH ENGINES FOR OBTAIN-
ING DATA VIA G)MMUNICATIONS NETWORKS;
PROVIDING DATABASES AND DIRECTORIES VIA
COMMUNICATIONS NETWORKS FOR OBTAIN-
ING DATA IN THE FIELDS OF POLITICS AND
GENERAL NEWS, IN CLASS 42 (US CLS. I00 AND
I01).

FIRST USE I0-29-2003; IN COMMERCE I0-29-2003‘

SN 78—0I4,82l, FILED 6 -28-2000.

ANDREW BENZMILLER, EXAMINING ATTOR-
NEY



EXHIBIT F
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Int. C1s.: 9, 35, 38, 41, and 42

Prior U.S. CIs.: 21, 23, 26, 36, 38, I00, 101, I02, 104,
d 107

an _ Reg. No. 2,843,405
Umted States Patent and Trademark Office RegisteredMay18,2004

TRADEMARK

SERVICEMARK

PRINCIPAL REGISTER

mapster

ROXIO, INC. (DELAWARE CORPORATION)
455 EL CAMINO REAL-

SANTA CLARA, CA 95050

FOR: COMPUTER SOFTWARE TO ENABLE
PEER-T0-PEER NETWORKING AND FILE SHAR-

ING; SEARCH ENGINE SOFTWARE; COMPUTER
SOFTWARE FOR THE TRANSMISSION OF AUDIO,-
GRAPHICS. TEXT, AND DATA OVER COMMUNI-
CATIONS NETWORKS; COMPUTER SOFTWARE
FOR THE STREAMING TRANSMISSION OF
AUDIO, VIDEO, GRAPHICS, TEXT AND DATA
OVER COMMUNICATIONS NETWORKS; COMPU-
TER STORAGE T0 ENABLE COMMUNICATIONS
AMONG COMPUTER OR COMMUNICATIONS

.- NETWORK USERS; CoMP'UrI:R'sOEIwARE FOR
SECURE, ENCRYPTED ELECTRONIC TRANSFER
OF AUDIO, VIDEO, GRAPHICS AND DATA OVER
COMMUNICATIONS NETWORKS; COMPUTER
SOFTWARE FOR ENCRYPTION OF COMMUNICA-
TIONS, IN CLASS 9 (US. CLS.. 21, 23, 26, 36 AND 38).

FIRST USE I0-Z9-2003; IN COMMERCE 10-2.9-2003.

FOR: BUSINESS CONSULTATION; PRODUCT
MERCHANDISING; LICENSING OF COMPUTER
SOFTWARE: DISSEMINATION OF ADVERTISING
FOR OTHERS VIA COMMUNICATIONS NET-
WORKS; RETAIL STORE SERVICES FEATURING
ENTERTAINMENT PRODUCTS AND APPAREL;
RETAIL STORE SERVICES PROVIDED VIA COM-
MUNICATIONS NETWORKS FEATURING ENTER-
TAINMENT PRODUCTS AND APPAREL, IN CLASS
35 (U.S.. CLS. I00. IOI AND I02),

FIRST USE I0-29-2003; IN COMMERCE I0-29-2003.

FOR: TRANSMISSION OF AUDIO AND VIDEO

FILES VIA COMMUNICATIONS NETWORKS; PRO-

VIDING ELECTRONIC BULLETIN BOARDS, CHAT
ROOMS AND COMMUNITY FORA FOR THE
TRANSMISSION OF MESSAGES AMONG USERS

CONCERNING MUSIC, NEWS. CURRENT EVENTS,
POLITICS, ENTERTAINMENT AND ARTS AND
LEISURE; TRANSMISSION OF PEER TO PEER
NIETWORKING AND FILE SHARING INFORMA-

TION VIA COMMUNICATIONS NETWORKS; TEL-
ECOMMUNICATIONS SERVICES. NAMELY.
PROVIDING ONLINE CHAT ROOMS FOR TRANS-
MISSION OF MESSAGES AMONG COMPUTER
USERS CONCERNING GENERAL INTEREST TO-

PICS, IN CLASS 38 (U.S. CLS. I00, 101 AND I04).

FIRST USE I0-29-2003; IN COMMERCE I0-B-2003.

FOR; PROVIDING DATABASES AND DIREC-

TORIES IN THE FIELDS OF MUSIC, VIDEO,
RADIO, TELEVISION, NEWS, SPORTS, GAMES,
CULTURAL EVENTS, ENTERTAINMENT, AND
ARTS AND LEISURE VIA COMMUNICAIIONS

NETWORKS; PROVIDING INFORMATION,
AUDIO, v1DEO,GRAI>HIcs, TEXT AND OTHER
MULTIMEDIA CONTENT IN THE I=IELDs OF

MUSIC, VIDEO, RADIO, TELEVISION, ENTER-
TAINMENT NEWS, SPORTS, GAMES, CULTURAL
EVENTS, ENTERTAINMENT AND ARTS AND LEI-
SURE VIA COMMUNICATIONS NETWORKS; MU-
SIC PUBLISHING SERVICES; PUBLISHING OF
TEXT, GRAPHIC, AUDIO AND VIDEO WORKS
VIA COMMUNICATIONS NETWORKS; MATCH-
ING USERS FOR ms ‘TRANSFER AND SHARING
OF MUSIC, VIDEO, AND AUDIO RECORDINGS
VIA COMMUNICATIONS NETWORKS; PROVID-
ING EDUCAIIONAL SYMPOSIA VIA COMMUNI-
CATIONS NETWORKS IN THE FIELDS OF MUSIC,
VIDEO, ENTERTAINMENT, NEWS, POLITICS, AND
ARTS AND LEISURE, IN CLASS 41 (U.S. cm. 100.
101 AND I07).



FIRST USE I0-29-2003: IN OOMMERCE I0-2.9-2003.

FOR: LICENSING OF INTELLECTUAL PROPER-

TY; PROVIDING SEARCH ENGINES FOR OBTAIN-
ING DATA VIA COMMUNICATIONS NETWORK:
PROVIDING DATABASES AND DIRECTORIES VIA
COMMUNICATIONS NETWORKS FOR OBTAIN-
ING DATA IN THE FIELD OF POLITI$ AND
GENERAL NEWS; INTERNET SERVICES. NAME-
LY, CREATING INDEXES OF INFORMATION,
SITES AND OTHER RESOURCES AVAILABLE ON

COMMUNICATIONS NETWORKS FOR OTHERS;
INTERNET SERVICES, NAMELY, PROVIDING
USERS OF COMMUNICATIONS NETWORKS WITH
MEANS OF IDENTIFYING, IDCATING, GROUP-
ING, DISTRIBUTING, AND MANAGING DATA
AND LINKS TO THIRD-PARTY COMPUTER SER-

VERS, COMPUTER PROCESSORS A.ND COMPU-
TER USERS; INTERNET SERVICES, NAMELY,
SEARCHING, BROWSING AND RETRIEVING IN-
FORMATION, SITES, AND OTHER RESOURCES
AVAILABLE ON COMMUNICATIONS NETWORKS

FOR OTHERS; INTERNET SERVICES. NAMELY,
ORGANIZING CDNTENTOF INFORMATION PRO-
VIDED OVER A COMMUNICATIONS NETWORKS
ACCORDING TO USER PREFERENCE, IN CLASS 42

(U.S. CI.S.100 AND I01). '

FIRST USE I0-29-2003; [N COMMERCE 10-29-2003..

SN 76-I37,3?5, FILED 9-27-2000.

ANDREW BENZMILLER, EXAMINING ATTOR-
NEY



EXHIBIT G



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Trademark Registration No. 2575170

Registration Date: June 4, 2002
For the Mark: NAPSTER

Trademark Registration No.. 28414.31

Registration Date: May 1 1, 2004
For the Mark: NAPSTER

Trademark Registration No. 2843786

Registration Date: May 18, 2004
For the Mark: NAPSTER

Trademark Registration No. 12843405

Registration Date: May 18, 2004

For the Mark: NAPSTER & Design

SightSound Technologies, Inc,

Petitioner,

v. Cancellation No.

Napster, LLC,

Respondent.

Commissioner of Trademarks

P.O. Box 1451

Arlington, Virginia 22313-1451

PETITION FOR CANCELLATION

SightSound Technologies, Inc, a corporation organized under the laws of the State of

Delaware, having a place of business at 311 South Craig Street, Suite 205, Pittsburgh, PA 15213

(“Petitioner”), believes that it is or will be damaged by Registration Nos. 2575170, 2841431,

2843786, and 2843405, and hereby petitions to cancel the same, with knowledge concerning its

own actions and on information and belief concerning all other matters.



The name and address of the current owner of Registration Nos.. 2575170, 2841431,

2843786, and 2843405 is Napster, LLC, a limited liability company organized under the laws of"

the State of'Delaware, with an address at 455 El Camino Real, Santa Clara, California 95050

(hereinafter referred to as “Respondent”).

As grounds for this Petition, it is alleged that:

1. Respondent is the owner‘ of record of the marks listed in Registration Nos.

2575170, 284143l, 2843786, and 2843405 (the “Napster Marks”). Respondent acquired the

Napster Marks through assignments, from Napster, Inc. (the original Applicant) to Roxio, Inc..

(the parent of Respondent) and then from Roxio, Inc. to Respondent.

2. In a currently-pending federal court lawsuit between Petitioner and Respondent,

the Respondent filed counterclaims against Petitioner asserting causes of action for, inter‘ alia,

trade libel, defamation, and commercial disparagement, allegedly arising from Petitioner’s

reference to the name Napster. More particularly, Respondent asserts that the following

statement is false: “Napster, whose name had been synonymous with the most well-known

violation of intellectual property rights . . .”

3_ Napster, Inc, (the original Applicant) was embroiled in a highly publicized battle

with the music industry arising from its operation ofan Intemet—based “service” that facilitated

rampant music piracy, Nearly twenty record companies sued Napster, Inc.. for contributory and

vicarious copyright infringement and related causes of action, and this action was soon joined by

a class of music publishers The court found a likelihood of success on the merits of the

copyright infringement claim and issued a preliminary injunction against Napster, Inc, and

stated in its opinion that Napster “contributed to illegal copying on a scale that is without

precedent...” A&M Records, Inc. v. Napster; Inc , ll4 F Supp, 2d 896, 927 (ND, Cal. 2000).



(emphasis added). In upholding the injunction (with modification) against Napster, Inc., the

Ninth Circuit confirmed the rampant infringement that Napster, Inc. was engaged in:

Napster, by its conduct, knowingly encourages and assists the

infringement ofplaintiffs ’ copyrights.

The district court .. .. . properly found that Napster materially
contrilmtes to direct infringement.

Napster’sfailnre to police the system’s “premises,” combined

with a showing that Napsterfinancially benefitsfrom the

continuing availability ofinfringingfiles on its system, leads to

the imposition of" vicarious liability.

A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1020, 1022, 1024 (9th Cir. 2001) (emphasis

added). Thus, two federal courts have stated unequivocally that Napster, Inc. was an infiinger of

intellectual property rights (namely, copyrights).

4. In asserting that the Napster name (and, hence, each of the Napster Marks) was

not associated with violation of intellectual property rights, Respondent has rejected the goodwill

associated with the prior user, Napster, Inc., including the reputation that Napster, Inc. earned for

facilitating copyright infringement on an unprecedented scale. As such, Respondent has

admitted that it acquired the Napster Marks without the goodwill associated with the business.

5. Trademarks cannot be validly assigned without the goodwill of the business. A

sale of a trademark divorced from its goodwill is an “assigrunent in gross,” which operates to

pass no rights to the purported assignee Thus, the Napster Marks were not validly transferred

from Napster, Inc. to the Respondent (or to its parent, Roxio, Inc). As the Napster Marks are no

longer used by the assignor, Napster, Inc., they have been abandoned. Accordingly, Registration

Nos. 2575170, 28414.31, 2843786, and 2843405 are subject to cancellation..



6, Petitioner is being injured by the continued presence on the Principal Register of

Registration Nos. 2575170, 2841431, 2843786, and 2843405 because, inter alia, Petitioner’s fair

use rights to refer to the Napster name are being adversely affected by Respondent’s continued

registration of the Napster name as reflected in the registered Napster Marks.

7. Furthermore, the intent to use applications underlying Registration Nos. 2841431,

2843786, and 2843405 were improperly transferred in violation of 15 U.S.C. §l060. No

application to register a mark under Section 1(b) of the Lanham Act, 15 U.S.C. §105l(b), shall

be assignable prior to the filing of an amendment under Section l(c), 15 U.S.C. §l051(c), to

bring the application into conformity with Section 1(a), 15 U.S .C.. §l05l(a), or the filing of the

verified statement of use under Section l(d), 15 U.S.C. §105l(d), except for an assignment to a

successor to the business of the applicant, or portion thereof, to which the mark pertains, if that

business is ongoing and existing,

8. The applications underlying Registration Nos. 2841431, 2843 786, and 2843405

were filed by Napster, Inc. based upon an intent to use the marks under Section 1(1)) of the

Lanham Act. These applications were still pending and no amendment to allege use (or

statement ofuse) had been filed when they were transferred by the original owner, Napster, Inc.,

to Roxio, Inc, (Napster, LLC’s parent) on November 27, 2002, To the extent that the business of

Napster, Inc. was ongoing and existing at the time of the assigmnent, Roxio, Inc. was not a

successor to the business of’ the original applicant, Napster, Inc. Accordingly, the applications

underlying Registration Nos. 2841431, 2843786, and 2843405 were void as of the date of

attempted assignment from Napster, Inc. to Roxio, Inc , and Registration Nos. 2841431,

2843 786, and 2843405 are subject to cancellation.



9. These applications were again improperly transferred when, on June 13, 2003,

Roxio, Inc. transferred them to its subsidiary, Napster, LLC. On that date, the applications were

still pending and no amendment to allege use (or statement of use) had been filed. Accordingly,

Registration Nos. 2841431, 2843786, and 2843405 are subject to cancellation.

10. Finally, the assigmrient of Registration Nos. 2575170, 2841431, 2843786, and

2843405 was invalid under 15 USC. §1060 as there has been a substantial change in the

services marketed and/or rendered under the Napster Marks, and, accordingly, there was no

transfer ofthe goodwill to which the marks pertained. Where a transferred mark is to be used on

a new and different product or service, any goodwill that the mark itself might represent cannot

legally be assigned. Respondent’s services under the Napster Marks are so different from the old

services that the goodwill was not legally assigned, and to allow continued use and registration

ofthe marks would work a deception upon the public. Whether the new service is better or

worse than the original is wholly irrunaterial; the substitution of one service for a different one

worked a forfeiture on whatever trademark rights Respondent attempted to acquire.

WHEREFORE, Petitioner prays this Petition for Cancellation be sustained in

favor of'Petitioner and that Registration Nos. 2575170, 2841431, 2843786, and 2843405 be

canceled.

Please address all future communications regarding this cancellation to:

William K. Wells

KENYON & KENYON

1500 K Street, NW, Suite 700

Washington, DC 20005

Tel: (202) 220-4200

Fax: (202)220-4201



Please charge the filing fees of $4,200.00, and any other fees associated with this

proceeding to Deposit Account 1 1-0600

Respectfiilly submitted,

_s/ William K. Wells
William K. Wells

Brian S. Mudge
Susan A. Smith

KENYON & KENYON

1500 K Street, N.W , Suite 700

Washington, DC 20005

Tel: (202) 220-4200

Fax: (202) 220-4201

Cozmse/for Petitioner Sig/1tSo1md Teclmologies, Inc,



EXHIBIT H



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

IN RE: ENCO RECOVERY CORP.

f/k/a NAPSTER, INC.,

a Delaware corporation, et al.,

Chapter 11)

)

) Jointly Administered

) Case No. 02-11573 (PJW)

)

)Debtors.

___,.)

ORDER REOPENING CHAPTER 11 CASE AND

ENFORCING SALE ORDER

Upon the motion (the “Motion”)' of Roxio, Inc. (“Roxie”) and Napster, LLC, by

and through their undersigned counsel, hereby move the Court, for the entry of an order pursuant

to sections 105, 350(b) and 363 of title 11 of the United States Code and Rule 3020(d) of the

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) reopening the chapter 1 1 cases

of Enco Recovery Corp, (f/l</a/ Napster, Inc.), Enco—2 Recovery Corp. (f/k/a Napster Music

Company, Inc.) and Enco~3 Recovery Corp. (f/k/a Napster Mobile Company, Inc.) (collectively,

the “Debtors”) and enforcing the Court’s Order Under 11 U.S.C. §§ 105(a), 363, 365 and

1146(0), and Fed. R. Bankr. P. 2002, 6004, 6006, and 9014 (A) Approving Asset Purchase

Agreement; (B) Authorizing the Sale of Substantially All of Debtors’ Assets; (C) Authorizing

Assumption and Assignment of Certain Executory Contract; and (D) Granting Other Related

Relief (the “Sale Order”); the Court having reviewed the Motion, and having heard the

statements of counsel regarding the Motion at a hearing before the Court (the “Hearing”); and

the Court finding that (i) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157

and 1334, (ii) this is a core proceeding pursuant to 28 U.S.C. § 1S7(b)(2); and (iii) that notice of

this Motion and the Hearing was sufficient and that no other or further notice need be provided;

and the Court having determined that the legal and factual basis set forth in the Motion establish

' Capitalized terms used but not defined herein shall have the meaning assigned to them in the Motion.

LA3: l093573 l
RI Fl~2878220-l



just cause for the relief granted herein; and the Court and after due deliberation and sufficient

cause appearing therefor,

IT IS HEREBY FOUND AND DETERMINED THAT:2

A. Pursuant to the Sale Order, the Court approved that certain Asset Purchase

Agreement dated as of November 15, 2002 between Napster, Inc., Napster Music Company, Inc.,

Napster Mobile Company, Inc. and Roxio, Inc. (the “Asset Purchase Agreement”) and the

transactions contemplated by the Asset Purchase Agreement.

B. Pursuant to the Sale Order and Asset Purchase Agreement, Roxio validly

acquired the Napster Assets and the goodwill associated with them, which constituted the core of

the Debtors’ on-line services and related technology.

C. Pursuant to the Sale Order and Asset Purchase Agreement, Roxio validly

acquired the Debtors’ trademarks, trademark registrations and pending applications for

registration, including (i) United States Trademark Registration No. 2575170 for the mark

NAPSTER, registered on the Principal Register of the United States Trademark Office on June 4,

2002 (the “NAPSTER Registration”) and (ii) three then-pending Intent-to-Use applications that

Napster, Inc. had filed with the United States Trademark Office (the “NAPSTER ITU

Applications”) which subsequently ripened into United States Trademark Registration Nos.

2841431, 2843786 and 2843405.

D. Pursuant to the Sale Order and Asset Purchase Agreement, Roxio validly

acquired the goodwill associated with the NAPSTER Registration and NAPSTER ITU

Applications.

E. Pursuant to the Sale Order and Asset Purchase Agreement, Roxio validly

acquired the right to represent to third parties that it was the successor to the Debtors’ business.

F. In the Sale Order, the Court found and ordered that the transfer of the

Napster Assets to Roxio pursuant to the Asset Purchase Agreement constituted a legal, valid, and

2 Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of
fact when appropriate. §e_e Fed. R. Bankr. P. 7052.

LA}: I 093573 I 2
RL-Fl-28782204



effective transfer of the Napster Assets, and vested Roxio with all right, title, and interest of the

Debtors in and to the Napster Assets.

G. Sightsound Technologies, Inc. (“SightSound”) has filed a petition (the

“Petition”) with the United States Trademark Trial and Appeal Board (“TTAB”) seeking the

cancellation of the NAPSTER Registration and the registrations upon which the NAPSTER ITU

Applications.

H. By filing the Petition and seeking cancellation of the NAPSTER

Registration and the registrations upon which the NAPSTER ITU Applications on the grounds

set forth in the Petition, Sightsound seeks to undermine the effectiveness of the Sale Order, the

Asset Purchase Agreement and the validity of the transfer of the Napster Assets, including the

NAPSTER Registration and the NAPSTER ITU Applications along with their associated

goodwill, to Roxio.

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. The Motion is GRANTED.

2. The Debtors’ bankruptcy case is hereby reopened pursuant to 11 U.S.C. §

350(b) for the purpose of granting the relief set forth herein.

3. SightSound shall cease all fiirther prosecution of the Petition in the TTAB

and shall not commence, continue, pursue or prosecute any action or proceeding in any court or

tribunal that asserts that the Napster Assets, including the NAPSTER Registration and the

NAPSTER ITU Applications and their associated goodwill, were not validly transferred to Roxio

or that otherwise seeks any relief that would impair the rights granted to Roxio in the Sale order

and in the Asset Purchase Agreement.

LA3: 1093573 1 3
RLF l -2878220-l



4. This Court retains jurisdiction with respect to all matters arising from or

related to the interpretation and enforcement of this Order.

Dated: _, 2005

Wilmington, Delaware

The Honorable Peter J. Walsh

United States Bankruptcy Judge

L/\3:l093573 1 4
RL F I-2878220-I



CERTIFICATE OF SERVICE

1, Michael J. Merchant, do hereby certify that on May 19, 2005, I caused copies of

the foregoing Motion to Reopen Chapter 11 Case and Enforce Sale Order to be served upon

the following service list in the manner" indicated thereon.
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Napster, Inc., Case No. 024 1573 (PJW)

Bankruptcy Rule 2002 Service List

Via Hand Dcliver_y
David L. Buchbinder

Office of the United States Trustee

844 King Street, Suite 2313
Lockbox 35

Wilmington, DE 19801

Ellen W.. Slights

US. Attorney’s Office
1201 Market Street, Suite 1100
P.O. Box 2046

Wilmington, DE 19899-2046

Randy R. Weller
Attn: Division of Revenue

MS #25

8th Floor

State of Delaware

820 N. French Street

Wilmington, DE 19801-0820

Brendan L. Shannon

Young Conaway Stargatt & Taylor, LLP
1000 West Street, 17th Floor
PO. Box 391

Wilmington, DE 19899-0391

William E. Chipman
Scott D. Cousins
Scott Salerni

Greenberg Traurig, LLP

The Brandywine Building
1000 West Street, Suite 1540

Wilmington, DE 19801

William P. Bowden

Ashby & Geddes
222 Delaware Ave., 17th Floor
PO. Box 1 150

Wilmington, DE 19899

RLF1-2871894—1

Brian A. Sullivan

Werb & Sullivan

300 Delaware Avenue

Wilmington, DE 19801

Jami B..Nimeroff

Buchanan lngersoll PC.
1201 N. Market Street

Ste. 1501

Wilmington, DE 19801

David B.. Stratton

Pepper Hamilton LLP
1313 Market Street, Suite 1500

Wilmington, DE 19899-1709

Francis A. Monaco, Jr.

Walsh Monzack and Monaco, PA

1201 North Orange Street, Suite 400

Wilmington, DE 19801

Richard W.. Riley
Duane Morris LLP

1 100 North Market St. Suite 1200

Wilmington, DE. 19801

Mark Minuti

Saul Ewing LLP
222 Delaware Avenue, Ste 1200

Wilmington, DE 19801

_\_7_ig First Class Mail

J intana 1-lolliday
Bank of America #5693

1850 Gateway Blvd, 3rd Floor

Concord, CA 94520

.1oan McEwin

Credit Inquiry Services WAl-501~23—0l
Bank of America

PO. Box 34893

Seattle, WA 981244 893



La—Yona C. Rauls

Corporate Treasury CA5-701-05-51
Bank of America

1455 Market Street

San Francisco, CA 94103

Judy H. Lee

Global Money Transfer Service CA5—704—1 1-01
Bank of America

315 Montgomery Street, 11th Floor
San Francisco, CA 94103

Janet Van Horn

Comerica Bank

5 Palo Alto Square, Ste. 800
3000 El Camino Real

Palo Alto, CA 94306

Jonathan Schwartz

Carolyn Jensen

Napster, lnc.

600 Chesapeake Drive

Redwood City, CA 94063

Representing Debtors

Michelle Morgan Harner

Jones, Day, Reavis & Pogue
77 West Wacker

Chicago, IL 60601

Representing Debtors
Todd Brown

Jones, Day, Reavis & Pogue
51 Louisiana Ave., N.W..

Washington, DC 20001

Representing Debtors
Richard Cieri

Adam D. Munson

Jones, Day, Reavis & Pogue
901 Lakeside Ave.

Cleveland, OH 441 14

Robert Levine

Davis, Polk & Wardwell

450 Lexington Avenue

New York, NY 10017

RLF1-2871894-1

Anthony Gosse

JP Morgan Chase
One Chase Manhattan Plaza, 7th Floor

New York, NY 10081

V ietor Nigro

JP Morgan Chase
One Chase Manhattan Plaza, 7th Floor

New York, NY 10005

Debra Lane

Branch Manager - Redwood City
CAS—101-01~0l

Bank of America

700 Jefferson Avenue

Redwood City, CA 94063

Rick B. Antonoff

Greenberg Traurig, LLP
200 Park Avenue

New York, NY 10166

Member of Official Committee of Unsecured

Creditors

Karen Caudill Dyer

George R. Coe
Boies, Schiller & Flexner LLP

225 South Orange Ave., Ste. 905

Orlando, FL 32801-3456

Member of Official Committee of Unsecured
Creditors

William J. Hanlon

Schnader Harrison Goldstein & Manello

265 Franklin Street

Boston, MA 021 10

Member of Official Committee of Unsecured

Creditors

Anna Borden

lntegrated Archive Systems, Inc.
6700 K011 Center Parkway, Suite 140

Pleasanton, CA 94566



Member ofOfficia| Committee of Unsecured

Creditors

Thomas Schlegel
Edel Music AG

22607 Hamberg Wiclnnannstrasse4

Haus 2 Germany,

Member ofOfficia1 Unsecured Creditors

Committee

Hadley Feldman
Metromedia Fiber Network, lnc,
360 Hamilton Avenue

White Plains, NY 10601

Representing Metromedia Fiber Network, Inc.
Daren R. Brinkman

Brinkman & Associates

800 Wilshire Blvd., Ste. 950

Los Angeles, CA 90017SS

Ami Sigurdsson

Digital World Services

1540 Broadway, 29th Floor
New York, NY 10036

Joel Weinstein

Epstein, Levinsohn, Bodine, Hurwitz &
Weinstein LLP

1790 Broadway, 10th Floor
New York,NY 10019

Brian Litman

PlayMedia Systems, lnc.
8170 S. Eastern Avenue, Suite 4601

Las Vegas, NV 89123-2579

Elain McCreedy
Portal Software, Inc.
10200 South De Anza Blvd

Cupertino, CA 95014

John Buono

Oracle Corporation
P. O. Box 44471

San Francisco, CA 94l44~447l

RLF-1-287l894—l

KPMG, LLP
355 South Grand Avenue

Suite 2000

Los Angeles, CA 90071-1568

Alison Wenham

CEO

Lamb House Church Street

London W4 2, PD

Robert Silver

Boies, Schiller & Flexner LLP
80 Business Park Drive

Armonk, NY 10504

Steven Holtzman

Boies, Schiller & Flexner LLP

1999 Harrison Street, Suite 900

Oakland, CA 94612

Jason Matrins

AEC One Stop Group, lnc.

4250 Coral Ridge Drive

Coral Springs, FL 33065

Venables, Bell & Partners, LLC

Attn: Laura/Accounting
717 California Street

San Francisco, CA 94108

Kana Software, lnc.
Attn: Leslie

File No. 74023

PO. Box 60000

San Francisco, CA 94106

MPRM, LLC

Attn: Betty
5670 Wilshire Blvd. 25th Floor‘

Los Angeles, CA 90036

Michael Wolfe

Cranel, Inc.

8999 Gemini Parkway
Columbus, OH 43240



Softchoice Corporation

Attn: Accounting
P. O. Box 33018

Detroit, MI 48232-5018

Tommy Means

Complete Pandemonium, LLC
255 Kansas Street

San Francisco, CA 94103

Relatable, LLC
Attn: Patrick

30 South Quaker Lane, 3rd Floor

Alexandria, VA 22314

lcon Microsystems, lnc.
Attn: Dan

46750 Freemont Blvd., Suite 101

Freemont, CA 94538

Mark Hanson

CAT Technology
505 Sansome Street, Suite 150

San Francisco, CA 941 l 1

DHL Worldwide Express
P.O. Box 78016

Phoenix, AZ 85040

Delaware Secretary of State

Division of Corporations
Attn: Franchise Tax Division

PO. Box 7040

Dover, DE 19903

Secretary ofthe Treasury
PO. Box 7040

Dover, DE 19903

Internal Revenue Service

Attn: District Director

409 Silverside Road

Wilmington, DE 19809

Rl.l'-1-28718944

Nathan Fuchs

Securities and Exchange Commission

New York Regional Office

233 Broadway
New York, NY 10279

Securities and Exchange Commission

15th and Pennsylvania Avenue, NW.

Washington, DC 20020

Representing Openwave Systems, Inc,
Julie H.. Rome-Banks

Binder & Malter LLP

2775 Park Avenue

Santa Clara, CA 95050

Carla Florian

Openwave Systems, Inc,

1400 Seaport Blvd.

Redwood City, CA 94063

Joseph A. Eisenberg

Jeffer, Mangels, Butler & Marmaro LLP
2121 Avenue of the Stars, 10th Floor

Los Angeles, CA 90067

Ana N. Damontc

M. David Minnick

Pillsbury Winthrop LLP
50 Fremont Street

PO. Box 7880

San Francisco, CA 94120-7880

Representing the Association of independent
Music

Charlene D. Davis

The Bayard Firm
222 Delaware Ave., Suite 900

Wilmington, DE 19801



Representing the National Music Publishers’

Association, Inc.

Andrew N, Rosenberg

Paul, Weiss, Riflrind, Wharton & Garrison
1285 Avenue of the Americas

New York, NY 10019-6064

Representing Comerica Bank-California
Susan P. Persichilli

Buchanan lngersoll PC.

140 Broadway, 35th Floor
New York, NY 10005

Representing Comerica Bank—California
Jami B.. Nimeroff

Buchanan lngersoll RC.
1201 N. Market St., Ste. 1501

Wilmington, DE 19801

IOS Capital, LLC

Bankruptcy Administration
1738 Bass Road

P..O. Box 13708

Macon, GA 31208-3708

David B. Stratton

Pepper Hamilton LLP
1201 Market Street, Suite 1600

Representing P1ayMedia Systems, Inc,

Richard W. Riley
Duane Morris LLP

1 100 North Market St., Suite 1200

Wilmington, DE 19801

Traci Fette

DACA V, LLC

2120 W. Washington Street

San Diego, CA 92110

Andrew Lee

11301 West Olympic Blvd., #530
Los Angeles, CA 90064

Mark Minuti

Saul Ewing LLP
222 Delaware Ave., Ste. 1200

Wilmington, DE 1266

RLFI-2871894-1

P10, Box 1709

Wilmington, DE 19899-1709

Representing Sunrise International Leasing
Brian L. Boysen

Kurt M. Anderson, Attorney At Law
5010 lDS Center

80 South 8th Street

Minneapolis, MN 55402

Representing Hamstein Music Publishing

James R. Sterling

Lavely & Singer

2049 Century Park East, Suite 2400

Los Angeles, CA 90067~2906

Elliot H. Herskowitz

Regen Capital 1, Inc.

2109 Broadway, Suite 206
New York, NY 10023

Dorian Daley

Oracle Corporation

500 Oracle Parkway

Mail Stop 5op7

Redwood City, CA 94065

Hobart G, Truesdell

Walker, Truesdell, Radick & Associates

380 Lexington Avenue, Suite 1514
New York, NY 10168

Counsel for the Chapter 1 1 Trustee

John R. Hemphill
Morrison & Forester, LLP
1290 Avenue of the Americas

New York, NY 10104

Suzanne Uhland

O’Me1veny & Myers LLP

610 Newport Center Drive, 17th Floor
Newport Beach, CA 92660

Craig Freeman
Thelen Reid & Priest LLP

875 Third Avenue

New York, NY 10022



Sightsound Technologies Inc.

31 l South Craig Street
Suite 205

Pittsburg, PA 15213

Robert Levine

Davis, Polk & Wardwell

450 Lexington Avenue
New York, NY l00l 7

Deborah Ballati

Farella Braun & Martel LLP

The Russ Building

235 Montgomery Street
San Francisco, CA 94104

Jeff Levenberg
Director of Business Affairs

Rawkus Records

676 Broadway, 4th Floor

New York, NY l00l 2

Carlos Gracia

AboveNet Communications, Inc.

50 W. San Fernando St., Suite #l0l0

San Jose, CA 951 13

Terri Durham

Emusic.com Inc.

4790 Eastgate Mall

San Diego, CA 92121-1970

William K. Wells

Brian S. Mudge
Susan A. Smith

KENYON & KENYON

1500 K Street, N.W., Suite 700

Washington, DC 20005

RLF l -287 l 894-l



EXHIBIT 4



IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF PENNSYLVANIA

SIGHTSOUND TECHNOLOGIES, INC.,

a Delaware corporation,

)

)

)

Plaintiff, )

)

v. ) Civil Action No.

)

ROXIO, INC., ) JURY TRIAL DEMANDED

a Delaware corporation, )

)

-and - )

)

NAPSTER, L.L.C., )

a Delaware limited liability company)

)

Defendants. )

)

COMPLAINT

Plaintiff SightSound Technologies, Inc. (“SightSound”), by its attorneys, Meyer,

Unkovic & Scott LLP, and Kenyon & Kenyon, brings this civil action for patent

infringement against Defendants Roxio, Inc. and Napster, L.L.C., and in support thereof

alleges as follows:

Parties

1. SightSound is a corporation organized and existing under the laws of the

State of Delaware, with its principal place of business at 733 Washington Road, Suite

400, Mount Lebanon, Pennsylvania 15228.

2. Defendant, Roxio, Inc. ( “Roxio”), is a corporation organized and existing

under the laws of the State of Delaware, with its principal place of business at 455 El

Camino Real, Santa Clara, California, 95050.



3. Defendant, Napster, L.L.C. is a limited liability company organized and

existing under the laws of the State of Delaware, with its principal place of business at

9044 Melrose Ave., Los Angeles, California, 90069.

4. On information and belief, Roxio has acquired certain assets from Napster,

Inc., Napster Music Company, Inc., Napster Mobile Company, Inc, and Pressplay, Inc.,

including the business of selling digital music electronically.

5. On information and belief, Roxio and Napster, L.L.C. (Roxio and Napster,

L.L.C. are collectively referred to herein as “Napster”), working individually and/or

together in conjunction, are involved in the electronic sale, and transmission of digital

music throughout the United States, including in the Commonwealth of Pennsylvania.

Jurisdiction

6. This Court has jurisdiction over the subject matter of this action under 28

U.S.C. § 1331 and l338(a).

Venue

7. Venue is proper in this Court under the provisions of 28 U.S.C. § l39l(c)

and 28 U.S.C. § l400(b).

General Facts

8. Arthur R. Hair (“Hair”) is the inventor to whom the United States Patent

Office issued United States Patent No. 5,191,573 on March 2, 1993 (hereinafter the “‘573

Patent”). A true and correct copy of the ‘S73 Patent is attached hereto as Exhibit “A”.

9. SightSound is the assignee of the rights, title and interest in the ‘573

Patent issued to Hair.

10. Hair is the inventor and SightSound is the assignee to whom the United

States Patent Office issued United States Patent No. 5,675,734 on October 7, 1997

(hereinafter the “‘734 Patent”). A true and correct copy of the ‘734 Patent is attached

hereto as Exhibit “B”.



ll. The ‘734 Patent is a continuation of the application that led to the ‘S73

Patent.

12. Hair is the inventor and Sightsound is the assignee to whom the United

States Patent Office issued United States Patent No. 5,966,440 on October l2, 1999

(hereinafter the ‘‘‘440 Patent”). A true and correct copy of the ‘44O Patent is attached

hereto as Exhibit “C”.

.13. The ‘440 Patent is a continuation of the application that led to the ‘S73

Patent.

14. On January 16, I998, SightSound filed a patent infringement action

against N2K, Inc. (“NZK”), for infringement of the ‘S73 Patent, and the ‘734 Patent in

the United States District Court for the Western District of Pennsylvania, Civil Action

No. 98-0118. In March, 2000, SightSound joined CDnow, Inc., and CDnow Online Inc.

(collectively “CDnow”), as defendants in that lawsuit and added a claim of infringement

of the ‘440 Patent against all defendants.

15. In the lawsuit against CDnow and NZK, this Court held a Markman

hearing and issued an order on construction of relevant terms of the claims of the patents

in suit. Subsequently, a motion for summary judgment filed by NZK and CDnow alleging

invalidity of the ‘S73 Patent, the ‘734 Patent, and the ‘440 Patent, was denied.

SightSound's motion for summary judgement was granted, dismissing allegations by

NZK and CDnow that SightSound had committed inequitable conduct.

16. Pursuant to a settlement agreement among the panics, CDnow and NZK

agreed to a Final Judgment and Order on Consent, entered by this Court on February 20,

2004, that the ‘S73 Patent, the ‘734 Patent, and the ‘440 Patent are valid and enforceable.



COUNT I

Patent Infringement

17. Paragraphs I-I6, inclusive, above, are hereby incorporated herein by

reference.

18. Napster has been making and continues to make and/or has sold and

continues to sell and/or continues to induce others to sell and/or use and/or contribute to

the making, using or selling of one or more digital audio signals for or with systems

and/or processes within the scope of the claims of the ‘S73 Patent in this judicial district

and elsewhere in the United States.

19. Napster has notice of the ‘S73 Patent, pursuant to 35 U.S.C. § 287, prior to

the commencement of this civil action.

20. The unauthorized making, use, or sale of such digital audio signals by

Napster infringes the ‘573 Patent.

2l. Napster is a direct and/or contributory infringer of the ‘S73 Patent, and/or

has induced infringement of the ‘S73 Patent by others in violation of 35 U.S.C. § 271.

f 22. Unless enjoined by this Court, Napster will continue to infringe the ‘573

Patent in the future.

23. On information and belief, Napster has infringed and is infiinging the ‘S73

Patent, with full knowledge of the ‘S73 Patent, and the infringement has been willful and

deliberate and continues to be willful and deliberate. This case is exceptional under 35

U.S.C. § 285.

COUNT II

24. Paragraphs I-23, inclusive, above, are hereby incorporated herein by

reference.



25. Napster has been making and continues to make and/or has sold and

continues to sell and/or continues to induce others to sell and/or use and/or contribute to

the making, using or selling of one or more digital audio signals for or with processes

within the scope of the claims of the ‘734 Patent in this judicial district and elsewhere in

the United States.

26. Napster has received notice of the ‘734 Patent pursuant to 35 U.S.C. §

287, prior to the commencement of this civil action.

27. The unauthorized making, use, or sale of such a digital audio signal by

Napster infringes the ‘734 Patent.

28. Napster is a direct and/or contributory infringer of the ‘734 Patent and/or

has induced infiingement of the ‘734 Patent by others in violation of 35 U.S.C. § 271.

29- Unless enjoined by this Court, Napster will continue to infringe the ‘734

Patent in the future.

30. On information and belief, Napster has infringed and is infringing the ‘734

Patent with full knowledge of the ‘734 Patent, and the infringement has been willful and

deliberate and continues to be willful and deliberate. This case is exceptional under 35

U.S.C. § 235.

COUNT III

31. Paragraphs 1-30, inclusive, above, are hereby incorporated herein by

reference.

32. Napster has been making and continues to make and/or has sold and

continues to sell and/or continues to induce others to sell and/or use and/or contribute to

the making, using or selling of one or more digital audio signals for or with processes

within the scope of the claims of the ‘440 Patent in thisjudicial district and elsewhere in

the United States.



33. Napster has received notice of the ‘440 Patent pursuant to 35 U.S.C. §

287, prior to the commencement of this civil action.

34. The unauthorized making, use, or sale of such a digital audio signal by

Napster infringes the ‘440 Patent.

35. Napster is a direct and/or contributory infringer of the ‘440 Patent and/or

has induced infringement of the ‘440 Patent by others in violation of 35 U.S.C. § 271.

36. Unless enjoined by this Court, Napster will continue to infringe the ‘440

Patent in the future.

37. On information and belief, Napster has infringed and is infringing the ‘440

Patent, with full knowledge of the ‘440 Patent, and the infringement has been willfiil and

deliberate and continues to be willful and deliberate. This case is exceptional under 35

U.S.C. § 285.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Sightsound Technologies, Inc. demands judgment in its

favor and against Napster, as follows:

A. That this Court adjudge and decree that United States Patent No.

5,191,573, United States Patent No. 5,675,734, and United States Patent No. 5,966,440

are valid and enforceable against Napster;

B. That this Court adjudge and decree that Napster has infringed the ‘573

Patent, the ‘734 Patent, and the ‘440 Patent;

C. That this Court preliminarily and pennanently enjoin Napster, its officers,

directors, agents, employees, servants, attorneys, successors, assigns and all others

controlling, controlled by, affiliated with or in privity with Napster, from committing

further acts of infringement of the ‘573 Patent, the ‘734 Patent, and the ‘440 Patent,

pursuant to 35 U.S.C. §283;

D. That this Court direct Napster to file with this Court and serve on counsel

for Sightsound, within thirty (30) days of the entry of said injunction, a report in writing



under oath setting forth in detail the manner and form in which Napster has complied

with the injunction;

E. That this Court award damages sufficient to compensate Sightsound for the

infringement of the ‘S73 Patent, the ‘734 Patent, and the ‘440 Patent by Napster, pursuant

to 35 U.S.C. § 284, together with costs and prejudgment interest for the amount of

damages determined;

F. That this Court increase such damages up to three (3) times the amount

found or assessed in view of the willful and deliberate character of such infringement of

said patents by Napster, pursuant to 35 U.S.C. § 284;

G. That this Court find this case “exceptional” and award Sightsound its

reasonable attomeys’ fees, pursuant to 35 U.S.C. § 285; and

H. That this Court award Sightsound such other and further relief as the Court

may deem just and proper.

PLAINTIFF DEMANDS A JURY TRIAL

By; .
Richard F. Rinaldo, Esquire
Pa. I.D. No. 33222

MEYER, UNKOVIC & SCOTT LLP

1300 Oliver Building

Pittsburgh, PA 15222

(4l2) 456-2800

William K. Wells, DC Bar No. 949685

Brian S. Mudge, Pa. l.D. No. 62607
KENYON & KENYON

1500 K Street, NW, Suite 700

Washington, DC 20005

(202) 220-4200

ATTORNEYS FOR PLAINTIFF SIGHTSOUNDCOM, INC.
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5,191,573
1

MEITIOD I-‘OR TRANSMIT11NG' A DESIRED
DIGITAL VIDEO OR AUDIO SIGNAL

This is a continuation of copending application Ser.
No. 07/206,497 filed on Jun. l3. l988, now abandoned.

FIELD OF THE INVENTION

The present invention is related to a method for the
electronic sales anddistfibutiou ofdigital audio or video
siyIals.andmoreparticularly,toamethodwhichauser
may purchase and receive digital audio or video signal
fi'otnanylocatiouwhichtheuserhasaocesstoate|e-
cotnmuniutions line.

BACKGROUND OF THE INVENTION

The three basic mediums (hardware units) ofmusic:
records, tapes, and compact discs. greatly restricts the
transfcrability of music and results in a variety of ineffi-

CAPACITY: The individual hardware units as cited
abovearefnnitedastothearnountofmusicthatcanbe
stored on each.

MATERIALS: "Die materials used to manufacture
the hardware units are subject to damage and deteriora- .
tiou during normal operations. handling, and exposure
to the elements.

SIZE: The physical size of the hardware units im-
poca constraints on the quantity of hardware units
whichcanbehousedforplaybackinconfinedareas
such as in automobiles, boats. planes, etc-

REFRIEVAI; Hardware units limit the ability to
play. in a sequence selected by the user, songs from
di'lTerent alburns..For example, if the user wants to play
one song from ten different albums, the user would
spend an inordinate amount of time handling, sorting.
and cueing the ten different hardware units.

SALES AND DISTRIBUTION: Prior to final pur-
chase. hardware units need to be physically transfered
from the manufacturing facility to the wholesale ware-
house to &:he retail warehouse to the retail outlet. re-
sultinginlengthly,lagtir.nebetwecntnusiccreationand
music marketing. as well as incurring unnessary and
ineflicient transfer and handling cods. Additionally.
toolingcostsreqnired l'orproductionofthehard-
ware units and the material cost ofthe hardware units
theanselvcsfurtherdrivrsupthecoaofmusic tothe
end user.

QUALITY: Until the recast invention of Digital
AudioMusic,asusedonCompactDiscs.distortionfree
transferfromthehardwareunitstothestercosystern
wasv'n'tuallyimposfl»le.Dig'talAudioMusicisaimply
music converted into a very basic computer language
knownasbinary.Aseriesofcormnandsknownaszeros
or on: encode the music for future playback. Use of-
laserretirievalofthebinarycommandsreuultsindistoro
tionfreetransferofthemusicfromthccotnpactdiscto
thetstereo systern. Quality Digital Audio Music is de-
fincdasthebinarystructureoftheDigitalAudioMusic.
Conventional analog tape recording of Digital Audio
Music is not to be considered quality inasmuch as the
binary’ ‘structure itself is not recorded. While Digital
Audiolvlrisiconcompactdiscsisateclmological break-
through in audio quality, the method by which the
music is distributed. stored. manipulated. re-
trieved, played and protected from copyright infringe-
ments remainsas inelficient 5 with records and tapes.
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2
OOPYRIGHT PROTECTION: Since the invention

of tape recording devices. strict control and enforce
ment of copyright laws have proved diflicult and im-
possible with home recorders. Additionally. the recent
invention of Digital Audio Tape Recorders now jeopar-
dizes the electronic copyright protection of quality
Digital Audio Music on Compact Discs or Digital
Audio Tapes. lfmnsic exists on hardwareunits, it can
be copied.

Accordingly. it is an objective of this invention is to
provide a new and improved methodology/system to
electrvonimlly sell and distribute Digital Audio Music.

Afurtherobjectiveofthisinvattiontoprovideanew
and improved methodology/system to electronically
store and rarieve Digital Audio Music. «

Anotherobjectiveofthfsinventionistoprovidea
new and improved methodology/system to electroni-
cally manipulate. i.e., sort. cue, and select. Digital
Audio Music for playback. ~

Stillanotherobjectiveofthisinventionistooffera
new and improved methodology/system which can
prevent unauthorized electronic copying of quality
Digital Audio Music.

SUMMARY OF THE INVENTION

Briefly. this invention accomplishes the above cited
objectives by providing a new and improved me-
thodology/systern of electronic sales. distribution. stor-
age, manipulation, retrieval. playback, and copyright
protectiooofDigitalAudioMtsic.’l'hehighrpeed
transfer of Digital Audio Music as prescribed by this
invention is stored onto one piece of hardware, a hard
disk. thus the need to unnecessarily handle
records.tapcs,orcornpactdiscsonaregularbasis.Tlris
invention recalls stored music for playback as selec_ted/-
programmed by the user. This invention can easily and
electronicallysortstoredrnusicbasedonmanydifferent
criteria such as. but not limited to. music category,
artist. album, user's favorite songs, etc. An additional
featureofthisinventiouistherandomplaybackof
songs.also%edontheuser'sselection.Forexample.
the user could have this invention randomly play all
ja.usongsstor'edontheuser‘sharddisk,orrandornly
playallsonybyacertainart'st.orrandomlyplayallof
the user’: favorite songs which the user previously elec-
tronically ‘‘tagged” as favorita. Further, bring more
specifiqtheusacandecuouiallyseleuaseriesof
individual songs from differuit albums for sequential
playback.

This invention can be configured to eitha accept
directinputol'DigitalAudioh{usicfromthedigital
outputol'aCompactD'sc,suchtransferwouldbeper-
for-rnedbytheprivatenser.orthisinventionm'nbe
configured to ‘accept Digital Audio Music from a
sourceauthorimedbythecopyrightholdertoselland
distribute the copyrighted materials. thus guaranteeing
the protection of such copyrighted materials. Eitha
method of electronically transfering Digital Audie
Music by mans ofthis invention is intended to comply
withalloopyrightlawsandrestrictionsandanysuch
transfer is subject to the appropriate authorization by
the copyright holder. Inasmuch as Digital Audio Music
is software an this invention electronically transfers and
stora such music. electronic salu and distribution of
the music can take place via telephone lines onto a hard
disk. This new methodology/system of music sales and
distribution will greatly reduce the cost of goods sold


