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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
 BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
  
---------------------------------------------------------------- X  

 
 
 

 

 
In re Milk & Honey Distillery Ltd. 

 
Ex Parte Appeal No. 79283289 

For Mark:  

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

----------------------------------------------------------------  X 
 

MOTION TO SUSPEND APPEAL PENDING  

RESOLUTION OF CIVIL LITIGATION 

 

Pursuant to C.F.R. § 2.117(a) and TBMP § 510.02(a), Applicant Milk & Honey Distillery 

Ltd. (“Applicant”) hereby moves to suspend this ex parte appeal concerning Applicant’s 

Application Ser. No. 79283289 the mark  (the “Subject Mark”) for “Alcoholic 

beverages, namely, distilled spirits, whisky, and whisky-based beverages, none of the 

aforesaid products containing or mixed with energy drinks or formulated caffeinated drinks; 

none of the aforesaid products containing or mixed with energy drinks or formulated 

caffeinated drinks” in International Class 33 pending the resolution of a litigation filed in the 

United States District Court for the Eastern District of Wisconsin (the “Litigation”) by Applicant 

against M&H Spirits, LLC (“Defendant”), seeking: (1) a declaration that Applicant’s marks 
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M&H, M&H WHISKEY DISTILLERY, MILK & HONEY DISTILLERY,  

and (“Applicant’s Marks”) do not infringe and are not likely to be confused with 

Defendant’s marks MILK & HONEY, M&H, M&H Spirits and  

(“Defendant’s Marks”); and (2) cancellation in whole or part of the following United States 

trademark registrations for Defendant’s Marks:  

(a) Reg. No. 5200413 for the word mark MILK & HONEY for “Liquor and 

liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic 

drinks” in International Class 33 (the “413 Registration”); 

(b) Reg. No. 6182398 for the stylized mark for “Liquor and 

liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic 

drinks” in International Class 33 (the “398 Registration”); and 

(c) Reg. No. 5229644 for the word mark M&H for “Liquor and liqueur beverages, 

namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in 

International Class 33 (the “644 Registration”). 

A copy of the Complaint in the Litigation is attached hereto as Exhibit A. 
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Pursuant to 37 C.F.R. § 2.117, “[w]henever it shall come to the attention of the 

Trademark Trial and Appeal Board that a party or parties to a pending case are engaged in a 

civil action . . . which may have a bearing on the case, proceedings before the Board may be 

suspended until termination of the civil action . . . .”  See also TBMP § 510.02(a).  The 

Board routinely grants motions to suspend opposition proceedings pending the outcome of a 

civil action where issues of trademark infringement, unfair competition and cancellation are 

raised because such civil actions may be dispositive of or significantly affect the proceedings 

before the Board. TBMP § 510.02(a).  See also The Other Tel. Co. v. Connecticut Nat’l Tel. 

Co. Inc., 181 U.S.P.Q. 125, 126 (TTAB 1974) (suspending opposition proceeding during 

pendency of district court action where Opposer was seeking to enjoin Applicant from using 

the mark at issue in the opposition proceeding) and cases cited therein. 

The instant ex parte appeal concerns the Examining Attorney’s refusal to register the 

Subject Mark under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported 

likelihood of confusion with Defendant’s 644 Registration.  The Litigation seeks: (1) a 

declaration inter alia that the Subject Mark is not likely to cause confusion with or infringe 

upon the marks that are the subject of Defendant’s 644 Registration; and (2) cancellation in 

part of the same registration.  Thus, the Court’s determination in the Litigation will bear 

upon the issues in the current appeal. 

CONCLUSION 

Based on the foregoing, Applicant respectfully requests the Board suspend this ex 

parte appeal pending final resolution of the Litigation. 
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Dated: New York, New York  Respectfully submitted, 
March 30, 2022   COWAN, LIEBOWITZ & LATMAN, P.C. 

       
By: /Eric J. Shimanoff/    

       Eric J. Shimanoff (ejs@cll.com) 
       Joel Karni Schmidt (jks@cll.com) 
      114 West 47th Street 
      New York, NY 10036-1525 
      (212) 790-9200 
      Attorneys for Applicant 

mailto:ejs@cll.com
mailto:jks@cll.com
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF WISCONSIN 

---------------------------------------------------------------- x 

MILK & HONEY DISTILLERY LTD.,  

Plaintiff, 

-against-

M&H SPIRITS, LLC, 

Defendant. 

Civil Action No. _______________ 

COMPLAINT 

JURY TRIAL DEMANDED 

---------------------------------------------------------------- x 

Plaintiff Milk & Honey Distillery Ltd. (“Plaintiff”), by and through its undersigned 

attorneys, as and for its declaratory judgment Complaint against Defendant M&H Spirits 

(“Defendant”), alleges as follows: 

NATURE OF THE ACTION 

1. Plaintiff brings this action under the Declaratory Judgment Act, 28 U.S.C. §§ 2201

and 2202, and the trademark laws of the United States (Lanham Act of 1946), 15 U.S.C. § 1051 et 

seq., as well as corresponding state law.   

2. Plaintiff seeks a declaration that Plaintiff’s use of its marks M&H, M&H

WHISKEY DISTILLERY and MILK & HONEY DISTILLERY in connection with whiskey and 

gin has not and does not infringe, violate, or impinge upon in any manner Defendant’s claimed 

rights in its marks M&H and MILK & HONEY for cream liqueur.  In light of all marketplace 

conditions, including the vast and obvious dissimilarities between the parties’ respective trade 

dress, as shown below, no reasonable consumer will mistakenly believe that Plaintiff’s spirits 

originate from the same source as or has any affiliation with Defendant’s cream liqueur. 

2:22-cv-397
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Plaintiff’s Whiskey Defendant’s Cream Liqueur 
 

  

                                           

3. Plaintiff also seeks cancellation of Defendant’s registrations for its MILK & 

HONEY marks on the grounds that such marks are merely descriptive of its cream liqueur and 

have not acquired distinctiveness through secondary meaning; and, in the alternative for 

Defendant’s MILK & HONEY marks and in the first instance for Defendant’s M&H mark, 

Plaintiff seeks partial cancellation of Defendant’s registrations on the ground that Plaintiff’s marks 

have only been used for cream liqueur sold in Massachusetts, Wisconsin, and New Hampshire.   

THE PARTIES 

4. Plaintiff is a limited company organized and existing under the laws of Israel with 

an address at 16 Hatchiya Street, Tel Aviv, 6423201, Israel.   

5. Upon information and belief, Defendant is a limited liability company organized 

and existing under the laws of Wisconsin with a principal place of business at 3260 North 53rd 

Case 2:22-cv-00397   Filed 03/30/22   Page 2 of 23   Document 1
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Street, Milwaukee, Wisconsin 53216 and a registered agent c/o Justin Lubin, 1961 West Windsor 

Circle, Glendale, Wisconsin 53209. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction under 28 U.S.C. §§ 2201 and 2202 to declare the rights 

of any party seeking such declaration, under 15 U.S.C. § 1121 and 28 U.S.C. §§ 1331 and 1338 

over Plaintiff’s claims arising under the Lanham Act and under 28 U.S.C. § 1367 over Plaintiff’s 

claims arising under state law. 

7. Venue is proper in this District under 28 U.S.C. § 1391(b). 

FACTUAL ALLEGATIONS 

Plaintiff and its Marks 

8. Plaintiff owns and operates Israel’s first whiskey distillery. 

9. Plaintiff distills in Israel and sells in Israel and other countries, including the United 

States, whisky and gin (“Plaintiff’s Spirits”) under the names and marks M&H, M&H WHISKEY 

DISTILLERY, MILK & HONEY DISTILLERY,  and (“Plaintiff’s 

Marks”). 

10. Plaintiff promotes Plaintiff’s Spirits under Plaintiff’s Marks inter alia via the 

website located at www.mh-distillery.com, including as shown in Exhibit A hereto. 

11. Plaintiff’s Spirits under Plaintiff’s Marks almost always are sold in bottles and/or 

boxes identical or nearly identical to those shown below: 

Case 2:22-cv-00397   Filed 03/30/22   Page 3 of 23   Document 1
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(“Plaintiff’s Trade Dress”). 

12. Plaintiff’s Trade Dress for all of Plaintiff’s Spirits includes: (a) a glass bottle with 

a wide squarish body with high distinctive shoulders; (b) a label that does not cover the entire 

bottle such that a significant portions of the alcohol therein is visible through the glass bottle; and 

(c) the prominent use of a striped bull logo (in black and yellow, grey and yellow or 

grey and black) (the “Striped Bull Logo”).   

13. Plaintiff’s Trade Dress for its Classic, Elements and Apex whiskies also includes: 

(a) the prominent use of the word CLASSIC, APEX or ELEMENTS in all caps with the term 

“single malt whisky” presented in italics thereunder; (b) a bottle that is indented in the shape of a 

large trapezium with the embossed mark “M&H” in a circle right below the neck; (c) a label that 

also is shaped like a trapezium that sits inside the indentation of the bottle and is presented in one 

or more colors (the labels on the Apex whiskies have a split label with the bottom label in a color) 

Case 2:22-cv-00397   Filed 03/30/22   Page 7 of 23   Document 1
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and has multi-lined banner across the top; (d) a bottle that expands slightly to a block at the base; 

(e) often a box for the bottle, which box also prominently displays the Striped Bull Logo and 

contains one or more diagonal banners. 

14. Plaintiff’s Trade Dress for its Young Single Malt (Last One) and Whiskey in Bloom 

whiskies also includes: (a) the Striped Bull Logo in a tear ribbon in the upper left of the label; (b) 

a square label in one or more colors; (c) a label that prominently features multi-colored diagonal 

banners; (d) prominent use of the terms YOUNG SINLGE MALT, WHISKEY IN BLOOM, 

and/or THE LAST ONE; and (e) images of the striped bull on the seal around the bottle neck. 

15. Plaintiff’s Trade Dress for its Levantine Gin also includes: (a) the Striped Bull Logo 

in a tear ribbon in the upper left-hand corner of the label; (b) a square label in one or more colors; 

(c) prominent use of the terms GIN and LEVANTINE; and (e) images of the striped bull on the 

seal around the bottle neck. 

16. Plaintiff’s Spirits under Plaintiff’s Marks typically retail for approximately $50 to 

$150 per 750 ml bottle. 

17. Plaintiff’s Spirits under Plaintiff’s Marks always contain at least 46% alcohol by 

volume. 

18. Plaintiff is the owner of the following U.S. trademark applications: 

(a) App. Serial No. 79283289 for the mark for “Alcoholic 

beverages, namely, distilled spirits, whisky, and whisky-based beverages, 

none of the aforesaid products containing or mixed with energy drinks or 
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formulated caffeinated drinks; none of the aforesaid products containing or 

mixed with energy drinks or formulated caffeinated drinks” in International 

Class 33, filed under Lanham Act Section 66(a), with a filing date of 

December 23, 2019 and a priority date of July 9, 2019 (the “289 

Application”); 

(b) App. Serial No. 79283305 for the word mark M&H WHISKY 

DISTILLERY for “Alcoholic beverages, namely, distilled spirits, whisky, 

and whisky-based beverages” in International Class 33, filed under Lanham 

Act Section 66(a), with a filing date of December 23, 2019 and a priority 

date of July 9, 2019 (the “305 Application”); and 

(c) App. Serial No. 79283267 for the word mark MILK & HONEY 

DISTILLERY for “Alcoholic beverages, namely, distilled spirits, whisky, 

and whisky-based beverages” in International Class 33, filed under Lanham 

Act Section 66(a), with a filing date of December 23, 2019 and a priority 

date of July 9, 2019 (the “267 Application,” and with the 289 Application 

and the 305 Application, “Plaintiff’s Applications”). 

Defendant and its Marks 

19. Upon information and belief, Defendant manufactures and sells cream liqueur 

(“Defendant’s Cream Liqueur”) under the names and marks MILK & HONEY, M&H, M&H 

Spirits and  (“Defendant’s Marks”). 
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20. Upon information and belief, Defendant promotes Defendant’s Cream Liqueur 

under Defendant’s Marks inter alia via the website located at www.realmilkandhoney.com 

(“Defendant’s Website”), including as shown in Exhibit B hereto.   

21. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s 

Marks is sold in liquor stores only in Wisconsin, New Hampshire and Massachusetts. 

22. Upon information and belief, Defendant’s Cream Liqueur is sold only in the bottle 

shown below: 

 

(“Defendant’s Trade Dress”).   

23. Defendant’s Trade Dress contains at least: (a) a bottle in a shape known as a 

“Burgundy” wine bottle with a cylindrical shape with no indentations or embossing, with graceful, 

light sloping shoulders beginning approximately halfway up the bottle, and a prominent neck that 

accounts for approximately 1/3 of the bottle; (b) a label that covers the entire bottle; (c) a label 
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with a background that is nearly all white but changes to black near the beginning of the neck of 

the bottle with a black tear drop shape seeming to fall from the center of the bottle at the neck; (d) 

the mark MILK & HONEY presented in black in a thick all caps font centered on the vertical axis 

of the bottle, with the word MILK above the word HONEY and the & between MILK and HONEY 

with horizontal lines stemming from each side of the & reaching until approximately the ends of 

the word MILK; (e) a large fan-shaped palm frond with dates at the center bottom of the frond, all 

in black and appearing directly above the words MILK & HONEY; (f) the phrase “DIVINE 

ORIGINAL” in black in all caps in a font smaller than that of “MILK & HONEY” but framed on 

the top and bottom by horizontal lines and on the sides by stars or plus symbols; and (g) the term 

“CREAM LIQUEUR” in black plain non-italicized font below the seal. 

24. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s 

Marks typically retails for approximately $25 to $35 per 750 ml bottle. 

25. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s 

Marks typically contains approximately 12.5% alcohol by volume. 

26. Upon information and belief, Defendant is the owner of record of the following 

U.S. trademark registrations: 

(a) Reg. No. 5200413 for the word mark MILK & HONEY for “Liquor and 

liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic 

drinks” in International Class 33, with a registration date of May 9, 2017 

and a claimed date of first use of March 22, 2017 (the “413 Registration”), 

which it has recorded with U.S. Customs & Border Protection (“CBP”) 

under Trademark Customs Recordation No. TMK 17-00817; 
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(b) Reg. No. 6182398 for the stylized mark for “Liquor and 

liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic 

drinks” in International Class 33, with a registration date of October 27, 

2020 and a claimed date of first use of March 22, 2017 (the “398 

Registration”); and 

(c) Reg. No. 5229644 for the word mark M&H for “Liquor and liqueur 

beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” 

in International Class 33, with a registration date of June 20, 2017 and a 

claimed date of first use of March 22, 2017 (the “644 Registration,” and 

with the 413 Registration and the 398 Registration, “Defendant’s 

Registrations”), which it has recorded with CBP under Trademark Customs 

Recordation No. TMK 21-00163.  

The Descriptive Nature of Defendant’s Marks 

27. Upon information and belief, Defendant’s marks MILK & HONEY and 

(“Defendant’s MILK & HONEY Marks”) are merely descriptive and have not 

acquired distinctiveness through secondary meaning. 

28. Upon information and belief, Defendant’s MILK & HONEY Marks describe the 

ingredients, characteristics, quality, function, purpose and/or use of Defendant’s Cream Liqueur. 
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29. Upon information and belief, the ingredients in Defendant’s Cream Liqueur are 

light cream, neutral grain spirits and date honey.  Upon information and belief, cream is a type of 

milk product or a product derived from milk; specifically, cream is the fatty part of non-

homogenized (or raw) milk that floats to the top and is then skimmed and extracted for use.  

Because Defendant’s MILK & HONEY Marks immediately describe two of the three ingredients 

of Defendant’s Cream Liqueur, the marks are merely descriptive.   

30. Upon information and belief, “Milk & Honey” (or “Milk and Honey”) is the name 

of a type of cocktail not unique to any one source that is made with milk and/or cream, spirits and 

a sweetener, such as honey, which are the precise ingredients in Defendant’s Liqueur, further 

showing that Defendant’s MILK & HONEY Marks are merely descriptive.  

31. Upon information and belief, the addition of the large fan-shaped palm frond with 

dates at the center bottom of the frond in Plaintiff’s mark  is a literal representation of 

the dates from which the honey in Defendant’s Cream Liqueur is extracted and thus is descriptive 

itself and does not make the overall mark any less descriptive. 

32. Upon information and belief, Defendant is aware that Defendant’s MILK & 

HONEY Marks are merely descriptive and therefore Defendant itself advertises Defendant’s 

Cream Liqueur as “THE REAL MILK & HONEY” on Defendant’s Website: 
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33. Upon information and belief, Defendant’s MILK & HONEY Marks have not 

acquired distinctiveness through secondary meaning, including because Defendant’s sales, 

advertising, marketing, and promotion of Defendant’s Cream Liqueur under Defendant’s MILK 

& HONEY Marks all have been minimal in scope and time and because Defendant’s MILK & 

HONEY Marks have received very little unsolicited attention in the media. 

Plaintiff’s Pending Applications for Plaintiff’s Marks 

34. As noted above, Plaintiff has filed three trademark applications with the United 

States Patent and Trademark Office (“USPTO”) seeking to register Plaintiff’s Marks.  The USPTO 

has refused to register to all three of Plaintiff’s Applications based on Defendant’s Registrations. 

Specifically, the USPTO has refused to register: 

(a) Plaintiff’s 289 Application for the mark under Lanham Act 

Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of 

confusion with Defendant’s 644 Registration for the mark M&H;  

(b) Plaintiff’s 305 Application for the mark M&H WHISKY DISTILLERY 

under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported 

likelihood of confusion with Defendant’s 644 Registration for the mark 

M&H; and   

(c) Plaintiff’s 267 Application for the mark MILK & HONEY DISTILLERY 

under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported 

likelihood of confusion with Defendant’s 413 Registration for the mark 
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MILK & HONEY and Defendant’s 398 Registration for the mark 

.  

35. Plaintiff has appealed to the Trademark Trial and Appeal Board (“TTAB”) the 

USPTO’s refusals to register all three of Plaintiff’s Applications, which appeals are pending. 

36. Concurrent with filing this Complaint, Plaintiff intends to request the TTAB 

suspend all three appeals pending a final determination of this civil litigation.   

Defendant’s Cease-and-Desist Demands to Plaintiff 

37. Defendant has made demands to Plaintiff, objecting to Plaintiff’s use and 

registration of Plaintiff’s Mark in connection with Plaintiff’s Spirits and threatening to take legal 

action against Plaintiff and Plaintiff’s Marks. 

38. On July 28, 2020, counsel for Defendant sent to Plaintiff a letter, claiming 

Defendant had prior nationwide registered and common law trademark rights in Defendant’s 

Marks, citing two of Defendant’s Registrations, objecting to Plaintiff’s use of Plaintiff’s Mark for 

Plaintiff’s Spirits in the United States, asserting that Plaintiff’s use of Plaintiff’s Marks for 

Plaintiff’s Spirits in the United States was likely to cause consumer confusion with Defendant’s 

Marks, citing the USPTO’s initial rejection of Plaintiff’s Applications in light of Defendant’s 

Registrations, claiming Plaintiff’s use of Plaintiff’s Marks for Plaintiff’s Spirits constituted willful 

trademark infringement in violation of the Lanham Act, demanding that Plaintiff “immediately 

cease and desist all use of” Plaintiff’s marks in connection with Plaintiff’s Spirits, claiming 

Plaintiff was entitled to injunctive relief and damages under the Lanham Act and threatening that 

Plaintiff was “prepared to take any and all available actions at law to enforce its trademark rights 
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in the United States.”  Defendant also copied on the July 28, 2020 demand letter Impex Beverages, 

Inc., an importer of Plaintiff’s Spirits under Plaintiff’s Marks in the United States.  A true and 

correct copy of Defendant’s July 28, 2020 demand letter is attached hereto as Exhibit C. 

39. On September 21, 2020, counsel for Plaintiff sent to Defendant’s counsel a letter in 

response to Defendant’s July 28, 2020 demand letter, disputing and denying Defendant’s claims, 

including of likely confusion, and refusing to comply with Defendant’s demands.  A true and 

correct copy of Plaintiff’s September 21, 2020 letter is attached hereto as Exhibit D. 

40. Defendant also has objected to Plaintiff’s use and registration of Plaintiff’s Marks 

for Plaintiff’s Spirits since the initial July 28, 2020 letter and has pointed to its CBP trademark 

recordations, which could block the importation of Plaintiff’s Spirits into the U.S. 

41. Most recently, on January 6, 2022, Defendant sent an email to Plaintiff, threatening 

that Defendant was prepared to “immediately proceed with enforcing our trademark rights against 

[Plaintiff].” 

42. Defendant’s allegations have created significant uncertainty as to Plaintiff’s ability 

to continue to use and to register Plaintiff’s Marks without objection from Defendant. 

43. Moreover, Defendant’s allegations against Plaintiff have created an actual, 

substantial, immediate, and real controversy between Plaintiff and Defendant concerning 

Plaintiff’s right to continue to use and to register Plaintiff’s Marks and Defendant’s rights in its 

own marks.    

44. A valid and justiciable case or controversy thus has arisen and exists between 

Plaintiff and Defendant within the meaning of 28 U.S.C. § 2201.   
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45. A judicial determination is necessary to determine Defendant’s purported 

trademark rights and the issue of non-infringement, no false designation of origin and no unfair 

competition under federal and/or state law.   

46. A judgment would serve a useful purpose in settling the legal issues, and a judgment 

would resolve the controversy and offer relief from uncertainty. 

The Lack of Likely Confusion between the Parties’ Respective Marks 

47. Upon information and belief, the vast differences between the Plaintiff’s Trade 

Dress and Defendant’s Trade Dress conclusively shows confusion between the parties’ marks and 

goods is not likely.  Such differences include, without limitation and as shown below: the shapes 

of the parties’ respective bottles; the type of labels used on the parties’ respective bottles (full 

covering for Defendant versus partial covering for Defendant); the colors used on the parties’ 

respective labels; the prominent use by Plaintiff of Plaintiff’s Striped Bull Logo; the prominent 

use by Defendant of a large fan-shaped palm frond with dates at the center bottom of the frond; 

the different locations on the parties’ labels in which their respective marks appear; Plaintiff’s use 

of the mark MILK & HONEY prominently on the front center of its label (and Defendant’s lack 

of the use of that mark on the front of its label); Defendant’s use of the mark M&H WHISKEY 

DISTILLERY prominently on its label (and Defendant’s lack of use of that mark or any M&H 

mark on the front of its label); and Plaintiff’s use of diagonal banners on most of its labels. 
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Plaintiff’s Trade Dress 
 

Defendant’s Trade Dress 

 
 

48. Upon information and belief, the differences between the parties’ products, namely, 

cream liqueur, on the one hand, and gin and whiskey, on the other hand, and the vastly different 

alcohol by volume content therein, further shows confusion between the parties’ marks and goods 

is not likely. 

49. Upon information and belief, the significant differences between the retail price of 

the parties’ products further show confusion between the parties’ marks and goods is not likely. 

50. Upon information and belief, the higher price point of the parties’ goods will cause 

consumers to exercise more case in making their purchasing decisions, further showing confusion 

between the parties’ marks and goods is not likely. 

51. Upon information, consumers of the parties’ products tend to be older, wealthier 

and better educated.  Such a high level of sophistication among the consumer base for the parties’ 

products further shows confusion between the parties’ marks and goods is not likely. 

52. Upon information and belief, the parties’ products are not “impulse” items in that 

consumers will take time and care examining the parties’ products and marks before making 
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purchasing decisions, further showing confusion between the parties’ marks and goods is not 

likely. 

53. Plaintiff is unaware of any specific instances of actual confusion between the 

parties, their products or their marks, despite their co-existence in the marketplace, further showing 

confusion between the parties’ marks and goods is not likely.  

54. Upon information and belief, and as set forth above, Defendant’s MILK & HONEY 

Marks are descriptive and thus conceptually weak, further showing confusion between the parties’ 

marks and goods is not likely. 

55. Upon information and belief, several third parties use marks or names containing 

or comprising “Milk & Honey” in connection with alcoholic beverages and related goods and 

services, further weakening the commercial strength of Defendant’s Marks and also showing that 

consumers will exercise care and look to other product attributes and trade dress to distinguish 

from among various goods when making purchasing decisions, further showing confusion between 

the parties’ marks and goods is not likely.   

56. Plaintiff acted in good faith, adopting Plaintiff’s Marks in Israel years before 

Defendant began using or sought to register Defendant’s Marks in connection with Defendant’s 

Cream Liqueur, further showing confusion between the parties’ marks and goods is not likely. 

57. Upon information and belief, Defendant’s Cream Liqueur and Plaintiff’s Spirits are 

and will be sold in different sections of stores that sell alcoholic beverages and such sections 

typically will be labeled by the product type, further showing confusion between the parties’ marks 

and goods is not likely. 

58. Upon information and belief, Defendant’s Marks are commercially weak, including 

because Defendant’s sales, advertising, marketing, and promotion of Defendant’s Cream Liqueur 
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under Defendant’s Marks all have been minimal in scope and time, especially compared to 

competitors, and because Defendant’s Marks have received very little unsolicited attention in the 

media.  The commercial weakness of Defendant’s Marks further shows confusion between the 

parties’ marks and goods is not likely.  

FIRST CLAIM FOR RELIEF 

(DECLARATORY JUDGMENT FOR NON-INFRINGEMENT, NO FALSE 

DESIGNATION OF ORIGIN AND NO UNFAIR COMPETITION) 

59. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-58 above, 

with the same force and effect as if set forth herein. 

60. A valid and justiciable controversy has arisen and exists between Plaintiff and 

Defendant within the meaning of 28 U.S.C. § 2201 concerning Plaintiff’s use and registration of 

Plaintiff’s Marks and the scope and validity of Defendant’s Marks. 

61. Plaintiff’s Marks do not infringe Defendant’s Marks pursuant to Section 32(1) of 

the Lanham Act, 15 U.S.C. § 1114(1) because inter alia and as set forth above, Defendant’s MILK 

& HONEY Marks are merely descriptive and have not acquired distinctiveness through secondary 

meaning and Plaintiff’s Marks for Plaintiff’s Spirits do not cause a likelihood of confusion as to 

source, sponsorship or affiliation with respect to Defendant’s Marks for Defendant’s Cream 

Liqueur. 

62. Plaintiff’s Marks do not constitute false designation of origin pursuant to Section 

43(a) of the Lanham Act, 15 U.S.C. § 1125(a) because inter alia and as set forth above, 

Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctiveness 

through secondary meaning and Plaintiff’s Marks for Plaintiff’s Spirits do not cause a likelihood 
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of confusion as to source, sponsorship, or affiliation with respect to Defendant’s Marks for 

Defendant’s Cream Liqueur. 

63. Plaintiff’s Marks do not constitute unfair competition or trademark infringement 

pursuant to state law because inter alia and as set forth above, Defendant’s MILK & HONEY 

Marks are merely descriptive and have not acquired distinctiveness through secondary meaning 

and Plaintiff’s Marks for Plaintiff’s Spirits do not cause a likelihood of confusion as to source, 

sponsorship, or affiliation with respect to Defendant’s Marks for Defendant’s Cream Liqueur. 

64. Consequently, Plaintiff is entitled to a declaration and judgment that Plaintiff’s 

Marks do not infringe Defendant’s Marks, including those marks that are the subject of 

Defendant’s Registrations, and that Plaintiff has not violated Section 32(1) of the Lanham Act, 15 

U.S.C. § 1114(1), Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a) or any state or common 

trademark infringement or unfair competition law. 

SECOND CLAIM FOR RELIEF 

(CANCELLATION OF DEFENDANT’S MARKS IN WHOLE OR PART) 

65. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-64 above, 

with the same force and effect as if set forth herein. 

66. As set forth above, Defendant’s MILK & HONEY Marks are merely descriptive 

and have not acquired distinctiveness through secondary meaning. 

67. As such, the Court should order the USPTO to cancel Defendant’s 413 Registration 

and Defendant’s 398 Registration for Defendant’s MILK & HONEY Marks pursuant to Sections 

14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e). 

68. Should the Court decide not to cancel Defendant’s 413 Registration and 

Defendant’s 398 Registration for Defendant’s MILK & HONEY Marks pursuant to Sections 14(3) 
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and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e), the Court should order the USPTO to 

partially cancel both registrations by restricting the goods covered by the registrations to “cream 

liqueur sold only in Massachusetts, Wisconsin, and New Hampshire” in International Class 33 

pursuant to Section 18 of the Lanham Act, 15 U.S.C. § 1068.   

69. In any event, pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 

1064, 1052(e), the Court should order the USPTO to partially cancel Defendant’s 644 Registration 

for the mark M&H by restricting the goods covered by the registration to “cream liqueur sold only 

in Massachusetts, Wisconsin, and New Hampshire” in International Class 33 pursuant to Section 

18 of the Lanham Act, 15 U.S.C. § 1068. 

70. The foregoing restrictions would reflect the Defendant’s actual use of Defendant’s 

Marks and the limited scope of Defendant’s rights with respect to the marks.  It would also help 

clarify the significant differences between the parties’ respective goods.  

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully demands: 

(a) A declaration and judgment pursuant to the Declaratory Judgment Act, 28 U.S.C. 

§§ 2201 and 2202, that Plaintiff’s Marks do not infringe Defendant’s Marks, and 

that Plaintiff has not violated Section 32(1) of the Lanham Act, 15 U.S.C. § 

1114(1), Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a) or any trademark 

infringement or unfair competition state law; 

(b) An order directing the USPTO to cancel Defendant’s U.S. Trademark Registrations 

No. 5200413 and No. 6182398 pursuant to Section 14(3) and 2(e) of the Lanham 

Act, 15 U.S.C. §§ 1064(3), 1052(e), or, in the alternative, an order directing the 
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USPTO to partially cancel Defendant’s U.S. Trademark Registrations No. 5200413 

and No. 6182398 pursuant Section 18 of the Lanham Act, 15 U.S.C. § 1068; 

(c) An order directing the USPTO to partially cancel Defendant’s U.S. Trademark 

Registration No.  5229644 pursuant Section 18 of the Lanham Act, 15 U.S.C. § 

1068; 

(d) An order granting Plaintiff its reasonable attorneys’ fees and costs incurred in 

connection with this matter; and 

(e) Such other, further, additional relief as the Court deems equitable and proper. 

JURY TRIAL DEMANDED 

Pursuant to Fed. R. Civ. P. 38(b), Plaintiff demands a jury trial on all issues triable as of 

right by jury in this case. 

 
Dated: New York, New York   Respectfully submitted, 

March 30, 2022   COWAN, LIEBOWITZ & LATMAN, P.C. 
       

By: s/ Eric J. Shimanoff    
       Eric J. Shimanoff (ejs@cll.com) 
       Joel Karni Schmidt (jks@cll.com) (pro hac 

         vice application forthcoming) 
      114 West 47th Street 
      New York, NY 10036-1525 
      (212) 790-9200 
       

Attorneys for Plaintiff Milk & Honey Distillery Ltd. 
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lrczA 

RczBkrAEAsB VWhB hczBkrAEAsB. wc??c,Bi Yd 

A L,Wr? cw rWp& xAEW??A. rcALsBi 

vWEB 8ALf 
pcwwBB AEi YSssBrLpcsp&- PsrcEk 

BArs&WEBLL. AppczhAEWBi Yd 

EcsBL cw crrWL rccs. LhBArzWEs 

AEi wrBL&?d YAfBi LcSr Ahh?B- 

PzA?? (Asp& 

Rl)lTH 
T&WL LzA?? YAsp&. LWEk?B zA?s 
,&WLfd ,AL AkBi WE B7"(cSrYcE jSWpd. ,Ws& prSL&Bi 

pALfL AEi wWEWL&Bi WE wcrsWwWBi hczBkrAEAsB krAWEL. irWBi wWkL 
Lsd?B hczBkrAEAsB ,WEB pALfL 

AEi A YcS5SBs cw LhWpd"LcSr 
wcr A hBrWci cw LW7 zcEs&L- T&B 
SEW5SB hczBkrAEAsB wrSWs &BrYL- 

cwwBrL s&WL ,&WLfd OsL 

B7pBhsWcEA? w?AxcrL- 

!OoOPb 
ocE p&W??Bi wW?sBr- oAsSrA? pc?cr- 

)cEk AEi ird. ,Ws& A &WEs cw 
%@-Q1 A?p2xc? scALsBi cAf. wc??c,Bi Yd 

LcSricSk& hrBsxB?L ,Ws& A LWiB 

cw rBi wrSWsL- 

8ckEAp 

8ALf lrczA 

vArz LhWpBL. pczh?BsB ,Ws& 

PzA?? p?cxBL. s&dzB AEi LsAr"AEWLB. 

Bxc?xWEk WEsc AE B7csWp pczYc cw 

(Asp& pApAc hc,iBr AEi zAEkc 

wc??c,Bi Yd EcsBL cw iArf 

p&cpc?AsB srSww?B AEi LscEB wrSWs- 

T&WL LzA?? YAsp&. 
LWEk?B zA?s ,&WLfd 
rBxBA?L s&B wWEBLs 

Rl)lTH w?AxcrL cw –@@" 
?WsBr. !rBEp& 

VWp& sB7sSrB AEi A ,Arz )WzcSLWE cAf 
pALfL. hrBxWcSL?d zcSs&wBB?. ,Ws& A &WEs cw ESszBk 

SLBi sc zAsSrB LhWpWEBLL- P,BBs wrSWs. ,Ws& A 
LShBrY 8ckEAp- l 

scSp& cw sArs rBi YBrrWBL- 
xAssWEk cw 

pArBwS??d LB?BpsBi. 
B7"(cSrYcE AEi 
PTV pALfL !OoOPb hrBpBiBL A wWEWL& 
WE B7"8ckEAp 

(AfBi Ahh?B hWB. rWp& WE YSssBr 
pALfL- 

AEi BE&AEpBi Yd pApAc AEi 

L,BBs scALsBi YAr?Bd- 

ocE p&W??Bi wW?sBr- 

oAsSrA? pc?cr- 

FJ-–1 A?p2xc? 
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RHlTHg 

PTV 

8lPM 
lrczA PzA?? 
PBA YrBBxB. kBEs?B LA?sWEBLL. 

(Asp& LsrcfB cw xArEWL&. kWEkBrYrBAi 

rWp& WE p?cxBL AEi A??LhWpB. &WEsL 

cw wrBL&?d pSs &Ad- 

T&WL LWEk?B zA?s 
,&WLfd ,AL 
prAwsBi WE B7" 

Rl)lTH rBi ,WEB pALfL 
s&As &AxB YBBE 

!rBEp& xAEW??A prBAz. prSL&Bi P&AxBi. 
TcALsBi AEi ,&WsB hBhhBrpcrEL. L,BBs zWEs. 

VB"p&ArrBi AEi scALsBi ird ?BAxBL- 
wW??Bi ,Ws& cSr 
hBAsBi EB, 
zAfB LhWrWs- T&B 

!OoOPb PTV sBp&EW5SB 
,AL iBxB?chBi 
Yd s&B ?AsB gr- 8WEEAzcE. rcALsBi p&BLsESsL. 
jWz P,AE. ,&c 

YSssBrd hchpcrE- 
,AL cSr 
pcELS?sAEs AEi 
wrWBEi- T&WL 
hrcpBLL 
BEAY?BL s&B 
pALfL sc rB?BALB 
rWp& w?AxcrL AEi 
rBi wrSWs EcsBL- 

ocE p&W??Bi wW?sBr- 

oAsSrA? 

pc?cr-F'-J1 

A?p2xc? 

!yVTO!OHg 

VHg vOoH 
lrczA 

8lPM gArf p&cpc?AsB hBr?WEBL wW??Bi 

,Ws& rALhYBrrd UAz. scYAppc AEi 

BAr? krBd sBA. wrAkrAEs hWEB 

HG8)CPONH CPl EBBi?BL AEi A scSp& cw pAfB 

wrcLsWEk- 

HgOTOyo 

Rl)lTH 
T&WL LWEk?B zA?s 

uAh?B LdrSh. LzcfBi ird p&W??W ,&WLfd &AL YBBE 
zAsSrBi WE wcrsWwWBi hBhhBrL. pAEiWBi p&BrrWBL- 

rBi ,WEB pALfL wrcz 
?cpA? OLrAB?W ,WEBrWBL 
LB?BpsBi wcr s&BWr 

!OoOPb iWLsWEps w?Axcr hrcwW?B- 
Os WL AE B7hrBLLWcE cw 

cSr SEW5SB sBrrcWr RBAsd BArs&WEBLL wc??c,Bi Yd 
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AEi s&B B7pB??BEs wrBL& zWEs. pczwcrsWEk &cs 
pALfL Ws hrciSpBL- 

pApAc- 

ocE p&W??Bi wW?sBr- 

oAsSrA? pc?cr-%@-–1 

A?p2xc? 

lRHG 
lrczA 

gHlg P,BBs ,Ws& !rBEp& xAEW??A AEi 

zcp&A. EcsBL cw pWkAr Yc7 AEi A 

PHl 
rBwrBL&WEk &WEs cw LhBArzWEs. 

h?BALAEs cAfWEBLL WE s&B 

YApfkrcSEi- 

T&WL LWEk?B 

Rl)lTH zA?s WL s&B 
wWrLs BxBr 
,&WLfd AkBi l kBEs?B YBkWEEWEk ,Ws& Y?Apf 
WE s&B ?c,BLs sBA ?BAxBL wc??c,Bi Yd A 
h?ApB cE 

hc,BrwS? ,AxB cw ,Arz LhWpBL BArs&. s&B 
gBAi PBA- LSp& AL pWEEAzcE AEi 

vWs& pcrWAEiBr LBBiL. iArf pcpcA 
sBzhBrAsSrBL 

hc,iBr AEi A hWEp& cw prSL&Bi 
p?WzYWEk AL 
&Wk& AL F@48. ,&WsB hBhhBr- 

s&WL ,&WLfd WL 

AL LsrcEk AEi 
WEsBELB AL 

!OoOPb s&B 
pcEiWsWcEL 
SEiBr ,&Wp& )cEk AEi LAsWLwdWEk ,Ws& 

Ws ,AL pAEiWBi kWEkBr AEi p?cxBL. 
zAsSrBi WE- UcWEBi Yd A YcS5SBs cw scALsBi 

&BrYL AEi pcArLB LBA LA?s- 

ocE p&W??Bi 

wW?sBr- oAsSrA? 

pc?cr- F%-%- 1 

A?p2xc? 

lRHG 
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PbHVV/ 
lrczA 

TcALsBi cAf wc??c,Bi Yd iArf 

p&cpc?AsB icssBi ,Ws& irWBi rBi 

wrSWs. &WEsL cw wrAkrAEs YBrkAzcs- 

T&WL LWEk?B zA?s 
,&WLfd ,AL 
zAsSrBi SEiBr 

Rl)lTH s&B 
uBiWsBrrAEBAE 
LSE WE LB?BpsBi P&crsYrBAi AEi irWBi wrSWs. 

RG AEi y?crcLc prSL&Bi Y?Apf hBhhBrpcrEL AEi 
B7"L&Brrd pALfL- 

AEi wrBL&?d xBLsBi ?BzcE- 
!S??"YciWBi ,Ws& 
AYSEiAEs 
L,BBsEBLL AEi 
hW5SAEs LhWpBL. Ws 

!OoOPb cwwBrL A ,WiB 
rAEkB cw 

)cEk. ird AEi zBAsd ,Ws& EcsBL 
pczh?B7 ArczAL 
AEi WEsrWkSWEk cw pArAzB?WxBi LSkAr. Y?Apf 

w?AxcrL- ?W5ScrWpB AEi A??LhWpB- 

ocE p&W??Bi wW?sBr- 

oAsSrA? pc?cr- 

FQ-%1 A?p2xc? 

lRHG 

RBAsBi lrczA 

!crsWwWBi 
!?WEsd AEi wrAkrAEs ,Ws& hcshcSrrW 

AEi pWkAr Yc7. ,Ws& &WEsL cw 

pArAzB?WxBi LSkAr AEi ,WEB 

Vv 
pB??Ar 

Rl)lTH 

pALfL jSWpd rBi wrSWs ,Ws& A LWiB cw rA, 

pcpcA YBAEL. BArs&d LzcfB AEi 

A scSp& cw LsAr AEWLB 

T&WL SEW5SB LWEk?B 
zA?s ,&WLfd ,AL 

!OoOPb iWLsW??Bi wrcz LShBrY 
hBAsBi YAr?Bd AEi 
wS??d zAsSrBi WE hcrs" (c?i ,Ws& p?cxBL AEi wrBL& cAf. 
Lsd?B OLrAB?W rBi ,WEB 

wc??c,Bi Yd p&cpc?AsB"pcAsBi pALfL. &AEi"LB?BpsBi 
wrcz s&B pB??ArL cw crAEkB hBB? 

LczB cw cSr wAxcrWsB 
?cpA? prAws ,WEBrWBL- 

ocE p&W??Bi wW?sBr- 

oAsSrA? pc?cr- FF-Q1 

A?p2xc? 

R)HlPH gVOoM VHPRyoPO()/ RrWxApd Rc?Wpd 
5 %@@% T&B uW?f m bcEBd iWLsW??Brd- TB? lxWx OLrAB? 
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Dat e Hon ySr RrciSpsL v&c vB lrB ySr gWLsrWYSscrL RrBLL 8cEsAps yvo l RVONlTH 8lPM NWLWscr 8BEsBr OLrAB? P&ch 

ySr nOoP 

uHNloTOoH nOo ylM lnHg nOo 

uHNloTOoH 

nOo 

POonuH mluT nOo lrcbA 
gB?WpAsB EcsBL c7 zSEWhBr YBrrWBLw ?BbcE AEi 

ySr dWE LsArsL s&B LAbB 
crWdAESb L,rWApSbf 

AL cSr LWEd?B bA?s LBrWBL x 

-kk. hSrB bA?sBi YAr?B, 
s&As"L bAL&Bi WEI&cSLB RlulTH AEi iWLsW??Bi WE cSr hcs 
LsW??f T&BE GB Aii A &BAh gB?WpAsB YcsAEWpA? sALsBLw GWs& zSEWhBr AEi ?BbcE 

c7 CSEWhBr AEi YcsAEWpA?Lw YBWEd s&B icbWEAEs EcsBLf 

&AEiILcSrpBi 7rcb TB? 
l!W!/L uB!WEL(, bAr(Bs) 
crWdAESb L,rWApSbw 

jOoOPF ?BbcE hBB?w crAEdBw 
p&AbcbW?Bw !BrYBEAw 
pWEEAbcEw AEi Y?Ap( mBiWSbIYciWBiw A ?Wss?B cW?,f ucEdw ?BbcE, 7WEWL&f 

hBhhBrf 

vB s&BE ?Bs s&B YcsAEWpA?L 
TOR rBLs WE s&B LsW?? 7cr UQ 

&cSrL AEi s&BE iWLsW?? 7cr uB!AEsWEB nWE WL A 7AEsALsWp YALB 7cr A p?ALLWp bArsWEW 

s&B s&Wri sWbB WE cSr 12ku cr n5Tw AEi AE, pcp(sAW? s&As pA??L 7cr A 7?A!cr7S?w 

hcs LsW??w 7cr B%srA &Wd&BrIhrcc7w EcIEcELBELB zSEWhBrIYALBi LhWrWsf 

Lbccs&EBLLf U@. AY!f%@1 
hrcc7f 

x yE?WEB RSrp&ALB 

Case 2:22-cv-00397   Filed 03/30/22   Page 14 of 26   Document 1-1

https://mh-distillery.com/products/gins
https://mh-distillery.com/
https://www.facebook.com/MilkHoneyDistillery/
https://www.instagram.com/milkandhoney_distillery/
https://www.tripadvisor.com/Attraction_Review-g293984-d10513571-Reviews-The_Milk_Honey_Distillery-Tel_Aviv_Tel_Aviv_District.html
https://mh-distillery.com/he/products/gins
https://mh-distillery.com/about
https://mh-distillery.com/distributors
https://mh-distillery.com/press
https://mh-distillery.com/contact
https://private-cask.mh-distillery.com/
https://shop.mh-distillery.com/%d7%a1%d7%99%d7%95%d7%a8%d7%99%d7%9d/
https://shop.mh-distillery.com/
https://mh-distillery.com/products/gins#Levantine
https://mh-distillery.com/products/gins#OAK
https://shop.mh-distillery.com/product/%D7%92%D7%99%D7%9F-%D7%9C%D7%91%D7%A0%D7%98%D7%99%D7%9F/


ylM 

lnHg 

nOo 

POonuH 
lrcbA 
/dBEs?B LpBEs c7 zSEWhBr YBrrWBLw ?BbcE AEi &,LLch 

mluT 
AppcbhAEWBi GWs& iB?WpAsB cA( AEi !AEW??A WE s&B 

YAp(drcSEi/– 

nOo RlulTH 
bBiWSb Yci,w A ?Wss?B cW?,f !Br, LSYs?B cA( 7?A!crw 

!AEW??A AEi pWsrSL pcbYWEBi GWs& LhWpBLw ?BbcE AEi 

vB AdB cSr zSEWhBr 

uB!AEsWEB 
nWE WE rBi 
GWEB PTV 

jOoOPF pAL(L 7cr A 

7BG bcEs&Lf 
T&B cA( 

A ?cEd ?BbcE 7WEWL&w A YWs LhWp,w s&B &BrY 7?A!crL LsA,L 

AdBi nWE 
WE s&B bcSs& 7cr A ?cEd sWbB A?cEd LWiB A dBEs?B cA( 

7?A!cr 

rB!BA?L A 

LSYs?B !AEW??A 
7?A!crw 
pcbYWEBi 
GWs& ?BbcE 
AEi zSEWhBrf 
Jkkb?w U@. 
AY!f 

x yE?WEB 

RSrp&ALB 

RuHlPH gVOoM VHPRyoPO'uU RrW!Ap, Rc?Wp, 
4 1k-@ T&B mW?( 5 FcEB, iWLsW??Br,f TB? l!W! OLrAB? 
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Dat De Hoe nya SrHRRcS Hiep ReoceR erenesLR RecoeR StsLHSL vR 

&tvo tDs 

aBlg WY8 BEABWV ONgBTgO YP Mg?YThum B ?BVb YAugN7 zYhu 8V Yu 

B wY8NugW YP ugA AYNO AdhVbW,TBbhum Ahfd WY8N lgNW YAu VTBEE 

YN P8EE,VhxgO ?BVb- BuO guwYW Bu gk.gNhgu?g Ehbg uY YfdgN" 

eB?d ?BVb AhEE Mg PhEEgO Ahfd Y8N ugA,TBbg V.hNhf BuO TBf8NgO 

PYN B ThuhT8T YP fdNgg WgBN hu fdg dYf ?EhTBfg YP LgE Hlhl" 

SattRe &tvo SHRI 

RLo ek,GY8NMYu 

CC! EhfgNV C// EhfgNV 

( )-jC/ ( )-FC/ 
toUeo stD toUeo stD 

LgEE Tg TYNg LgEE Tg TYNg 

SYufB?f vV QYEEYA vV t8N SBVbV &Y8N .8N?dBVg Yu fdhV Vhfg hV 

Vg?8Ng BuO Ng?YmuhxgO MW fdg 
?NgOhf ?BNO ?YT.BuhgV 

HOONgVV1 
GtvoGts SHRI C// rcLeo 

F2 aBLdhWB Rf" LgE Hlhl,&BPY 

cVNBgE 
RLo SHRI CC! rcL 

idYug1 

/5,25C/)%F 

eTBhE1 

Td@Td,OhVfhEEgNW"?YT 

HMY8f vV SYufB?f vV LgNTV y SYuOhfhYuV iNhlB?W iYEh?W nya UhVfhEEgNW% C/C/ , UglgEY.gO MW @Ic @NY8. 
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Dat e Hon ySr RrciSpsL v&c vB lrB ySr gWLsrWYSscrL RrBLL 8cEsAps yvo l RVONlTH 8lPM NWLWscr 8BEsBr OLrAB? P&ch 

lrp&WuB 

OPVlHmbP 7OVPT POonmH zlmT POonmH zlmT vwOPMd ,og POonmH zlmT vwOPMd 

vwOPMd HgOTOyo 7yfogHVbP HgOTOyo 

OLrAB?bL 

7WrLs 

PWEx?B 

zA?s 

v&WL-k 

H.hBrW"BEsA? 

PBrWBL 

T&B zW?- I wcEBk 
gWLsW??BrkG OLrAB?bL 
CWrLs !&WL-k 
iWLsW??BrkG WL hrcSi 
sc ?ASEp& OLrAB?bL 

lrc"A 7WrLs PWEx?B zA?s 
v&WL-k/ zAiB WE 

OLrAB? Crc" LsArs sc mWx&s "A?sWEBLL !Ws& A xBEs?B 
CWEWL&G s&WL WL s&B 

scSp& cC crAExBG pc"YWEBi !Ws& 
CWrLs rB?BALB cC A 

LWEx?B "A?s LhWrWs EcsBL cC cA-G pWEEA"cE ?B"cE 

s&As !AL "AsSrBi AEi "Ar(WhAE/ 
Ccr ) kBArL AEi 
&BEpB pc"h?WBL 
!Ws& s&B iBCWEWsWcE 

RlmlTH cC !&WL-k WE 

Ppcs?AEi AEi "AEk 
cs&Br hArsL cC s&B mWx&s YciWBiG A &WEs cC pWsrSL AEi 
!cr?i/ T&WL 

crAExB hBB? Cc??c!Bi Yk LcCs 
B.p?SLWuB BiWsWcE cC 

)jF ES"YBrBi EcsBL cC Y?Ap- hBhhBr LhWpWEBLL/ 

Ycss?BL WL rB?BALBi l CWEB YA?AEpB YBs!BBE xBEs?B 
SEiBr s&B zW?- I CrSWsWEBLL AEi LhWpWEBLL/ 
wcEBkbL 
H.hBrW"BEsA? 
PBrWBLG A &ArYWExBr 
cC !cr?iUp?ALL 7OoOPw !&WL-kG Lp&BiS?Bi 
Ccr !cr?iU!WiB mcEx AEi L?Wx&s?k LhWpkG !Ws& 
iWLsrWYSsWcE WE 

,QFj/ OLrAB?bL 7WrLs ?WExBrWEx p&cpc?AsB EcsBL AEi 

PWEx?B zA?s v&WL-k iB?WpAsB "A?sWEBLL/ 
WL A rBCrBL&WEx EcEU 
CW?sBrBi LWEx?B pAL- 
!&WL-kG Ycss?Bi As 

125 AYu/ T&B 
!&WL-k WL "AsSrB 
AEi pc"h?B. Ccr WsL 

kcSEx AxBG s&AE-L 
sc OLrAB?bL &cs 
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p?W"AsB pcEiWsWcEL/ 
OLrAB?bL 7WrLs PWEx?B 
zA?s v&WL-k !AL 
lxBi WE EB! ,,% 
?WsBr l"BrWpAE cA- 
pAL-G AEi ACsBr s!c 
AEi A &A?C kBArL 
LhBEs AiiWsWcEA? @ 

"cEs&L WE B.U 
YcSrYcE YArrB? / 

OLrAB?bL 7WrLs PWEx?B 
zA?s v&WL-k WL s&B 
prBAsWcE cC Tc"Br 
ncrBEG zW?- I 
wcEBkbL wBAi 
gWLsW??BrG AEi s&B 
?AsB gr/ %W" P!AEG 
zW?- I wcEBkbL CWrLs 

"ALsBr iWLsW??Br AEi 
pcELS?sAEsG !&c 
&AL ?cEx YBBE &B?i 
AL s&B !cr?ibL 
?BAiWEx B.hBrs cE 
&cs p?W"AsB !&WL-k 
AEi s&As hALLBi 
A!Ak cE 7BYrSArk 
,QF@/ 

POonmH 

zlmT 

vwOPMd 

,og 

HgOTOyo 

H@RHVOzHoTlm 

PHVOHP 
lrc"A 

nBEs?B "A?sWEEBLL !Ws& A &WEs cC 
T&B zW?- I wcEBk 
gWLsW??BrkbL LBpcEi ?B"cE WE s&B YAp-xrcSEiG ?Wx&s 

BiWsWcE !&WL-k WL cA- AEi pWEEA"cE/ mWx&s hBAs 
s&B EB!BLs L"c-B/ 
AiiWsWcE sc cSr 
B.hBrW"BEsA? 
LBrWBLG s&As "AiB 
&WLscrk !Ws& OLrAB?bL RlmlTH 
CWrLs BuBr LWEx?BU 
"A?s !&WL-k WE %SEB mWx&s YcikG L!BBs "A?sWEEBLLG 
,QF@/ T&WL !&WL-k 

?B"cE AEi crAExB hBB?LG ?Wx&s !AL prACsBi Crc" 
?Wx&s?k hBAsBi "A?sG Y?Ap- hBhhBr LhWpWEBLL AEi hBAs 

"AiB WEU&cSLB AEi L"c-B/ 
"AsSrBi Ccr ), 
"cEs&L WE EB! 
l"BrWpAE cA- 

7OoOPw YArrB?G YBCcrB 
YBWEx srAELCBrrBi 
sc AE B.UYcSrYcE mcExG !Ws& CWEB hBAs s&As sA-BL 
YArrB? Ccr 

cuBr s&B CWEWL&G iB?WpAsB AiiWsWcEA? FF 
"cEs&LG Ycss?Bi As "A?sWEBLL AEi iAr- p&cpc?AsB/ 

A hBrCBps sW"WEx/ 
gWLsW??AsWcE cC s&B 
pAL- !AL pArrWBi 
cSs WE A L"A?? hcs 
LsW?? WE A !ArB&cSLB 
WE s&B P&ArcE 
rBxWcE Yk &BAi 
iWLsW??Br Tc"Br 
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ncrBEG 

Appc"hAEWBi Yk 
s&B ?AsB gr/ %W" 
P!AEG AE 
WEsBrEAsWcEA? 
"ALsBr iWLsW??BrG WE 

&WL rc?B AL A 

pcELS?sAEs sc s&B 
iWLsW??Brk As s&B 
sW"B/ T&WL LBpcEi 
BiWsWcE cC cSr 
B.hBrW"BEsA? 
LBrWBL WL A YA?AEpBi 
AEi pc"h?B. 
!&WL-k s&AE-L sc 

OLrAB?bL &cs p?W"AsB 
pcEiWsWcEL/ cE?k 
),1 Ycss?BL/ 
xcss?Bi As 125 AYu/ 

PWEx?B 

zA?s 

v&WL-k 
lrc"A 

gc"WEAEs L&Brrk EcsBLG VBi 

CrSWsL Cc??c!Bi Yk xBEs?B !ccik 

7cSEiBrbL 
L"B??G pcpcA AEi iAr- 

p&cpc?AsB/ 

HiWsWcE RlmlTH 

zBiWS" YcikG gAr- p&cpc?AsB 

AEi !cci EcsBLG irWBi CrSWsLG 
T&B 7cSEiBrbL HiWsWcE WL uAEW??A L!BBsEBLL AEi ?Wx&s 
A mW"WsBi HiWsWcE cC 

LhWpWEBLL/ LWEx?B "A?s !&WL-k 
rBLBruBi B.p?SLWuB?k Ccr 
cSr YAp-BrL iSrWEx 
zIwbL ,QF) 

7OoOPw prc!iCSEiWEx 
pA"hAWxE/ T&WL LhBpWA? 

mcEx AEi irkG s&B !cci sALsB 7cSEiBrbL HiWsWcE !AL 
"AsSrBi WE B.UYcSrYcE ?WExBrL WE s&B hA?AsB AEi 

I PTV rBi !WEB pAL-L p&AExBL sc iAr- p&cpc?AsB 
AEi CWEWL&Bi WE R@ 

pc"YWEBi !Ws& ?Wx&s?k LhWpk 
-cL&Br L&Brrk YSssLG 
LBALcEBi LhBpWCWpA??k EcsBL/ 

Ccr cSr iWLsW??Brk/ Os !AL 
hBrCBpsBi Yk s&B &cs 
AEi &S"Wi p?W"AsB cC 

uWYrAEs TB? luWu WE sc A 

!B??UYA?AEpBiG L"ccs& 
AEi iB?WpAsB !&WL-k/ 
mW"WsBi HiWsWcE cC yE?k 
FGQQQ Ycss?BL/ xcss?Bi As 

%@5 AYu/ 

RmHlPH gVOoM VHPRyoPOxmd RrWuApk Rc?Wpk 
– ,QF2 T&B zW?- I wcEBk iWLsW??Brk/ TB? luWu OLrAB? 
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Dat e Hon ySr RrciSpsL v&c vB lrB ySr gWLsrWYSscrL RrBLL 8cEsAps yvo l RVONlTH 8lPM NWLWscr 8BEsBr OLrAB? P&ch 

vH lVH vuy 

OPVlHmbP 7OVPT vuOPMz gOPTOmmHVz 

l THmw lNONOlo gOPTOmmHVz 
vBdrB AE SrYAE iWLsW??Br,f mcpAsBi WE cEB cx TB? l-W-dL Sh AEi pckWE. EBW.&Ycr&cciL" IGu WL 

A hArs cx s&B pWs,dL xAYrWp" AkcE. BEsrBhrBEBSrL AEi WEEc-AscrL" kACBrL AEi ArsWLAELf vB 

YSW?s s&B iWLsW??Br, sc YB WE cSr &ckBsc!E" A?cE. !Ws& s&B YBAp&xrcEs" s&B ?W-B?, kArCBsL AEi 

s&B Arp&WsBpsSrBf 

ucs p?WkAsB kAsSrAsWcE 
OLrAB?dL /(( LSEE, iA,L WE AE A-BrA.B ,BAr AEi s&B IBiWsBrrAEBAE p?WkAsB ArB cSr .rBAsBLs 

Ai-AEsA.Bf ucs p?WkAsB kAsSrAsWcE kBAEL s&As cSr !&WLC, A.BL rAhWi?," ,Bs LW.EWxWpAEs?, 

.rApBxS??,f v&WLC, kAiB WE !ArkBr !BAs&Br sACBL cE LhBpWxWp sBrrcWr !&Wp& ,WB?iL SEW)SB 

x?A-crL s&As LckB!&As iWxxBr xrck s&BWr y?iwvcr?i pcSEsBrhArsLf ySr kBs&ciL" sBp&EW)SB 

AEi B)SWhkBEs pArr, cE pBEsSrWBLwc?i CEc!?Bi.B AEi !B CBBh s&B srAiWsWcE cx kWEWkSk 

s&rBB ,BArL cx A.WE.f 

8lPM PHmH8TOyo 
cSr pALCL ArB LB?BpsBi AxsBr A kBsWpS?cSL LprBBEWE. hrcpBLL" !Ws& s&cS.&s AEi h?AEEWE. 

,BArL A&BAif l?cE.LWiB cSr pSrB rAE.B cx Bjw YcSrYcE pALCL" BjwrBi !WEB pALCL AEi PTV 

pALCL" !B pcELsAEs?, LBBC xcr EB! AEi WEsBrBLsWE. pALCL ?WCB hckB.rAEAsB !WEB" CcL&Br 

L&Brr," rSk" Bspf 

oy 8yIRVyIOPH 
7rck s&B YB.WEEWE. !Bd-B YBBE AWkWE. xcr s&B YBLsf vB sBLsBi WE.rBiWBEsL" BjhBrWkBEsBi 

!Ws& s&B rBpWhBL AEi srA-B?Bi s&B !cr?i sc LB?Bps s&B kcLs LSWsAY?B pALCLf vB &WrBi s&B ?AsB 

gr FWk P!AE" cEB cx s&B !cr?idL kcLs Appckh?WL&Bi kALsBr iWLsW??BrL AEi AE BjhBrs WE &cs 

p?WkAsB iWLsW??AsWcE AEi kAsSrAsWcE" AL AE Ai-WLcrf 8ckhrckWLB WL EB-Br AE chsWcEf vB 

hSrLSB hBrxBpsWcE WE B-Br, ALhBps" xrck cSr pSLsckwkAiB srAiWsWcEA? pchhBr hcs LsW??L sc 

)SA?Ws, pcEsrc? s&rcS.&cSs s&B hrcpBLLf 

mBArE IcrB 
vB !B?pckB ,cS sc Yrc!LB s&B !BYLWsB" 

?BArE AYcSs cSr hrciSpsL AEi sALsB s&Bk As cSr hcWEsL cx LA?Bf 

yV UHTTHV zHT" NOPOT QP 

RmHlPH gVOoM VHPRyoPOUmz RrW-Ap, Rc?Wp, 
1 2(5% T&B IW?C G ucEB, iWLsW??Br,f TB? l-W- OLrAB? 
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Dat e Hon ySr RrciSpsL v&c vB lrB ySr gWLsrWYSscrL RrBLL 8cEsAps yvo l RVONlTH 8lPM NWLWscr 8BEsBr OLrAB? P&ch 

ySr gWLsrWYSscrL 

lSLsrA?WA lSLsrWA uB?mWSb 

8AEAiA Rc?AEi 7Pl 

PhAWE T&B oBs&Br?AEiL zrAEpB 

ocrwAd gBEbAr, OLrAB? 

nBrbAEd PcSs& lfrWpA Hl7 

RxHlPH gVOoM VHPRyoPOux- RrWkApd Rc?Wpd 
. "IGC T&B !W?, / (cEBd iWLsW??Brd) TB? lkWk OLrAB? 
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Dat e Hon ySr RrciSpsL v&c vB lrB ySr gWLsrWYSscrL RrBLL 8cEsAps yvo l RVONlTH 8lPM NWLWscr 8BEsBr OLrAB? P&ch 

umb lRH7 8ynol8 8lPM oBz wBArdL TcALs uALsBr c, uA?s TALsBL 

fx-kf-fkfk .yV"P kx-kI-fkfk TbH oHv wyVM TOuHP fk-Gk-fkfk ulPTHV y. ulCT 

yEB c, ,cSr EBz ?W!WsBi BiWsWcE rB?BALBL ,rc! l iWLsW??Br ,rc! TB? l/W/ &AL !AiB A LWE(?B)!A?s Os WL A YW( p&A??BE(B sc YB s&B hWcEBBr c, s&B 

OLrAB?dL ,WrLs z&WLjF iWLsW??BrF jcL&Br z&WLjBFU A(Bi WE L&BrrF pALjL- WEiSLsrF 

VBAi ucrB VBAi ucrB VBAi ucrB 

Cd8&AW! sc s&B irBA!Q T&B OLrAB?dL .WrLs v&WLjF OL bOnb P8yVH Oo vbOPMHw 

umb gWLsW??BrF 8c!WE( sc l!BrWpA lgNy8lTH 

f1-Gk-fkGI v&WLjF uA(A2WEB kx-kx-fkfk wlbyy f5-Gk-fkfk OPVlHCfG8 

T&WL iBiWpAsWcE sc prA,s AEi s&B hSrLSWs c, umb WL hArs c, A EBz (BEBrAsWcE c, iWLsW??BrL Tzc LWE(?B !A?s z&WLjWBL iWLsW??Bi WE TB? l/W/ 

hBr,BpsWcEU L&ArBi zWs& s&B umbdL sBA! LBB!L hrciSpWE( z&WLjF WE iBpWiBi?F &cs p?W!AsBLU z&Wp& rBpBEs?F rBpBW/Bi sch LpcrBL ,rc! v&WLjF li/cpAsBU 

pBrsAWE sc hSs s&BWr z&WLjF AEi umb cE s&B !Ah- prBAsB ,?A/cr hrc,W?BL A?? s&BWr czE- cEB c, s&B ?BAiWE( z&WLjF !A(A2WEBL WE s&B zcr?i- 

VBAi ucrB VBAi ucrB VBAi ucrB 

bcz A z&WLjF rB/c?SsWcE WL OPVlHCdP .OVPT vbOPMwU vOCC Tch ocE)l!BrWpAE v&WLjWBL 
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&AhhBEWE( WE OLrAB? lVVONH Oo luHVO8l y, T&B wBAr 

k5-kI-fkGI OogHRHogHoT kI-kx-fkfk PROVOTHg%OoH f@-Gf-fkGx .yV"HP 

Os WL Ecs %SLs &cz s&B iWLsW??BrF SLBL WsL SESLSA? T&B 8?ALLWp PWE(?B uA?s hrBLBEsL Arc!AL c, (BEs?B T&B ,WrLs OLrAB?W LWE(?B !A?s z&WLjBFU hrciSpBi YF 

(Bc(rAh&F s&As LBsL Ws AhArsU Ws WL s&B FcSs&,S? /AEW??A LzBBsEBLL ,c??czBi YF ?W(&s cAj AEi ,?crA? s&B hBr,Bps?F EA!Bi uW?j m bcEBF WE TB? l/W/U WL A 

B@SYBrAEpB AEi pSrWcLWsF- EcsBL- zWEEBr- 

VBAi ucrB VBAi ucrB VBAi ucrB 

8oo TVlNHCdP GI RCl8HP Ty OPVlHCU TbH Clog y. uOCM log uW?j m bcEBF gWLsW??BrFx l 

NOPOT Oo fkGI byoHw – log vbOPMw sALsB c, TB? l/W/ 

kx-kG-fkGI 8oo TrA/B? 1G-kG-fkfk 8Jo f1-k5-fkGI ulPTHV c, ulCT 

JA,,A WL &c!B sc s&B ,WrLs z&WLjF iWLsW??BrF WE A?? c, umb hSsL B@sBELW/B B,,crs WEsc YArrB? LB?BpsWcEU TB? l/W/dL uW?j m bcEBF gWLsW??BrF WL sAjWE( 

OLrAB?U s&B Ahs?F EA!Bi uW?j m bcEBF- lEi YB,crB SLWE( cE?F srAiWsWcEA? YArrB?L SLBi ,cr YcSrYcEU pcE/BEsWcEA? z&WLjF)!AjWE( AEi sSrEWE( Ws cE WsL 

FcS &A/B sc ALj )) FBLU Ws'L jcL&Br- OLrAB?W zWEBU 8ALj OL?AF AEi PTV pALjL- &BAi WE hSrLSWs c, Yc?i ,?A/cSr AEi A ,cpSL cE 

?cpA?WsF- 

VBAi ucrB VBAi ucrB VBAi ucrB 

OLrAB?dL umb z&WLjBF &WsL s&B oHv COoH y. POonCH ulCT OPVlHCdP .OVPT POonCH ulCT 

UP !ArjBs vbOPMw vbOPMw 

k4-kI-fkfk .yVvlVg GI-kf-fkGI TALsWE(TAY?B k5-k1-fkGI uALsBr y, uA?s 

Pc!Bs&WE(dL YrBzWE( WE LcSs& TB? l/W/- l,sBr FBArL ncEB ArB s&B iAFL z&BE LWE(?B !A?s z&WLjWBL pcS?i vB sA?j B@srB!B p?W!AsB A(BWE(U OLrAB?W sBrrcWr AEi 

c, !AsSrAsWcEU OLrAB?dL ,WrLs z&WLjBF iWLsW??BrF WL cE?F YB LFEcEF!cSL zWs& Ppcs?AEi cr JAhAE JW! PzAEdL WE,?SBEpB cE zcr?i z&WLjF zWs& s&B 

!AjWE( WsL UP pc!!BrpWA? iBYSs- sBA! As uW?j m bcEBF (cr umb sc WsL ,rWBEiL)- 

VBAi ucrB VBAi ucrB VBAi ucrB 

OPVlHCx TbH Clog y. uOCMU TbH CHPPHV Moyvo vbOPMw 
PUoU PHlU Plog log---P8yT8b? 

byoHw log vbOPMw RVygU8Oon 8yUoTVOHP 

kG-kG-fkGI HALFJBs TrA/B?Br Gf-Gf-fkGx P8yT8bvbOPMw G@-kG-fkGI TbH uloUlC 

OLrAB? &AL YBBE qSWBs?F BE(BEBBrWE( A z&WLjF OLrAB?'L YSr(BcEWE( z&WLjF LpBEB hrBLBEsL AE RBr&AhL z&As zW?? &B?h OLrAB? !crB s&AE Lc!B cs&Br 

rB/c?SsWcE c/Br s&B hALs s&rBB FBArL AEi WsdL ,WrLs SEB@h?crBi rBA?! c, ,?A/cSrL zcr?i z&WLjF pcSEsrWBL zW?? YB WsL iFEA!Wp 

LWE(?B !A?sL ArB %SLs pc!WE( c, A(B- (Bc(rAh&F WE s&B L!A?? pcSEsrF- 
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VBAi ucrB VBAi ucrB VBAi ucrB 

uOoO)"yyu y. vbOPMw uOCM log byoHwx oH8TlV .Vyu nVHlT HP8lRHPx JHVUPlCHu m 

gOPTOCCHVOHP Oo OPVlHC bHlNHo THC lNON 

f@-GG-fkGx .crYBL f@-k1-fkGx vW2AriL c, v&WLjF 1k-GG-fkGx "lVVyo'P 

Gk iWLsW??BrWBL z&BrB FcS 8AE YSF lE BEsWrB pALj y, O'/B YBBE sc v&WLjF CW/B OLrAB? szWpBU AEi /WLWsBi l (cci EW(&s LsArsL zWs& A sALsWE( As TB? l/W/dL 

v&WLjF- O ApsSA??F &Ai A p&AEpB sc srF WsL EBz !AjB uW?j m bcEBF %SLs AL Ws zAL LsArsWE( sc hrciSpB LWE(?B !A?s z&WLjF iWLsW??BrF- 

LhWrWsU AEi Ws zAL iB?WpWcSL- LhWrWs- 

VBAi ucrB VBAi ucrB VBAi ucrB 

yUV .lNyVOTH yoH)y.)l)MOog TbH Clog y. uOCM log byoHw umb PHTP OPVlHCO vbOPMw yo 

H7RHVOHoTOlC nO.TP log oyv vbOPMw? TbH ulR 
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WHY 8 LEAVES ON THE PALM? 

The number 7 symbolizes this world, the world of 

sensory experience - the days of the week, the colors 

of the rainbow, the notes of music. The number 8 

symbolizes the "encircling light" of awareness. 

The secret of the 8 is that its the place beyond the 7, 

beyond this world. It is the place of not knowing 

LOVE & BLESSING 

The Roman general Antony gifted date plantations to 

Cleopatra as a sign of his love... This true romantic 

story inspired our drop necklace bottle design! 

Our bottle design also captures the purpose of our 

brand, to show the world that the One Above loves us 

so much, he/she/it gave us Milk & Honey! The drop 

represents divine love coming from above. The palm 

represents divine blessing (people!) rising up from 

below. The union of love and blessing is the delight of 

Milk & Honey. 

Milk & Honey is, truly, love and blessing in a bottle. 

Please, enjoy it with people you love. 

Find M&H Near You 

MA WI NH 

ALL NATURAL CREAM LIQUEUR - 12.5 % ABV - GLUTEN FREE 

info@realmilkandhoney.com 

Case 2:22-cv-00397   Filed 03/30/22   Page 24 of 24   Document 1-2

https://www.realmilkandhoney.com/love-and-blessing
https://www.realmilkandhoney.com/welcome
https://www.realmilkandhoney.com/therealmilkandhoney
https://www.realmilkandhoney.com/the-discovery
https://www.realmilkandhoney.com/recipes
https://www.realmilkandhoney.com/stores
https://www.realmilkandhoney.com/love-and-blessing
https://www.realmilkandhoney.com/welcome
https://www.realmilkandhoney.com/


 

 

 

 

 

 

 

EXHIBIT C 

Case 2:22-cv-00397   Filed 03/30/22   Page 1 of 41   Document 1-3



FRE 408 COMMUNICATION

July 28, 2020

Sent by email to: mh@mh-distillery.com
cc: office@impexbev.com

Sent via USPS to: Milk & Honey Distillery Ltd.
c/o S. Horowitz & Co.
31 Ahad Haam St., 
P.O.B. 2499
6102402 Tel-Aviv
Israel

with a copy to: Impex Beverages, Inc.
360 Swift Ave.
Side B, Ste. 9
South San Francisco, CA 94080

RE: UNAUTHORIZED USE OF M&H AND MILK & HONEY TRADEMARKS

To Whom It May Concern: 

We represent M&H Spirits LLC in its trademark matters. My client owns U.S. Trademark 
Registration No. 5,200,413 for the mark MILK & HONEY in connection with “liquor and liqueur 
beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks”; and U.S. Trademark 
Registration No. 5,229,644 for the mark M&H in connection with the same goods. My client’s 
trademark registrations entitle it to the nationwide exclusive right to use the marks M&H and MILK & 
HONEY in connection with distilled spirits in the United States.

It has recently come to our attention that you are currently causing the importing and sale of 
distilled spirits products bearing the marks M&H and MILK AND HONEY in the United States. Impex 
Beverages, Inc., has obtained at least seven Certificates of Label Approval (“COLAs”) from the Alcohol 
and Tobacco Tax and Trade Bureau (TTB) for labels that prominently bear the marks M&H and MILK 
AND HONEY. See Exhibit A. Additionally, you advertise on your website that your products are 
available in the United States and provide a link to Impex Beverages’ webpage for your products. See 
Exhibit B. Finally, a July 10, 2020, article from Whiskey Advocate indicates that your products are 
available in “more than a dozen states.” See Exhibit C.
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We understand that you operate a distillery and sell distilled spirits under the marks M&H and 
MILK AND HONEY in Israel. Whatever rights you may have to these marks in Israel do not, however, 
entitle you to use these marks in connection with distilled spirits in the United States. 

There is no issue here as to whether your use of M&H and MILK AND HONEY in connection 
with distilled spirits in the United States is likely to cause confusion with my client’s marks. The marks 
and goods in connection with which you use them are identical to the marks and goods in my client’s 
federal trademark registrations. Your products travel in the same channels of commerce and are sold to 
the same class of purchasers as my client’s products. Additionally, my client has been made aware of 
several instances of actual confusion, where consumers and industry members have mistakenly believed 
that your products originate with my client. 

There also appears to be no issue here regarding my client’s priority rights to use the marks 
M&H and MILK & HONEY in the United States. My client’s nationwide exclusive rights to these 
marks began on the filing date of my client’s federal trademark applications: February 11, 2015, for 
MILK & HONEY; and September 19, 2016, for M&H. The earliest COLA we can find for your 
products was issued on September 19, 2019 – three years after my client’s priority filing date for M&H, 
and more than four years after my client’s priority filing date for MILK & HONEY. An approved 
COLA is required before lawfully importing distilled spirits into the United States. Accordingly, we 
suspect that the earliest date you could claim lawful use of the marks M&H and/or MILK AND 
HONEY in the United States is September 19, 2019. If you believe that you can substantiate a date of 
first use that predates my client’s priority date, please provide evidence showing the same. 

Otherwise, given my client’s priority rights to the marks M&H and MILK & HONEY, and given 
that your use of M&H and MILK AND HONEY is likely to cause confusion with our marks, we 
consider your use of these marks to constitute trademark infringement under 15 U.S.C. 1125, and 
demand that you immediately cease and desist all use of the marks M&H and MILK AND HONEY and 
any confusingly similar marks in connection with distilled spirits and other alcoholic beverages in the 
United States. 

It appears that you are already aware of my client’s registered trademarks and that your use of 
the same marks is likely to cause confusion. Specifically, the USPTO has refused your applications for 
MILK & HONEY DISTILLERY (Serial No. 79283267); M&H WHISKY DISTILLERY (Serial No. 
79283305); and a stylized design incorporating the literal element M&H WHISKEY DISTILLERY 
(Serial No. 79283289) based on a likelihood of confusion with my client’s registered trademarks.
Notwithstanding these refusals, you continue to cause your products bearing these marks to be imported 
into and sold in the United States, as well as continue to advertise and market your products to United 
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States consumers. Your continued export, sale, and advertising of your infringing products in the United 
States, with the knowledge of my client’s federally registered trademarks and notice that they cause a 
likelihood of confusion, may constitute willful infringement of my client’s registered trademarks. 

My client is prepared to take any and all available actions at law to enforce its trademark rights
in the United States. Under U.S. Trademark Law, a trademark owner is entitled to enjoin an infringer 
from continuing to infringe the trademark owner’s rights. 15 U.S.C. § 1116. A trademark owner is also 
entitled to recover from an infringer the infringer’s profits, the trademark owner’s sustained damages, 
and the costs of the civil action. 15 U.S.C. § 1117. Alternatively, a trademark owner may elect to 
recover statutory damages, which can amount to up to $2,000,000 per mark in the case of willful 
infringement. 

That said, my client would prefer to avoid litigation, and believes that we can settle this matter 
amicably. If you agree to immediately cease and desist your infringing activity, my client is willing to 
discuss terms under which you may phase out your unauthorized use of my client’s marks.
Alternatively, my client would be willing to discuss licensing its marks to you, in exchange for payment 
and an ongoing royalty, and in accordance with the terms and conditions of a valid licensing agreement,
so that you may continue selling your products bearing my client’s marks in the United States.  

Please respond no later than August 10, 2020, with confirmation that you have complied with 
our demands in this letter. Please send confirmation to me via email at frank.knizner@bevlaw.com. If
you have any questions regarding this letter, I can be reached by email at the above address. We look 
forward to your timely response. 

Sincerely,

Frank Knizner
Attorney for M&H Spirits LLC

Case 2:22-cv-00397   Filed 03/30/22   Page 4 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 5 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 6 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 7 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 8 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 9 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 10 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 11 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 12 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 13 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 14 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 15 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 16 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 17 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 18 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 19 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 20 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 21 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 22 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 23 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 24 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 25 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 26 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 27 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 28 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 29 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 30 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 31 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 32 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 33 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 34 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 35 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 36 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 37 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 38 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 39 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 40 of 41   Document 1-3



Case 2:22-cv-00397   Filed 03/30/22   Page 41 of 41   Document 1-3



 

 

 

 

 

 

 

EXHIBIT D 

Case 2:22-cv-00397   Filed 03/30/22   Page 1 of 6   Document 1-4



 
 

 
 

  Murtha Cullina LLP 

  265 Church Street 

  New Haven, CT 06510 

  T 203.772.7700 

  F 203.772.7723 

 
 

11003467v1 

ANDY I. COREA 
203.772.7739 DIRECT TELEPHONE 
ACOREA@MURTHALAW.COM 

September 21, 2020 

 
VIA EMAIL 
FRANK.KNIZNER@BEVLAW.COM  
VIA FIRST-CLASS MAIL 

Frank Knizner 
Lehrman Beverage Law 
2911 Hunter Mill Road 
Oakton, VA 22124 

Re: Milk and Honey Distillery 

Dear Mr. Knizner:  

We write in response to your July 28, 2020 to Milk & Honey Distillery Ltd 
(“MHD”). Our client respects intellectual property rights, but it does not believe that 
confusion as to the source of goods is likely in this case. 

To evaluate the likelihood of consumer confusion, courts apply various version of 
the multi-factor test set forth in Polaroid Corp. v. Polarad Elecs. Corp., 287 F.2d 492, 
495 (2d Cir. 1961). This test requires analysis of several non-exclusive factors, 
including: (1) the strength of the mark, (2) the degree of similarity between the two 
marks, (3) the competitive proximity of the products, (4) actual confusion, (5) the 
likelihood the plaintiff will bridge the gap, (6) the defendant’s good faith in adopting its 
mark, (7) the quality of the defendant’s products, and (8) the sophistication of the 
purchasers. See Mobil Oil Corp. v. Pegasus Petroleum Corp., 818 F.2d 254, 256 [2 
USPQ2d 1677] (2d Cir. 1987) (citing Polaroid, 287 F.2d at 495); Gruner, 991 F.2d at 
1077. No single factor is dispositive, nor is a court limited to consideration of only these 
factors. Polaroid, 287 F.2d at 495. Further, “each factor must be evaluated in the 
context of how it bears on the ultimate question of likelihood of confusion as to the 
source of the product.” Lois Sportswear, U.S.A., Inc. v. Levi Strauss & Co., 799 F.2d 
867, 872 [230 USPQ 831] (2d Cir. 1986). 

The evaluation of confusion is not taken in a vacuum but accounts for the nature 
of the affected consumers and their purchasing decisions. The Second Circuit has ruled 
that purchasers of alcoholic beverages are sophisticated consumers who understand 
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and are not likely to be confused concerning the source of alcoholic beverages they 
purchase because of the use of similar marks. See generally Star Indus., Inc. v. Bacardi 
& Co., 412 F.3d 373, 390 (2d Cir. 2005); Banfi Products Corp. v. Kendall-Jackson 
Winery, Ltd., 74 F. Supp. 2d 188, 199 (E.D.N.Y. 1999) (determining purchasers of wine 
are sophisticated). 

This view is supported by considerable evidence that consumers of alcoholic 
beverages are a sophisticated demographic with a high disposable income, education 
level, and life position that enables them to discriminate and distinguish between two 
similarly branded alcoholic beverages. See Douglas W. Murray & Martin A. O’Neill, 
Craft Beer: Penetrating A Niche Market, 114 British Food J. 899, 903 (2012) (“What is 
striking is the overall profile of the respondent sample: approximately 72 percent . . . 
earned a Bachelor’s or higher graduate degree; [and] 63 percent (approximate) enjoy 
household annual incomes over $75,000 . . . .”); Banfi, 74 F.Supp.2d at 195 (surveys of 
wine consumers reflect that they “tend to be older, wealthier, and better educated than 
the average population” and that a typical wine consumer earns at least $60,000 in 
income). Liquor store are organized by alcohol type, and purchases are typically made 
with a high level of scrutiny and care, so confusion is even less likely. See Star 
Industries, Inc., v. Bacardi & Company Limited, Bacardi U.S.A., and Anheuser-Busch, 
Inc., 412 F.3d 373, 390 (2d Cir. 2005). Sophisticated purchasers of alcohol are 
therefore less likely to confuse a brand for MHD’s distilled spirits, on the one hand, and 
your client’s cream liqueur, on the other hand. 

In addition to the sophistication factor, other Polaroid factors also weigh heavily 
against a finding of a likelihood of confusion. For example, the labels for the products in 
question are quite distinct. Consumers encountering these labels on cream liqueur and, 
for example, whiskey, are unlikely to assume a common point of origin. 
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The strength of the mark factor is particularly significant in this case. There are 
several other alcohol brands that use Milk & Honey on their labels, including: 

• Herman Story Milk & Honey Wine – (this appears to predate your client’s 
trademark application) https://shopbanquet.com/brix26/products/herman-story-
milk-and-honey-tempranillo-blend-
2018/5e82571c70908d421e2edc58?ref=gp&gclid=EAIaIQobChMIupbCy_HF6wI
VCY6zCh2YMwWAEAQYAyABEgK6avD_BwE  

• Milk & Honey Hard Cider - https://dolcevitawine.net/milk-honey-heirloom-4-pack-
4-pack-101300.html  
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• Milk & Honey Stout Beer - https://drizly.com/beer/ale/stout/903-brewers-land-of-
milk-and-honey/p60498  

• Green Point Beer & Ale Co Milk & Honey Blond 
https://www.brewerydb.com/beer/EOmUTv  

Clearly, your client has been aware of other uses of Milk & Honey with respect to 
alcoholic beverages. It is not without reason that your client URL is 
www.therealmilkandhoney.com and that the headline of the homepage of your client’s 
website clearly state: "The Real Milk and Honey".  

Evidence of widespread third-party use of marks containing a certain shared term 
is competent to suggest that purchasers have been conditioned to look to the other 
elements of the marks as a means of distinguishing the source of goods or services in 
the field.  In re Broadway Chicken, 38 USPQ2d 1559, 1555-56 (TTAB 1996). The use of 
Milk & Honey on multiple alcohol labels is evidence that the mark does not signify a 
single source or origin of the products that use the term. Moreover, your client having 
tolerated the use of the term Milk & Honey on these products has further weakened its 
claim. 

Further, because your client’s product is domestic and MHD’s spirits are 
produced at distillery in Israel, consumers are unlikely to believe that MHDs’ distilled 
spirits are produced or associated with your client. The geographic origin of products is 
an important factor in the selection of alcoholic beverages. See T.R.I.P.S. Agreement § 
23. 

Our review of your client’s labeling and other marketing materials shows a limited 
product line – one that does not support all the goods identified in the asserted 
registrations. Those registrations may be vulnerable to partial or complete cancellation 
for non-use and/or fraud. 

In addition, as you are certainly aware, Milk & Honey is particularly evocative of 
Israel. Exodus 3:8 (“a land flowing with milk and honey”). Thus, even if we assume that 
your client’s product has real connection to Israel and therefore is not misleading, it 
cannot prevent other genuine use of this term with respect to products which completely 
originate from Israel. 

Moreover, MHD has been acting in a complete good faith. It has been using "Milk 
& Honey" (and the abbreviation M&H) since its incorporation back in 2013. It has 
published its activity worldwide, including the USA. For example. During 2013 MHD 
lunched an "Indiegogo" campaign (see: https://www.indiegogo.com/projects/the-milk-
honey-distillery#/) in the framework of which about 150 "backers" originated from the 
US. MHD has been in direct contact with those "backers", as well as with other entities 
from the USA and its unique products have been delivered and marketed to the USA for 
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a long time. MHD has never encountered any confusion in the market, including with 
respect to your client's liqueur and has never received any complaints in this regard.   
Trademark rights can accrue without actual sales in cases such as this where the owner 
adopts and uses the mark in a way sufficiently public to identify or distinguish the 
marked goods in an appropriate segment of the public mind" as those of the owner. 
Telegram Messenger Inc. v. Lantah, 782 Fed. Appx. 528 (9th Cir. 2019). 

For these reasons (and others), purchasers of MHD’s distilled spirits are not 
likely to mistakenly believe that they originate your client. MHD   therefore, rejects your 
client's arguments and demands. MHD will defend its use by all available means, 
including challenges to your client’s rights. Nevertheless, MHD is willing to consider a 
reasonable business resolution and to discuss same directly with MHD’s principals.  If 
your client agrees we can provide a contact. 

This letter is written without prejudice to any of the rights, claims, remedies and 
defenses of Milk & Honey Distillery, all of which are expressly reserved.   

 

Very truly yours, 
 

 
 
Andy I. Corea 
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	(a) Reg. No. 5200413 for the word mark MILK & HONEY for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33 (the “413 Registration”);
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	March 30, 2022   COWAN, LIEBOWITZ & LATMAN, P.C.
	By: /Eric J. Shimanoff/
	Eric J. Shimanoff (ejs@cll.com)
	Joel Karni Schmidt (jks@cll.com)
	114 West 47th Street
	New York, NY 10036-1525
	(212) 790-9200
	Attorneys for Applicant
	EXHIBIT A.pdf
	1. Plaintiff brings this action under the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, and the trademark laws of the United States (Lanham Act of 1946), 15 U.S.C. § 1051 et seq., as well as corresponding state law.
	2. Plaintiff seeks a declaration that Plaintiff’s use of its marks M&H, M&H WHISKEY DISTILLERY and MILK & HONEY DISTILLERY in connection with whiskey and gin has not and does not infringe, violate, or impinge upon in any manner Defendant’s claimed rig...
	3. Plaintiff also seeks cancellation of Defendant’s registrations for its MILK & HONEY marks on the grounds that such marks are merely descriptive of its cream liqueur and have not acquired distinctiveness through secondary meaning; and, in the altern...
	THE PARTIES
	4. Plaintiff is a limited company organized and existing under the laws of Israel with an address at 16 Hatchiya Street, Tel Aviv, 6423201, Israel.
	5. Upon information and belief, Defendant is a limited liability company organized and existing under the laws of Wisconsin with a principal place of business at 3260 North 53rd Street, Milwaukee, Wisconsin 53216 and a registered agent c/o Justin Lubi...
	JURISDICTION AND VENUE
	6. This Court has jurisdiction under 28 U.S.C. §§ 2201 and 2202 to declare the rights of any party seeking such declaration, under 15 U.S.C. § 1121 and 28 U.S.C. §§ 1331 and 1338 over Plaintiff’s claims arising under the Lanham Act and under 28 U.S.C....
	7. Venue is proper in this District under 28 U.S.C. § 1391(b).
	FACTUAL ALLEGATIONS
	Plaintiff and its Marks
	8. Plaintiff owns and operates Israel’s first whiskey distillery.
	9. Plaintiff distills in Israel and sells in Israel and other countries, including the United States, whisky and gin (“Plaintiff’s Spirits”) under the names and marks M&H, M&H WHISKEY DISTILLERY, MILK & HONEY DISTILLERY,  and (“Plaintiff’s Marks”).
	10. Plaintiff promotes Plaintiff’s Spirits under Plaintiff’s Marks inter alia via the website located at www.mh-distillery.com, including as shown in Exhibit A hereto.
	11. Plaintiff’s Spirits under Plaintiff’s Marks almost always are sold in bottles and/or boxes identical or nearly identical to those shown below:
	(“Plaintiff’s Trade Dress”).
	12. Plaintiff’s Trade Dress for all of Plaintiff’s Spirits includes: (a) a glass bottle with a wide squarish body with high distinctive shoulders; (b) a label that does not cover the entire bottle such that a significant portions of the alcohol therei...
	13. Plaintiff’s Trade Dress for its Classic, Elements and Apex whiskies also includes: (a) the prominent use of the word CLASSIC, APEX or ELEMENTS in all caps with the term “single malt whisky” presented in italics thereunder; (b) a bottle that is ind...
	14. Plaintiff’s Trade Dress for its Young Single Malt (Last One) and Whiskey in Bloom whiskies also includes: (a) the Striped Bull Logo in a tear ribbon in the upper left of the label; (b) a square label in one or more colors; (c) a label that promine...
	15. Plaintiff’s Trade Dress for its Levantine Gin also includes: (a) the Striped Bull Logo in a tear ribbon in the upper left-hand corner of the label; (b) a square label in one or more colors; (c) prominent use of the terms GIN and LEVANTINE; and (e)...
	16. Plaintiff’s Spirits under Plaintiff’s Marks typically retail for approximately $50 to $150 per 750 ml bottle.
	17. Plaintiff’s Spirits under Plaintiff’s Marks always contain at least 46% alcohol by volume.
	18. Plaintiff is the owner of the following U.S. trademark applications:
	(a) App. Serial No. 79283289 for the mark for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages, none of the aforesaid products containing or mixed with energy drinks or formulated caffeinated drinks; none of the afor...
	(b) App. Serial No. 79283305 for the word mark M&H WHISKY DISTILLERY for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages” in International Class 33, filed under Lanham Act Section 66(a), with a filing date of Decemb...
	(c) App. Serial No. 79283267 for the word mark MILK & HONEY DISTILLERY for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages” in International Class 33, filed under Lanham Act Section 66(a), with a filing date of Dece...

	Defendant and its Marks
	19. Upon information and belief, Defendant manufactures and sells cream liqueur (“Defendant’s Cream Liqueur”) under the names and marks MILK & HONEY, M&H, M&H Spirits and  (“Defendant’s Marks”).
	20. Upon information and belief, Defendant promotes Defendant’s Cream Liqueur under Defendant’s Marks inter alia via the website located at www.realmilkandhoney.com (“Defendant’s Website”), including as shown in Exhibit B hereto.
	21. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks is sold in liquor stores only in Wisconsin, New Hampshire and Massachusetts.
	22. Upon information and belief, Defendant’s Cream Liqueur is sold only in the bottle shown below:
	(“Defendant’s Trade Dress”).
	23. Defendant’s Trade Dress contains at least: (a) a bottle in a shape known as a “Burgundy” wine bottle with a cylindrical shape with no indentations or embossing, with graceful, light sloping shoulders beginning approximately halfway up the bottle, ...
	24. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks typically retails for approximately $25 to $35 per 750 ml bottle.
	25. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks typically contains approximately 12.5% alcohol by volume.
	26. Upon information and belief, Defendant is the owner of record of the following U.S. trademark registrations:
	(a) Reg. No. 5200413 for the word mark MILK & HONEY for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of May 9, 2017 and a claimed date of first u...
	(b) Reg. No. 6182398 for the stylized mark for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of October 27, 2020 and a claimed date of first use o...
	(c) Reg. No. 5229644 for the word mark M&H for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of June 20, 2017 and a claimed date of first use of M...

	The Descriptive Nature of Defendant’s Marks
	27. Upon information and belief, Defendant’s marks MILK & HONEY and (“Defendant’s MILK & HONEY Marks”) are merely descriptive and have not acquired distinctiveness through secondary meaning.
	28. Upon information and belief, Defendant’s MILK & HONEY Marks describe the ingredients, characteristics, quality, function, purpose and/or use of Defendant’s Cream Liqueur.
	29. Upon information and belief, the ingredients in Defendant’s Cream Liqueur are light cream, neutral grain spirits and date honey.  Upon information and belief, cream is a type of milk product or a product derived from milk; specifically, cream is t...
	30. Upon information and belief, “Milk & Honey” (or “Milk and Honey”) is the name of a type of cocktail not unique to any one source that is made with milk and/or cream, spirits and a sweetener, such as honey, which are the precise ingredients in Defe...
	31. Upon information and belief, the addition of the large fan-shaped palm frond with dates at the center bottom of the frond in Plaintiff’s mark  is a literal representation of the dates from which the honey in Defendant’s Cream Liqueur is extracted ...
	32. Upon information and belief, Defendant is aware that Defendant’s MILK & HONEY Marks are merely descriptive and therefore Defendant itself advertises Defendant’s Cream Liqueur as “THE REAL MILK & HONEY” on Defendant’s Website:
	33. Upon information and belief, Defendant’s MILK & HONEY Marks have not acquired distinctiveness through secondary meaning, including because Defendant’s sales, advertising, marketing, and promotion of Defendant’s Cream Liqueur under Defendant’s MILK...
	Plaintiff’s Pending Applications for Plaintiff’s Marks

	34. As noted above, Plaintiff has filed three trademark applications with the United States Patent and Trademark Office (“USPTO”) seeking to register Plaintiff’s Marks.  The USPTO has refused to register to all three of Plaintiff’s Applications based ...
	(a) Plaintiff’s 289 Application for the mark under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 644 Registration for the mark M&H;
	(b) Plaintiff’s 305 Application for the mark M&H WHISKY DISTILLERY under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 644 Registration for the mark M&H; and
	(c) Plaintiff’s 267 Application for the mark MILK & HONEY DISTILLERY under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 413 Registration for the mark MILK & HONEY and Defendant’s 398 Regis...

	35. Plaintiff has appealed to the Trademark Trial and Appeal Board (“TTAB”) the USPTO’s refusals to register all three of Plaintiff’s Applications, which appeals are pending.
	36. Concurrent with filing this Complaint, Plaintiff intends to request the TTAB suspend all three appeals pending a final determination of this civil litigation.
	Defendant’s Cease-and-Desist Demands to Plaintiff
	37. Defendant has made demands to Plaintiff, objecting to Plaintiff’s use and registration of Plaintiff’s Mark in connection with Plaintiff’s Spirits and threatening to take legal action against Plaintiff and Plaintiff’s Marks.
	38. On July 28, 2020, counsel for Defendant sent to Plaintiff a letter, claiming Defendant had prior nationwide registered and common law trademark rights in Defendant’s Marks, citing two of Defendant’s Registrations, objecting to Plaintiff’s use of P...
	39. On September 21, 2020, counsel for Plaintiff sent to Defendant’s counsel a letter in response to Defendant’s July 28, 2020 demand letter, disputing and denying Defendant’s claims, including of likely confusion, and refusing to comply with Defendan...
	40. Defendant also has objected to Plaintiff’s use and registration of Plaintiff’s Marks for Plaintiff’s Spirits since the initial July 28, 2020 letter and has pointed to its CBP trademark recordations, which could block the importation of Plaintiff’s...
	41. Most recently, on January 6, 2022, Defendant sent an email to Plaintiff, threatening that Defendant was prepared to “immediately proceed with enforcing our trademark rights against [Plaintiff].”
	42. Defendant’s allegations have created significant uncertainty as to Plaintiff’s ability to continue to use and to register Plaintiff’s Marks without objection from Defendant.
	43. Moreover, Defendant’s allegations against Plaintiff have created an actual, substantial, immediate, and real controversy between Plaintiff and Defendant concerning Plaintiff’s right to continue to use and to register Plaintiff’s Marks and Defendan...
	44. A valid and justiciable case or controversy thus has arisen and exists between Plaintiff and Defendant within the meaning of 28 U.S.C. § 2201.
	45. A judicial determination is necessary to determine Defendant’s purported trademark rights and the issue of non-infringement, no false designation of origin and no unfair competition under federal and/or state law.
	46. A judgment would serve a useful purpose in settling the legal issues, and a judgment would resolve the controversy and offer relief from uncertainty.
	The Lack of Likely Confusion between the Parties’ Respective Marks
	47. Upon information and belief, the vast differences between the Plaintiff’s Trade Dress and Defendant’s Trade Dress conclusively shows confusion between the parties’ marks and goods is not likely.  Such differences include, without limitation and as...
	48. Upon information and belief, the differences between the parties’ products, namely, cream liqueur, on the one hand, and gin and whiskey, on the other hand, and the vastly different alcohol by volume content therein, further shows confusion between...
	49. Upon information and belief, the significant differences between the retail price of the parties’ products further show confusion between the parties’ marks and goods is not likely.
	50. Upon information and belief, the higher price point of the parties’ goods will cause consumers to exercise more case in making their purchasing decisions, further showing confusion between the parties’ marks and goods is not likely.
	51. Upon information, consumers of the parties’ products tend to be older, wealthier and better educated.  Such a high level of sophistication among the consumer base for the parties’ products further shows confusion between the parties’ marks and goo...
	52. Upon information and belief, the parties’ products are not “impulse” items in that consumers will take time and care examining the parties’ products and marks before making purchasing decisions, further showing confusion between the parties’ marks...
	53. Plaintiff is unaware of any specific instances of actual confusion between the parties, their products or their marks, despite their co-existence in the marketplace, further showing confusion between the parties’ marks and goods is not likely.
	54. Upon information and belief, and as set forth above, Defendant’s MILK & HONEY Marks are descriptive and thus conceptually weak, further showing confusion between the parties’ marks and goods is not likely.
	55. Upon information and belief, several third parties use marks or names containing or comprising “Milk & Honey” in connection with alcoholic beverages and related goods and services, further weakening the commercial strength of Defendant’s Marks and...
	56. Plaintiff acted in good faith, adopting Plaintiff’s Marks in Israel years before Defendant began using or sought to register Defendant’s Marks in connection with Defendant’s Cream Liqueur, further showing confusion between the parties’ marks and g...
	57. Upon information and belief, Defendant’s Cream Liqueur and Plaintiff’s Spirits are and will be sold in different sections of stores that sell alcoholic beverages and such sections typically will be labeled by the product type, further showing conf...
	58. Upon information and belief, Defendant’s Marks are commercially weak, including because Defendant’s sales, advertising, marketing, and promotion of Defendant’s Cream Liqueur under Defendant’s Marks all have been minimal in scope and time, especial...
	FIRST CLAIM FOR RELIEF
	(DECLARATORY JUDGMENT FOR NON-INFRINGEMENT, NO FALSE DESIGNATION OF ORIGIN AND NO UNFAIR COMPETITION)
	59. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-58 above, with the same force and effect as if set forth herein.
	60. A valid and justiciable controversy has arisen and exists between Plaintiff and Defendant within the meaning of 28 U.S.C. § 2201 concerning Plaintiff’s use and registration of Plaintiff’s Marks and the scope and validity of Defendant’s Marks.
	61. Plaintiff’s Marks do not infringe Defendant’s Marks pursuant to Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1) because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctive...
	62. Plaintiff’s Marks do not constitute false designation of origin pursuant to Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a) because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired...
	63. Plaintiff’s Marks do not constitute unfair competition or trademark infringement pursuant to state law because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctiveness through s...
	64. Consequently, Plaintiff is entitled to a declaration and judgment that Plaintiff’s Marks do not infringe Defendant’s Marks, including those marks that are the subject of Defendant’s Registrations, and that Plaintiff has not violated Section 32(1) ...
	SECOND CLAIM FOR RELIEF
	(CANCELLATION OF DEFENDANT’S MARKS IN WHOLE OR PART)
	65. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-64 above, with the same force and effect as if set forth herein.
	66. As set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctiveness through secondary meaning.
	67. As such, the Court should order the USPTO to cancel Defendant’s 413 Registration and Defendant’s 398 Registration for Defendant’s MILK & HONEY Marks pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e).
	68. Should the Court decide not to cancel Defendant’s 413 Registration and Defendant’s 398 Registration for Defendant’s MILK & HONEY Marks pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e), the Court should order the US...
	69. In any event, pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e), the Court should order the USPTO to partially cancel Defendant’s 644 Registration for the mark M&H by restricting the goods covered by the registratio...
	70. The foregoing restrictions would reflect the Defendant’s actual use of Defendant’s Marks and the limited scope of Defendant’s rights with respect to the marks.  It would also help clarify the significant differences between the parties’ respective...
	PRAYER FOR RELIEF
	WHEREFORE, Plaintiff respectfully demands:
	(a) A declaration and judgment pursuant to the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, that Plaintiff’s Marks do not infringe Defendant’s Marks, and that Plaintiff has not violated Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1), Se...
	(b) An order directing the USPTO to cancel Defendant’s U.S. Trademark Registrations No. 5200413 and No. 6182398 pursuant to Section 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064(3), 1052(e), or, in the alternative, an order directing the USPTO t...
	(c) An order directing the USPTO to partially cancel Defendant’s U.S. Trademark Registration No.  5229644 pursuant Section 18 of the Lanham Act, 15 U.S.C. § 1068;
	(d) An order granting Plaintiff its reasonable attorneys’ fees and costs incurred in connection with this matter; and
	(e) Such other, further, additional relief as the Court deems equitable and proper.
	JURY TRIAL DEMANDED
	Pursuant to Fed. R. Civ. P. 38(b), Plaintiff demands a jury trial on all issues triable as of right by jury in this case.
	Dated: New York, New York   Respectfully submitted,
	March 30, 2022   COWAN, LIEBOWITZ & LATMAN, P.C.
	By: s/ Eric J. Shimanoff
	Eric J. Shimanoff (ejs@cll.com)
	Joel Karni Schmidt (jks@cll.com) (pro hac          vice application forthcoming)
	114 West 47th Street
	New York, NY 10036-1525
	(212) 790-9200
	Attorneys for Plaintiff Milk & Honey Distillery Ltd.
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	1. Plaintiff brings this action under the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, and the trademark laws of the United States (Lanham Act of 1946), 15 U.S.C. § 1051 et seq., as well as corresponding state law.
	2. Plaintiff seeks a declaration that Plaintiff’s use of its marks M&H, M&H WHISKEY DISTILLERY and MILK & HONEY DISTILLERY in connection with whiskey and gin has not and does not infringe, violate, or impinge upon in any manner Defendant’s claimed rig...
	3. Plaintiff also seeks cancellation of Defendant’s registrations for its MILK & HONEY marks on the grounds that such marks are merely descriptive of its cream liqueur and have not acquired distinctiveness through secondary meaning; and, in the altern...
	THE PARTIES
	4. Plaintiff is a limited company organized and existing under the laws of Israel with an address at 16 Hatchiya Street, Tel Aviv, 6423201, Israel.
	5. Upon information and belief, Defendant is a limited liability company organized and existing under the laws of Wisconsin with a principal place of business at 3260 North 53rd Street, Milwaukee, Wisconsin 53216 and a registered agent c/o Justin Lubi...
	JURISDICTION AND VENUE
	6. This Court has jurisdiction under 28 U.S.C. §§ 2201 and 2202 to declare the rights of any party seeking such declaration, under 15 U.S.C. § 1121 and 28 U.S.C. §§ 1331 and 1338 over Plaintiff’s claims arising under the Lanham Act and under 28 U.S.C....
	7. Venue is proper in this District under 28 U.S.C. § 1391(b).
	FACTUAL ALLEGATIONS
	Plaintiff and its Marks
	8. Plaintiff owns and operates Israel’s first whiskey distillery.
	9. Plaintiff distills in Israel and sells in Israel and other countries, including the United States, whisky and gin (“Plaintiff’s Spirits”) under the names and marks M&H, M&H WHISKEY DISTILLERY, MILK & HONEY DISTILLERY,  and (“Plaintiff’s Marks”).
	10. Plaintiff promotes Plaintiff’s Spirits under Plaintiff’s Marks inter alia via the website located at www.mh-distillery.com, including as shown in Exhibit A hereto.
	11. Plaintiff’s Spirits under Plaintiff’s Marks almost always are sold in bottles and/or boxes identical or nearly identical to those shown below:
	(“Plaintiff’s Trade Dress”).
	12. Plaintiff’s Trade Dress for all of Plaintiff’s Spirits includes: (a) a glass bottle with a wide squarish body with high distinctive shoulders; (b) a label that does not cover the entire bottle such that a significant portions of the alcohol therei...
	13. Plaintiff’s Trade Dress for its Classic, Elements and Apex whiskies also includes: (a) the prominent use of the word CLASSIC, APEX or ELEMENTS in all caps with the term “single malt whisky” presented in italics thereunder; (b) a bottle that is ind...
	14. Plaintiff’s Trade Dress for its Young Single Malt (Last One) and Whiskey in Bloom whiskies also includes: (a) the Striped Bull Logo in a tear ribbon in the upper left of the label; (b) a square label in one or more colors; (c) a label that promine...
	15. Plaintiff’s Trade Dress for its Levantine Gin also includes: (a) the Striped Bull Logo in a tear ribbon in the upper left-hand corner of the label; (b) a square label in one or more colors; (c) prominent use of the terms GIN and LEVANTINE; and (e)...
	16. Plaintiff’s Spirits under Plaintiff’s Marks typically retail for approximately $50 to $150 per 750 ml bottle.
	17. Plaintiff’s Spirits under Plaintiff’s Marks always contain at least 46% alcohol by volume.
	18. Plaintiff is the owner of the following U.S. trademark applications:
	(a) App. Serial No. 79283289 for the mark for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages, none of the aforesaid products containing or mixed with energy drinks or formulated caffeinated drinks; none of the afor...
	(b) App. Serial No. 79283305 for the word mark M&H WHISKY DISTILLERY for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages” in International Class 33, filed under Lanham Act Section 66(a), with a filing date of Decemb...
	(c) App. Serial No. 79283267 for the word mark MILK & HONEY DISTILLERY for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages” in International Class 33, filed under Lanham Act Section 66(a), with a filing date of Dece...

	Defendant and its Marks
	19. Upon information and belief, Defendant manufactures and sells cream liqueur (“Defendant’s Cream Liqueur”) under the names and marks MILK & HONEY, M&H, M&H Spirits and  (“Defendant’s Marks”).
	20. Upon information and belief, Defendant promotes Defendant’s Cream Liqueur under Defendant’s Marks inter alia via the website located at www.realmilkandhoney.com (“Defendant’s Website”), including as shown in Exhibit B hereto.
	21. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks is sold in liquor stores only in Wisconsin, New Hampshire and Massachusetts.
	22. Upon information and belief, Defendant’s Cream Liqueur is sold only in the bottle shown below:
	(“Defendant’s Trade Dress”).
	23. Defendant’s Trade Dress contains at least: (a) a bottle in a shape known as a “Burgundy” wine bottle with a cylindrical shape with no indentations or embossing, with graceful, light sloping shoulders beginning approximately halfway up the bottle, ...
	24. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks typically retails for approximately $25 to $35 per 750 ml bottle.
	25. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks typically contains approximately 12.5% alcohol by volume.
	26. Upon information and belief, Defendant is the owner of record of the following U.S. trademark registrations:
	(a) Reg. No. 5200413 for the word mark MILK & HONEY for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of May 9, 2017 and a claimed date of first u...
	(b) Reg. No. 6182398 for the stylized mark for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of October 27, 2020 and a claimed date of first use o...
	(c) Reg. No. 5229644 for the word mark M&H for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of June 20, 2017 and a claimed date of first use of M...

	The Descriptive Nature of Defendant’s Marks
	27. Upon information and belief, Defendant’s marks MILK & HONEY and (“Defendant’s MILK & HONEY Marks”) are merely descriptive and have not acquired distinctiveness through secondary meaning.
	28. Upon information and belief, Defendant’s MILK & HONEY Marks describe the ingredients, characteristics, quality, function, purpose and/or use of Defendant’s Cream Liqueur.
	29. Upon information and belief, the ingredients in Defendant’s Cream Liqueur are light cream, neutral grain spirits and date honey.  Upon information and belief, cream is a type of milk product or a product derived from milk; specifically, cream is t...
	30. Upon information and belief, “Milk & Honey” (or “Milk and Honey”) is the name of a type of cocktail not unique to any one source that is made with milk and/or cream, spirits and a sweetener, such as honey, which are the precise ingredients in Defe...
	31. Upon information and belief, the addition of the large fan-shaped palm frond with dates at the center bottom of the frond in Plaintiff’s mark  is a literal representation of the dates from which the honey in Defendant’s Cream Liqueur is extracted ...
	32. Upon information and belief, Defendant is aware that Defendant’s MILK & HONEY Marks are merely descriptive and therefore Defendant itself advertises Defendant’s Cream Liqueur as “THE REAL MILK & HONEY” on Defendant’s Website:
	33. Upon information and belief, Defendant’s MILK & HONEY Marks have not acquired distinctiveness through secondary meaning, including because Defendant’s sales, advertising, marketing, and promotion of Defendant’s Cream Liqueur under Defendant’s MILK...
	Plaintiff’s Pending Applications for Plaintiff’s Marks

	34. As noted above, Plaintiff has filed three trademark applications with the United States Patent and Trademark Office (“USPTO”) seeking to register Plaintiff’s Marks.  The USPTO has refused to register to all three of Plaintiff’s Applications based ...
	(a) Plaintiff’s 289 Application for the mark under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 644 Registration for the mark M&H;
	(b) Plaintiff’s 305 Application for the mark M&H WHISKY DISTILLERY under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 644 Registration for the mark M&H; and
	(c) Plaintiff’s 267 Application for the mark MILK & HONEY DISTILLERY under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 413 Registration for the mark MILK & HONEY and Defendant’s 398 Regis...

	35. Plaintiff has appealed to the Trademark Trial and Appeal Board (“TTAB”) the USPTO’s refusals to register all three of Plaintiff’s Applications, which appeals are pending.
	36. Concurrent with filing this Complaint, Plaintiff intends to request the TTAB suspend all three appeals pending a final determination of this civil litigation.
	Defendant’s Cease-and-Desist Demands to Plaintiff
	37. Defendant has made demands to Plaintiff, objecting to Plaintiff’s use and registration of Plaintiff’s Mark in connection with Plaintiff’s Spirits and threatening to take legal action against Plaintiff and Plaintiff’s Marks.
	38. On July 28, 2020, counsel for Defendant sent to Plaintiff a letter, claiming Defendant had prior nationwide registered and common law trademark rights in Defendant’s Marks, citing two of Defendant’s Registrations, objecting to Plaintiff’s use of P...
	39. On September 21, 2020, counsel for Plaintiff sent to Defendant’s counsel a letter in response to Defendant’s July 28, 2020 demand letter, disputing and denying Defendant’s claims, including of likely confusion, and refusing to comply with Defendan...
	40. Defendant also has objected to Plaintiff’s use and registration of Plaintiff’s Marks for Plaintiff’s Spirits since the initial July 28, 2020 letter and has pointed to its CBP trademark recordations, which could block the importation of Plaintiff’s...
	41. Most recently, on January 6, 2022, Defendant sent an email to Plaintiff, threatening that Defendant was prepared to “immediately proceed with enforcing our trademark rights against [Plaintiff].”
	42. Defendant’s allegations have created significant uncertainty as to Plaintiff’s ability to continue to use and to register Plaintiff’s Marks without objection from Defendant.
	43. Moreover, Defendant’s allegations against Plaintiff have created an actual, substantial, immediate, and real controversy between Plaintiff and Defendant concerning Plaintiff’s right to continue to use and to register Plaintiff’s Marks and Defendan...
	44. A valid and justiciable case or controversy thus has arisen and exists between Plaintiff and Defendant within the meaning of 28 U.S.C. § 2201.
	45. A judicial determination is necessary to determine Defendant’s purported trademark rights and the issue of non-infringement, no false designation of origin and no unfair competition under federal and/or state law.
	46. A judgment would serve a useful purpose in settling the legal issues, and a judgment would resolve the controversy and offer relief from uncertainty.
	The Lack of Likely Confusion between the Parties’ Respective Marks
	47. Upon information and belief, the vast differences between the Plaintiff’s Trade Dress and Defendant’s Trade Dress conclusively shows confusion between the parties’ marks and goods is not likely.  Such differences include, without limitation and as...
	48. Upon information and belief, the differences between the parties’ products, namely, cream liqueur, on the one hand, and gin and whiskey, on the other hand, and the vastly different alcohol by volume content therein, further shows confusion between...
	49. Upon information and belief, the significant differences between the retail price of the parties’ products further show confusion between the parties’ marks and goods is not likely.
	50. Upon information and belief, the higher price point of the parties’ goods will cause consumers to exercise more case in making their purchasing decisions, further showing confusion between the parties’ marks and goods is not likely.
	51. Upon information, consumers of the parties’ products tend to be older, wealthier and better educated.  Such a high level of sophistication among the consumer base for the parties’ products further shows confusion between the parties’ marks and goo...
	52. Upon information and belief, the parties’ products are not “impulse” items in that consumers will take time and care examining the parties’ products and marks before making purchasing decisions, further showing confusion between the parties’ marks...
	53. Plaintiff is unaware of any specific instances of actual confusion between the parties, their products or their marks, despite their co-existence in the marketplace, further showing confusion between the parties’ marks and goods is not likely.
	54. Upon information and belief, and as set forth above, Defendant’s MILK & HONEY Marks are descriptive and thus conceptually weak, further showing confusion between the parties’ marks and goods is not likely.
	55. Upon information and belief, several third parties use marks or names containing or comprising “Milk & Honey” in connection with alcoholic beverages and related goods and services, further weakening the commercial strength of Defendant’s Marks and...
	56. Plaintiff acted in good faith, adopting Plaintiff’s Marks in Israel years before Defendant began using or sought to register Defendant’s Marks in connection with Defendant’s Cream Liqueur, further showing confusion between the parties’ marks and g...
	57. Upon information and belief, Defendant’s Cream Liqueur and Plaintiff’s Spirits are and will be sold in different sections of stores that sell alcoholic beverages and such sections typically will be labeled by the product type, further showing conf...
	58. Upon information and belief, Defendant’s Marks are commercially weak, including because Defendant’s sales, advertising, marketing, and promotion of Defendant’s Cream Liqueur under Defendant’s Marks all have been minimal in scope and time, especial...
	FIRST CLAIM FOR RELIEF
	(DECLARATORY JUDGMENT FOR NON-INFRINGEMENT, NO FALSE DESIGNATION OF ORIGIN AND NO UNFAIR COMPETITION)
	59. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-58 above, with the same force and effect as if set forth herein.
	60. A valid and justiciable controversy has arisen and exists between Plaintiff and Defendant within the meaning of 28 U.S.C. § 2201 concerning Plaintiff’s use and registration of Plaintiff’s Marks and the scope and validity of Defendant’s Marks.
	61. Plaintiff’s Marks do not infringe Defendant’s Marks pursuant to Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1) because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctive...
	62. Plaintiff’s Marks do not constitute false designation of origin pursuant to Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a) because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired...
	63. Plaintiff’s Marks do not constitute unfair competition or trademark infringement pursuant to state law because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctiveness through s...
	64. Consequently, Plaintiff is entitled to a declaration and judgment that Plaintiff’s Marks do not infringe Defendant’s Marks, including those marks that are the subject of Defendant’s Registrations, and that Plaintiff has not violated Section 32(1) ...
	SECOND CLAIM FOR RELIEF
	(CANCELLATION OF DEFENDANT’S MARKS IN WHOLE OR PART)
	65. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-64 above, with the same force and effect as if set forth herein.
	66. As set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctiveness through secondary meaning.
	67. As such, the Court should order the USPTO to cancel Defendant’s 413 Registration and Defendant’s 398 Registration for Defendant’s MILK & HONEY Marks pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e).
	68. Should the Court decide not to cancel Defendant’s 413 Registration and Defendant’s 398 Registration for Defendant’s MILK & HONEY Marks pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e), the Court should order the US...
	69. In any event, pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e), the Court should order the USPTO to partially cancel Defendant’s 644 Registration for the mark M&H by restricting the goods covered by the registratio...
	70. The foregoing restrictions would reflect the Defendant’s actual use of Defendant’s Marks and the limited scope of Defendant’s rights with respect to the marks.  It would also help clarify the significant differences between the parties’ respective...
	PRAYER FOR RELIEF
	WHEREFORE, Plaintiff respectfully demands:
	(a) A declaration and judgment pursuant to the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, that Plaintiff’s Marks do not infringe Defendant’s Marks, and that Plaintiff has not violated Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1), Se...
	(b) An order directing the USPTO to cancel Defendant’s U.S. Trademark Registrations No. 5200413 and No. 6182398 pursuant to Section 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064(3), 1052(e), or, in the alternative, an order directing the USPTO t...
	(c) An order directing the USPTO to partially cancel Defendant’s U.S. Trademark Registration No.  5229644 pursuant Section 18 of the Lanham Act, 15 U.S.C. § 1068;
	(d) An order granting Plaintiff its reasonable attorneys’ fees and costs incurred in connection with this matter; and
	(e) Such other, further, additional relief as the Court deems equitable and proper.
	JURY TRIAL DEMANDED
	Pursuant to Fed. R. Civ. P. 38(b), Plaintiff demands a jury trial on all issues triable as of right by jury in this case.
	Dated: New York, New York   Respectfully submitted,
	March 30, 2022   COWAN, LIEBOWITZ & LATMAN, P.C.
	By: s/ Eric J. Shimanoff
	Eric J. Shimanoff (ejs@cll.com)
	Joel Karni Schmidt (jks@cll.com) (pro hac          vice application forthcoming)
	114 West 47th Street
	New York, NY 10036-1525
	(212) 790-9200
	Attorneys for Plaintiff Milk & Honey Distillery Ltd.
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	1. Plaintiff brings this action under the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, and the trademark laws of the United States (Lanham Act of 1946), 15 U.S.C. § 1051 et seq., as well as corresponding state law.
	2. Plaintiff seeks a declaration that Plaintiff’s use of its marks M&H, M&H WHISKEY DISTILLERY and MILK & HONEY DISTILLERY in connection with whiskey and gin has not and does not infringe, violate, or impinge upon in any manner Defendant’s claimed rig...
	3. Plaintiff also seeks cancellation of Defendant’s registrations for its MILK & HONEY marks on the grounds that such marks are merely descriptive of its cream liqueur and have not acquired distinctiveness through secondary meaning; and, in the altern...
	THE PARTIES
	4. Plaintiff is a limited company organized and existing under the laws of Israel with an address at 16 Hatchiya Street, Tel Aviv, 6423201, Israel.
	5. Upon information and belief, Defendant is a limited liability company organized and existing under the laws of Wisconsin with a principal place of business at 3260 North 53rd Street, Milwaukee, Wisconsin 53216 and a registered agent c/o Justin Lubi...
	JURISDICTION AND VENUE
	6. This Court has jurisdiction under 28 U.S.C. §§ 2201 and 2202 to declare the rights of any party seeking such declaration, under 15 U.S.C. § 1121 and 28 U.S.C. §§ 1331 and 1338 over Plaintiff’s claims arising under the Lanham Act and under 28 U.S.C....
	7. Venue is proper in this District under 28 U.S.C. § 1391(b).
	FACTUAL ALLEGATIONS
	Plaintiff and its Marks
	8. Plaintiff owns and operates Israel’s first whiskey distillery.
	9. Plaintiff distills in Israel and sells in Israel and other countries, including the United States, whisky and gin (“Plaintiff’s Spirits”) under the names and marks M&H, M&H WHISKEY DISTILLERY, MILK & HONEY DISTILLERY,  and (“Plaintiff’s Marks”).
	10. Plaintiff promotes Plaintiff’s Spirits under Plaintiff’s Marks inter alia via the website located at www.mh-distillery.com, including as shown in Exhibit A hereto.
	11. Plaintiff’s Spirits under Plaintiff’s Marks almost always are sold in bottles and/or boxes identical or nearly identical to those shown below:
	(“Plaintiff’s Trade Dress”).
	12. Plaintiff’s Trade Dress for all of Plaintiff’s Spirits includes: (a) a glass bottle with a wide squarish body with high distinctive shoulders; (b) a label that does not cover the entire bottle such that a significant portions of the alcohol therei...
	13. Plaintiff’s Trade Dress for its Classic, Elements and Apex whiskies also includes: (a) the prominent use of the word CLASSIC, APEX or ELEMENTS in all caps with the term “single malt whisky” presented in italics thereunder; (b) a bottle that is ind...
	14. Plaintiff’s Trade Dress for its Young Single Malt (Last One) and Whiskey in Bloom whiskies also includes: (a) the Striped Bull Logo in a tear ribbon in the upper left of the label; (b) a square label in one or more colors; (c) a label that promine...
	15. Plaintiff’s Trade Dress for its Levantine Gin also includes: (a) the Striped Bull Logo in a tear ribbon in the upper left-hand corner of the label; (b) a square label in one or more colors; (c) prominent use of the terms GIN and LEVANTINE; and (e)...
	16. Plaintiff’s Spirits under Plaintiff’s Marks typically retail for approximately $50 to $150 per 750 ml bottle.
	17. Plaintiff’s Spirits under Plaintiff’s Marks always contain at least 46% alcohol by volume.
	18. Plaintiff is the owner of the following U.S. trademark applications:
	(a) App. Serial No. 79283289 for the mark for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages, none of the aforesaid products containing or mixed with energy drinks or formulated caffeinated drinks; none of the afor...
	(b) App. Serial No. 79283305 for the word mark M&H WHISKY DISTILLERY for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages” in International Class 33, filed under Lanham Act Section 66(a), with a filing date of Decemb...
	(c) App. Serial No. 79283267 for the word mark MILK & HONEY DISTILLERY for “Alcoholic beverages, namely, distilled spirits, whisky, and whisky-based beverages” in International Class 33, filed under Lanham Act Section 66(a), with a filing date of Dece...

	Defendant and its Marks
	19. Upon information and belief, Defendant manufactures and sells cream liqueur (“Defendant’s Cream Liqueur”) under the names and marks MILK & HONEY, M&H, M&H Spirits and  (“Defendant’s Marks”).
	20. Upon information and belief, Defendant promotes Defendant’s Cream Liqueur under Defendant’s Marks inter alia via the website located at www.realmilkandhoney.com (“Defendant’s Website”), including as shown in Exhibit B hereto.
	21. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks is sold in liquor stores only in Wisconsin, New Hampshire and Massachusetts.
	22. Upon information and belief, Defendant’s Cream Liqueur is sold only in the bottle shown below:
	(“Defendant’s Trade Dress”).
	23. Defendant’s Trade Dress contains at least: (a) a bottle in a shape known as a “Burgundy” wine bottle with a cylindrical shape with no indentations or embossing, with graceful, light sloping shoulders beginning approximately halfway up the bottle, ...
	24. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks typically retails for approximately $25 to $35 per 750 ml bottle.
	25. Upon information and belief, Defendant’s Cream Liqueur under Defendant’s Marks typically contains approximately 12.5% alcohol by volume.
	26. Upon information and belief, Defendant is the owner of record of the following U.S. trademark registrations:
	(a) Reg. No. 5200413 for the word mark MILK & HONEY for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of May 9, 2017 and a claimed date of first u...
	(b) Reg. No. 6182398 for the stylized mark for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of October 27, 2020 and a claimed date of first use o...
	(c) Reg. No. 5229644 for the word mark M&H for “Liquor and liqueur beverages, namely, distilled spirits, liqueurs, and prepared alcoholic drinks” in International Class 33, with a registration date of June 20, 2017 and a claimed date of first use of M...

	The Descriptive Nature of Defendant’s Marks
	27. Upon information and belief, Defendant’s marks MILK & HONEY and (“Defendant’s MILK & HONEY Marks”) are merely descriptive and have not acquired distinctiveness through secondary meaning.
	28. Upon information and belief, Defendant’s MILK & HONEY Marks describe the ingredients, characteristics, quality, function, purpose and/or use of Defendant’s Cream Liqueur.
	29. Upon information and belief, the ingredients in Defendant’s Cream Liqueur are light cream, neutral grain spirits and date honey.  Upon information and belief, cream is a type of milk product or a product derived from milk; specifically, cream is t...
	30. Upon information and belief, “Milk & Honey” (or “Milk and Honey”) is the name of a type of cocktail not unique to any one source that is made with milk and/or cream, spirits and a sweetener, such as honey, which are the precise ingredients in Defe...
	31. Upon information and belief, the addition of the large fan-shaped palm frond with dates at the center bottom of the frond in Plaintiff’s mark  is a literal representation of the dates from which the honey in Defendant’s Cream Liqueur is extracted ...
	32. Upon information and belief, Defendant is aware that Defendant’s MILK & HONEY Marks are merely descriptive and therefore Defendant itself advertises Defendant’s Cream Liqueur as “THE REAL MILK & HONEY” on Defendant’s Website:
	33. Upon information and belief, Defendant’s MILK & HONEY Marks have not acquired distinctiveness through secondary meaning, including because Defendant’s sales, advertising, marketing, and promotion of Defendant’s Cream Liqueur under Defendant’s MILK...
	Plaintiff’s Pending Applications for Plaintiff’s Marks

	34. As noted above, Plaintiff has filed three trademark applications with the United States Patent and Trademark Office (“USPTO”) seeking to register Plaintiff’s Marks.  The USPTO has refused to register to all three of Plaintiff’s Applications based ...
	(a) Plaintiff’s 289 Application for the mark under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 644 Registration for the mark M&H;
	(b) Plaintiff’s 305 Application for the mark M&H WHISKY DISTILLERY under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 644 Registration for the mark M&H; and
	(c) Plaintiff’s 267 Application for the mark MILK & HONEY DISTILLERY under Lanham Act Section 2(d), 15 U.S.C. § 1052(d), based on a purported likelihood of confusion with Defendant’s 413 Registration for the mark MILK & HONEY and Defendant’s 398 Regis...

	35. Plaintiff has appealed to the Trademark Trial and Appeal Board (“TTAB”) the USPTO’s refusals to register all three of Plaintiff’s Applications, which appeals are pending.
	36. Concurrent with filing this Complaint, Plaintiff intends to request the TTAB suspend all three appeals pending a final determination of this civil litigation.
	Defendant’s Cease-and-Desist Demands to Plaintiff
	37. Defendant has made demands to Plaintiff, objecting to Plaintiff’s use and registration of Plaintiff’s Mark in connection with Plaintiff’s Spirits and threatening to take legal action against Plaintiff and Plaintiff’s Marks.
	38. On July 28, 2020, counsel for Defendant sent to Plaintiff a letter, claiming Defendant had prior nationwide registered and common law trademark rights in Defendant’s Marks, citing two of Defendant’s Registrations, objecting to Plaintiff’s use of P...
	39. On September 21, 2020, counsel for Plaintiff sent to Defendant’s counsel a letter in response to Defendant’s July 28, 2020 demand letter, disputing and denying Defendant’s claims, including of likely confusion, and refusing to comply with Defendan...
	40. Defendant also has objected to Plaintiff’s use and registration of Plaintiff’s Marks for Plaintiff’s Spirits since the initial July 28, 2020 letter and has pointed to its CBP trademark recordations, which could block the importation of Plaintiff’s...
	41. Most recently, on January 6, 2022, Defendant sent an email to Plaintiff, threatening that Defendant was prepared to “immediately proceed with enforcing our trademark rights against [Plaintiff].”
	42. Defendant’s allegations have created significant uncertainty as to Plaintiff’s ability to continue to use and to register Plaintiff’s Marks without objection from Defendant.
	43. Moreover, Defendant’s allegations against Plaintiff have created an actual, substantial, immediate, and real controversy between Plaintiff and Defendant concerning Plaintiff’s right to continue to use and to register Plaintiff’s Marks and Defendan...
	44. A valid and justiciable case or controversy thus has arisen and exists between Plaintiff and Defendant within the meaning of 28 U.S.C. § 2201.
	45. A judicial determination is necessary to determine Defendant’s purported trademark rights and the issue of non-infringement, no false designation of origin and no unfair competition under federal and/or state law.
	46. A judgment would serve a useful purpose in settling the legal issues, and a judgment would resolve the controversy and offer relief from uncertainty.
	The Lack of Likely Confusion between the Parties’ Respective Marks
	47. Upon information and belief, the vast differences between the Plaintiff’s Trade Dress and Defendant’s Trade Dress conclusively shows confusion between the parties’ marks and goods is not likely.  Such differences include, without limitation and as...
	48. Upon information and belief, the differences between the parties’ products, namely, cream liqueur, on the one hand, and gin and whiskey, on the other hand, and the vastly different alcohol by volume content therein, further shows confusion between...
	49. Upon information and belief, the significant differences between the retail price of the parties’ products further show confusion between the parties’ marks and goods is not likely.
	50. Upon information and belief, the higher price point of the parties’ goods will cause consumers to exercise more case in making their purchasing decisions, further showing confusion between the parties’ marks and goods is not likely.
	51. Upon information, consumers of the parties’ products tend to be older, wealthier and better educated.  Such a high level of sophistication among the consumer base for the parties’ products further shows confusion between the parties’ marks and goo...
	52. Upon information and belief, the parties’ products are not “impulse” items in that consumers will take time and care examining the parties’ products and marks before making purchasing decisions, further showing confusion between the parties’ marks...
	53. Plaintiff is unaware of any specific instances of actual confusion between the parties, their products or their marks, despite their co-existence in the marketplace, further showing confusion between the parties’ marks and goods is not likely.
	54. Upon information and belief, and as set forth above, Defendant’s MILK & HONEY Marks are descriptive and thus conceptually weak, further showing confusion between the parties’ marks and goods is not likely.
	55. Upon information and belief, several third parties use marks or names containing or comprising “Milk & Honey” in connection with alcoholic beverages and related goods and services, further weakening the commercial strength of Defendant’s Marks and...
	56. Plaintiff acted in good faith, adopting Plaintiff’s Marks in Israel years before Defendant began using or sought to register Defendant’s Marks in connection with Defendant’s Cream Liqueur, further showing confusion between the parties’ marks and g...
	57. Upon information and belief, Defendant’s Cream Liqueur and Plaintiff’s Spirits are and will be sold in different sections of stores that sell alcoholic beverages and such sections typically will be labeled by the product type, further showing conf...
	58. Upon information and belief, Defendant’s Marks are commercially weak, including because Defendant’s sales, advertising, marketing, and promotion of Defendant’s Cream Liqueur under Defendant’s Marks all have been minimal in scope and time, especial...
	FIRST CLAIM FOR RELIEF
	(DECLARATORY JUDGMENT FOR NON-INFRINGEMENT, NO FALSE DESIGNATION OF ORIGIN AND NO UNFAIR COMPETITION)
	59. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-58 above, with the same force and effect as if set forth herein.
	60. A valid and justiciable controversy has arisen and exists between Plaintiff and Defendant within the meaning of 28 U.S.C. § 2201 concerning Plaintiff’s use and registration of Plaintiff’s Marks and the scope and validity of Defendant’s Marks.
	61. Plaintiff’s Marks do not infringe Defendant’s Marks pursuant to Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1) because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctive...
	62. Plaintiff’s Marks do not constitute false designation of origin pursuant to Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a) because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired...
	63. Plaintiff’s Marks do not constitute unfair competition or trademark infringement pursuant to state law because inter alia and as set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctiveness through s...
	64. Consequently, Plaintiff is entitled to a declaration and judgment that Plaintiff’s Marks do not infringe Defendant’s Marks, including those marks that are the subject of Defendant’s Registrations, and that Plaintiff has not violated Section 32(1) ...
	SECOND CLAIM FOR RELIEF
	(CANCELLATION OF DEFENDANT’S MARKS IN WHOLE OR PART)
	65. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-64 above, with the same force and effect as if set forth herein.
	66. As set forth above, Defendant’s MILK & HONEY Marks are merely descriptive and have not acquired distinctiveness through secondary meaning.
	67. As such, the Court should order the USPTO to cancel Defendant’s 413 Registration and Defendant’s 398 Registration for Defendant’s MILK & HONEY Marks pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e).
	68. Should the Court decide not to cancel Defendant’s 413 Registration and Defendant’s 398 Registration for Defendant’s MILK & HONEY Marks pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e), the Court should order the US...
	69. In any event, pursuant to Sections 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064, 1052(e), the Court should order the USPTO to partially cancel Defendant’s 644 Registration for the mark M&H by restricting the goods covered by the registratio...
	70. The foregoing restrictions would reflect the Defendant’s actual use of Defendant’s Marks and the limited scope of Defendant’s rights with respect to the marks.  It would also help clarify the significant differences between the parties’ respective...
	PRAYER FOR RELIEF
	WHEREFORE, Plaintiff respectfully demands:
	(a) A declaration and judgment pursuant to the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, that Plaintiff’s Marks do not infringe Defendant’s Marks, and that Plaintiff has not violated Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1), Se...
	(b) An order directing the USPTO to cancel Defendant’s U.S. Trademark Registrations No. 5200413 and No. 6182398 pursuant to Section 14(3) and 2(e) of the Lanham Act, 15 U.S.C. §§ 1064(3), 1052(e), or, in the alternative, an order directing the USPTO t...
	(c) An order directing the USPTO to partially cancel Defendant’s U.S. Trademark Registration No.  5229644 pursuant Section 18 of the Lanham Act, 15 U.S.C. § 1068;
	(d) An order granting Plaintiff its reasonable attorneys’ fees and costs incurred in connection with this matter; and
	(e) Such other, further, additional relief as the Court deems equitable and proper.
	JURY TRIAL DEMANDED
	Pursuant to Fed. R. Civ. P. 38(b), Plaintiff demands a jury trial on all issues triable as of right by jury in this case.
	Dated: New York, New York   Respectfully submitted,
	March 30, 2022   COWAN, LIEBOWITZ & LATMAN, P.C.
	By: s/ Eric J. Shimanoff
	Eric J. Shimanoff (ejs@cll.com)
	Joel Karni Schmidt (jks@cll.com) (pro hac          vice application forthcoming)
	114 West 47th Street
	New York, NY 10036-1525
	(212) 790-9200
	Attorneys for Plaintiff Milk & Honey Distillery Ltd.
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