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ApplicantLUXURIA, s.r.o. (“Applicant”) repectfuly requests suspension of the current
appeal poceedngs relatve to U.S. Trademark Serial No. 79/055,664, and remand of e tsa
the Examining Attorney to consider additional édence, pungant to § 1207.02 of the Tadamark
Trial and Appeal Bard Manual of Procedure. Applicant requests this suspension and remand on
thegrounds that additional evidence has just rélgecome to Applicant’s attention.
Attached asew evidace, not previody submitted, arehe following:
» Marthalrvine’s artide, Is the Middle Finger Losing Its Shock Value?
* Ira P. Robbins’ articldDigitus Impudicus: The Middle Finger and the Law
* Images showig altemative interpréations of thaniddle finger gesture

* The Defameatrticle,Darren Aronofsky’s MiddIi€&inger A ‘Digit Of Interest’ In
FCC’s Golden Globesteceacy Inquest

This evidence is in suppt of Applicant’s appeal from the Final Office Action dateddyl
27, 2009 in which the Trademark&mining Attorney madefinal the refisal to register the
trademark sbwn in U.S. Trademark Serial No./0%5,664 under Section 2(a) of theademark
Act, 15 U.S.C. § 1052(a), on the grounds thaplfsant’'s Mark “consists of or comprises
immoral or scandalouwmatter.” Applicant filed its AppedBrief on November 12, 2010 and the
Examining Attorney filed her Appeal Brief odanuay 13, 2011. Applicant filed a regst to
extend the deadline forling a Repy Brief onJanuay 26, 2011, and this request was
subsequely granted onJanuay 31, 2011. Appktant herein submits additional evidence
supportirg its position hat the Traemark Examining Attorney’s refusal was in error, and should

be reversed.
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ARGUMENT

To be considered “scdalous,” the TrdemarkExamining Attorney mustprove that the
mark is “shockng to thesense of truth, deceyor propriay; disgracefulpffensive;
disreputable; . .giving offense to theeonsciece or moral feeligs; . . . [or] callirg out [for]
condemnation” in theantext of the marketplacas applied t@goodsandbr serviceslescrbed in
the application.In re Mavety Media Group Ltd33 F.3d 1367, 1371, 31 USPQ2d 1923, 1925
(Fed. Cir. 1994jcitation omitted). Scandalous is to be determined frtime ‘standpoint of not
necessaly a majorty, but a substantial composite of theneral public, .. . and in the conig of
contemporegy attitudes” {d., at 1371, 31 USPQ2d at 1925 (citation omitted)), whiledei

“mindful of ever-tanging socialattitudes and sesitivities” Id.

I
THE TRADEMARK EXAMINING FAILED TO CONSIDER
CONTEM PORARY ATTITUDES CONCE RNING THE GESTURE
DEPICTED IN AP PLICANT’'S MARK

The Tralemark Examining Attorney has failed to consider contempigrattitudes
concerning thegesturedepicted in Applicant'Mark, naméy, “giving thefinger,” as well as
alternative possible mamgs for he gesturewhich are influecedby theshift in attitude. Based
on these chages, Applicant submits that the evidence of recoavstthatcontemporay
attitudes concerng “giving the finger” have danged, sich that thegesture — when appeagin
a vacuum, such that it rot directed to a particular individual gmoup — isnot immoral or
scandalous within the meaginf Section 2(a)of the Tralemark Act.

Indeed, there is amplevielence that both the meagiand the publiperception of the

middle finger gesturehas changed in recenyears. As explainedby oneauthor, to one

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




