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UNITED STATESPATENT AND TRADEMARK OFFICE (USPTO)

APPLICATION SERIAL NO. 77486441

AT

CORRESPONDENT ADDRESS:
EUGENIA SHANSEN GENERAL TRADEMARK INFORMATION:
HEMINGWAY & HANSEN LLP http://www.uspto.gov/main/trademarks.htm
1700 PACIFIC AVENUE SUITE 4800
DALLAS, TX 75201 TTAB INFORMATION:
http://www.uspto.gov/web/offices/dcom/ttab/index.html
APPLICANT: Omega Alpha Pharmaceuticals Inc.

CORRESPONDENT’S REFERENCE/DOCKET NO:
OAPH 100 TMU

CORRESPONDENT E-MAIL ADDRESS:
ghansen@hh-iplaw.com

EXAMINING ATTORNEY'S APPEAL BRIEF

. INTRODUCTION

This is an appeal from the Trademark Examining Attorney’s final refusal to register
applicant’s mark, OMEGA ALPHA in Standard Character for "alist of 102 different types
of dietary, nutritional, and herbal supplements,” on the grounds that the applied-for mark
consists of or includes deceptive matter in relation to the identified goods under Trademark Act

§2(a), 15 U.S.C. §1052(a)."

I1.FACTS

1 Applicant has applied for a laundry list of 102 different types of dietary, nutritional, and herbal
supplements, which if listed would amount to 17 pages of the 25 page limitation for appeal briefs. As a
result, it is requested that the Board accept the following statement identifying the types of goods that
applicant is seeking registration as "a list of 102 different types of dietary, nutritional, and herbal
supplements," as being acceptable to describe applicant's goods throughout the appeal brief.
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On May 29, 2008, applicant, Omega Alpha Pharmaceuticals Inc. (hereinafter
"applicant"), filed an application to register the standard character mark Omega Alpha, under
81(a) of the Act, 15 U.S.C. §1051(a), on the Principal Register for “a list of 102 different types
of dietary, nutritional, and herbal supplements.”

On October 15, 2008, examining attorney refused registration of the proposed mark,
OMEGA ALPHA Standard Character, on the grounds of procedural informalities concerning
the identification of goods being unacceptable, the requirement of applicant’s certificate of
foreign registration, applicant clarifying its intent to maintain both the §81(b) and 44(e) filing
basis, and a claim of ownership of aprior registration.

Applicant in its response filed April 15, 2009, amended its identification of goods, and
stated that it would submit a copy of its certificate of foreign registration once it was issued.

On June 4, 2009, examining attorney issued a suspension letter pending receipt of atrue
copy, aphotocopy, a certification, or a certified copy of aforeign registration from applicant's
country of origin. Also, examining attorney maintained and continued the procedural
requirements for an acceptable identification of goods, and a claim of ownership of the prior
registration. Thereafter, on December 9, 2009, examining attorney issued a suspension inquiry
letter inquiring as to the status of the foreign registration of the proposed mark, and notifying
applicant that the procedural informalities were maintained and continued.

On April 8, 2010, applicant submitted atrue copy of aforeign registration from
applicant's country of origin along with an English trandation. Also, applicant amended its
identification of goods.

Next on May 5, 2010, examining attorney accepted applicant’ s amended identification of
goods, and atrue copy of aforeign registration from applicant's country of origin along with its
English trandlation. However, applicant did not respond to the claim of ownership of the prior
registration. Thus, aFinal Refusal for registration was issued requiring applicant to respond to

the claim of ownership of the prior registration.
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On May 7, 2010, applicant filed a Reguest for Reconsideration claiming ownership of
prior registration U.S. Registration No. 3111385.

Upon further consideration of the proposed mark, examining attorney issued an office
action on July 7, 2010, on the grounds that the applied-for mark OMEGA ALPHA Standard
Character consisted of or included deceptive matter in relation to the identified goods under
Trademark Act 82(a), 15 U.S.C. 81052(a). In support of the refusal, examining attorney
provided internet evidence demonstrating that the wording OMEGA in relation to dietary,
nutritional, and/or herbal supplementsis (1) an ingredient that is important to a significant
portion of the relevant consumers purchasing decision, and (2) Omegas such as omega-3,
omega-6, and omega-9 have specific health benefits and efficacy that affects consumers' decision
to purchase the goods listed in the application. Also, the identification of goods was deemed to
still be unacceptable. See evidence attached to Office Action dated 7/10/10.

Applicant responded to the office action on January 6, 2011, arguing against the
substantive refusal. Specifically, aleging that (1) the term Omega is the 24th letter of the Greek
alphabet; (2) consumers would view the proposed mark Omega Alpha as denoting or meaning
“from the end to the beginning” based on the Greek letter meaning; (3) there exists registered
marks encompassing the term OMEGA and ALPHA; and (4) examining attorney had not
provided sufficient evidence to support the 82(a) refusal. Also, applicant amended the
identification of goods.

The herein application was reassigned to this examining attorney, who on May 22, 2011,
issued a Final Refusal under Trademark Act §2(a), 15 U.S.C. 81052(a). Examining attorney
acknowledged (1) that the term OM EGA isthelast or 24th letter of the Greek al phabet, and
ALPHA isthe 1st |etter of the Greek alphabet; and (2) the term OM EGA is defined as “End,”
and the term AL PHA isdefined as “Beginning.” Also, examining attorney accepted applicant’s
amended identification of goods. However, examining attorney maintained that the refusal was

appropriate because the term OMEGA in applicant’s mark would be viewed by the relevant
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purchasing consumer as denoting OMEGA in relation to fatty acids (3, 6, and/or 9) which
provides health benefitsin relation to dietary, nutritional, and/or herbal supplements. See
evidence attached to Final Refusal dated 5/22/11. Also, examining attorney stated for the record
that applicant did not present evidence demonstrating that the consumers would perceive the
meaning of the proposed mark, Omega Alpha, as meaning “from the end to the beginning.”

On November 18, 2011, applicant filed a Notice of Appeal of the examiner's final refusal
to the Trademark Trial and Appeal Board (hereinafter the “Board”). Thereafter, on January 18,
2012, the brief was forwarded to the examining attorney in accordance with Trademark Rule
2.142(b).

For the reasons to follow, the examining attorney requests that the Board AFFIRM the

refusal under §82(a) of the Trademark Act.

[11.1SSUE ON APPEAL

Whether the proposed mark, OMEGA ALPHA, in particular theterm OMEGA,
as used in connection with dietary, nutritional, and/or herbal supplements, is
deceptive under Trademark Act §82(a), 15 U.S.C. §1052(a), when the
supplements do not encompass omega fatty acids, and as such should be refused
registration.

IV.ARGUMENT

THE PROPOSED MARK OMEGA ALPHA, IN PARTICULAR THE TERM OMEGA,
SHOULD BE REFUSED REGISTRATION BECAUSE (1) THE GOODS DO NOT
CONTAIN OMEGA FATTY ACIDS, WHICH ARE KNOWN TO HAVE SPECIFIC
HEALTH BENEFITS, (2) PURCHASERS ARE LIKELY TO BELIEVE THAT THE
MISDESCRIPTION ACTUALLY DESCRIBES THE GOODS, AND (3) THE
MISDESCRIPTION ISLIKELY TO AFFECT A SIGNIFICANT PORTION OF THE
RELEVANT CONSUMERS' DECISION TO PURCHASE THE GOODS BASED ON
THE HEALTH BENEFITS.
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