
 

Nos. 19-1434, -1452, and -1458 
    

IN THE 
Supreme Court of the United States 

_________ 
 

UNITED STATES OF AMERICA, Petitioner, 
v. 

ARTHREX, INC., ET AL. 
_________ 

 

SMITH & NEPHEW, INC., ET AL., Petitioners, 
v. 

ARTHREX, INC., ET AL. 
_________ 

 

ARTHREX, INC., Petitioner, 
V. 

SMITH & NEPHEW, INC., ET AL. 
_________ 

 

ON WRITS OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE FEDERAL CIRCUIT 

_________ 
 

BRIEF OF 39 AGGRIEVED INVENTORS AS 
AMICI CURIAE IN SUPPORT OF ARTHREX 

_________ 
 

Bridget A. Smith 
Kenneth J. Weatherwax 
     Counsel of Record 
Lowenstein & Weatherwax LLP 
1880 Century Park East, Suite 815 
Los Angeles, California 90067 
(310) 307-4500 
weatherwax@lowensteinweatherwax.com 
Counsel for Amici Curiae 

     

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


i 

TABLE OF CONTENTS 
 

INTEREST OF AMICI CURIAE ................................ 1 

SUMMARY OF ARGUMENT .................................... 1 

ARGUMENT ............................................................... 4 

I. The property rights embodied in patents 
are vital to small businesses, 
independent inventors, and the startup 
economy poised to compete with the 
large corporations currently dominating 
the AIA trial process. ....................................... 4 

II. Small innovators like amici curiae, who 
disclosed their innovations to the public 
in return for the promise of patent 
protections, have seen that promise 
broken in IPR decisions rendered by 
decisionmakers insulated from 
accountability. ................................................ 14 

A. Jodi Schwendimann ............................ 14 

B. Patrick Buckley ................................... 17 

C. Tom Pierson ......................................... 19 

D. Gene Luoma ......................................... 20 

E. Glenn Sanders ..................................... 22 

  

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 

 

III. For AIA trials to be an extra-judicial 
mechanism of revoking patent property 
rights, the Appointments Clause 
requires that the agency decisionmakers 
rendering the final decisions be 
constitutionally appointed. ............................ 24 

IV. The remedy for the decisionmakers’ 
improper appointment must eliminate 
final cancellation of patent rights by non-
Senate confirmed officers, which the 
Federal Circuit’s remedy failed to 
ensure. ............................................................ 30 

CONCLUSION .......................................................... 35 

  

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iii 

 

TABLE OF AUTHORITIES 

Cases 

Aqua Prods., Inc. v. Matal,  
872 F.3d 1290 (Fed. Cir. 2017) (en banc) ...... 34 

Arthrex, Inc. v. Smith & Nephew, Inc.,  
941 F.3d 1320 (Fed. Cir. 2019) ...................... 34 

Arthrex, Inc. v. Smith & Nephew, Inc.,  
953 F.3d 760 (Fed. Cir. 2020) ........................ 32 

Fregeau v. Mossinghoff,  
776 F.2d 1034 (Fed. Cir. 1985) ...................... 34 

Impax Labs. Inc. v. Lannett Holdings Inc.,  
893 F.3d 1372 (Fed. Cir. 2018) ...................... 26 

In re Gartside,  
203 F.3d 1305 (Fed. Cir. 2000) ...................... 33 

In re Morsa,  
713 F.3d 104 (Fed. Cir. 2013) ........................ 26 

Lucia v. SEC,  
138 S. Ct. 2044 (2018) .................................... 31 

Microsoft Corp. v. i4i L.P.,  
564 U.S. 91 (2011) ............................................ 8 

Novartis AG v. Noven Pharm. Inc.,  
853 F.3d 1289 (Fed. Cir. 2017) ...................... 25 

Novartis Pharm. Corp. v. Watson Labs., Inc., 
611 Fed. Appx. 988 (Fed. Cir. 2015) 
(unpublished) ................................................. 25 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iv 

 

Randall Mfg. v. Rea,  
733 F.3d 1355 (Fed. Cir. 2013) ...................... 26 

St. Regis Mohawk Tribe v. Mylan Pharms., 
Inc., 896 F.3d 1322 (Fed. Cir. 2019), 
cert. denied, 139 S. Ct. 1547 (2019) ............... 24 

Thryv, Inc. v. Click-to-Call Techs., LP,  
140 S. Ct. 1367 (2020) .................................... 26 

Statutes 

5 U.S.C. § 554 ............................................................ 34 

          — § 554(a)(1) ............................................. 33, 34 

          — § 554(b) ....................................................... 34 

          — § 556 ............................................................ 34 

35 U.S.C. § 3 .............................................................. 30 

            — § 3(a)(1) ..................................................... 24 

            — § 6(a) ......................................................... 27 

            — § 271(a)........................................................ 6 

            — § 281 ............................................................ 6 

            — § 282 ............................................................ 8 

            — § 283 ............................................................ 6 

            — § 284 ............................................................ 6 

            — § 285 ............................................................ 6 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


