
 
 

No. 19-1434, 19-1452, & 19-1458 
IN THE 

Supreme Court of the United States  
 

UNITED STATES OF AMERICA, 
 

    PETITIONER, 
v. 
 

ARTHREX, INC., ET AL., 
 

    RESPONDENTS. 
 

On Writ of Certiorari to the United States 
Court of Appeals for the Federal Circuit 

 
BRIEF OF AMICUS CURIAE 

ADMINISTRATIVE, CONSTITUTIONAL,  
AND INTELLECTUAL PROPERTY  

LAW PROFESSORS 
URGING REVERSAL AND 

SUPPORTING PETITIONERS 
In 19-1434 & 19-1452 

 

 
 
 
 
 
 
 
 

December 2, 2020 

ALAN B. MORRISON 
COUNSEL OF RECORD 

GEORGE WASHINGTON 
UNIVERSITY LAW SCHOOL 

2000 H STREET NW 
Washington, DC 20052 

(202) 994-7120 
abmorrison@law.gwu.edu 

 

 
Additional Captions Listed on Inside Cover 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
 
 
 
 

 

    SMITH & NEPHEW, INC., ET AL.,  

PETITIONERS, 
v.  

ARTHREX, INC., ET AL.,  

  
 RESPONDENTS. 

 

____________ 

ARTHREX, INC.,  

PETITIONER, 
v.  

SMITH & NEPHEW, INC., ET AL.,  

  
 
 RESPONDENTS. 

 

  

SMITH & NEPHEW, INC., ET AL.,

PETITIONERS,
V .

ARTHREX, INC., ET AL.,

RESPONDENTS.

ARTHREX, INC.,

PETITIONER,
V .

SMITH & NEPHEW, INC., ET AL.,

RESPONDENTS.

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
 

TABLE OF CONTENTS 

 

TABLE OF AUTHORITIES .................................. ii 

INTEREST OF THE AMICI CURIAE .................. 1 

INTRODUCTION AND SUMMARY  
       OF ARGUMENT   ……………………….....      1 
 
ARGUMENT ........................................................ 10 

APJs ARE INFERIOR OFFICERS UNDER    
THE APPOINTMENTS CLAUSE ....................... 10 

   The Rationale for  Deference To Congress ....... 12 

  The Test Used by the Federal Circuit Is Unclear  
and Unworkable ................................................... 23 

THE REMEDY IMPOSED BY THE FEDERAL 
CIRCUIT IS NOT AUTHORIZED BY LAW ....... 28 

CONCLUSION ..................................................... 33 

APPENDIX (List of Amici Curiae) ...................... 35 

 

  

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
 
 
 
 

ii 
 

 
TABLE OF AUTHORITIES 

Cases 

Barr v. American Ass’n of Political Consultants, 
Inc., 140 S. Ct. 2335 (2020) .............................. 31 

Burnham v. Superior Court of California,  
     495 U.S. 604 (1990) ......................................... 24 
Crowell v. Benson, 285 U.S. 22 (1932) ...………   20 
Cuozzo Speed Techs., LLC v. Lee,  
    136 S. Ct. 2131 (2016) ........................................ 4 
Edmond v. United States, 520 U.S. 651  
 (1997) ………………………………………11,19, 21 
Ex Parte Siebold, 100 U.S. 371  (1879) ............... 18 
Free Enterprise Fund v. Public Co. Accounting 

Oversight Bd., 561 U.S. 477 (2010) .................. 28 
Fresenius USA, Inc. v. Baxter Int’l, Inc.,  
     721 F.3d 1330 (Fed. Cir. 2013) ......................... 3 
Freytag v. Commissioner, 501 U.S. 868 (1991) ... 21 
In re Sealed Case, 838 F.2d 476  
 (D.C. Cir. 1988)………………………..……..14, 18 
Kramer v. Union Free School District No. 15,  
 395 U.S. 621 (1969) .......................................... 15 
Lucia v. Securities & Exchange Commission,  
 138 S. Ct. 2044 (2018) .......................... 16, 18, 30 
Morrison v. Olson, 487 U.S. 654 (1988). ...... passim 
Murphy v. NCAA, 138 S. Ct. 1461 (2018) ........... 33 
SAS Institute Inc. v. Iancu, 138 S. Ct. 1348 (2018)

 ............................................................................. 4 
Seila Law, LLC v. Consumer Financial Protection 

Bureau, 140 S. Ct. 2183 (2020) .................... 8, 30 
 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
 
 
 
 

iii 
 

 
Weiss v. United States, 510 U.S. 163 (1994) . 14, 16 
Wiener v. United States, 357 U.S. 349 (1958) ..... 32 
 
Statutes 
 
America Invents Act of 2011,  
 35 U.S.C. §§ 311 et seq........................................ 2 
Longshoremen’s and Harbor Workers’  
    Compensation Act, 33 U.S.C. § 919……………20 
P.L. 110–313, 122 Stat 3014, § 1(a)(1)(B)   ………3 
 
5 U.S.C. § 7513(a) ............................................ 5, 32 
10 U.S.C. § 866 ..................................................... 21 
10 U.S.C. § 867 ..................................................... 20 
10 U.S.C. § 941 ..................................................... 19 
15 U.S.C. § 7217 ................................................... 29 
35 U.S.C. § 1(a) .................................................... 18 
35 U.S.C. § 3(a) ...................................................... 3 
35 U.S.C. § 6(a) .................................................. 3, 4 
35 U.S.C. § 6(c) .................................................. 3,19 
35 U.S.C. § 102  ...................................................... 3 
35 U.S.C. § 103  ...................................................... 3 
35 U.S.C. § 141  …………………………………. 4,18 

35 U.S.C. § 316 ................................................. 4, 18 
35 U.S.C. § 318 ....................................................... 4 
35 U.S.C. § 319 ....................................................... 4 
35 U.S.C. § 321 ..................................................... 33 
 

Constitution 

Appointments Clause, Article II, §2 ............. passim 
Necessary & Proper Clause, Article I, §8, cl.18...12 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


