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Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

UNITED STATES v. ARTHREX, INC. ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FEDERAL CIRCUIT 

No. 19–1434. Argued March 1, 2021—Decided June 21, 2021* 

The question in these cases is whether the authority of Administrative 
Patent Judges (APJs) to issue decisions on behalf of the Executive 
Branch is consistent with the Appointments Clause of the Constitu-
tion.  APJs conduct adversarial proceedings for challenging the valid-
ity of an existing patent before the Patent Trial and Appeal Board 
(PTAB).  During such proceedings, the PTAB sits in panels of at least 
three of its members, who are predominantly APJs.  35 U. S. C. §§6(a), 
(c).  The Secretary of Commerce appoints all members of the PTAB—
including 200-plus APJs—except for the Director, who is nominated by 
the President and confirmed by the Senate.  §§3(b)(1), (b)(2)(A), 6(a).  
After Smith & Nephew, Inc., and ArthroCare Corp. (collectively, Smith 
& Nephew) petitioned for inter partes review of a patent secured by 
Arthrex, Inc., three APJs concluded that the patent was invalid.  On 
appeal to the Federal Circuit, Arthrex claimed that the structure of the 
PTAB violated the Appointments Clause, which specifies how the 
President may appoint officers to assist in carrying out his responsi-
bilities.  Art. II, §2, cl. 2.  Arthrex argued that the APJs were principal 
officers who must be appointed by the President with the advice and 
consent of the Senate, and that their appointment by the Secretary of 
Commerce was therefore unconstitutional.  The Federal Circuit held 
that the APJs were principal officers whose appointments were uncon-
stitutional because neither the Secretary nor Director can review their 
decisions or remove them at will.  To remedy this constitutional viola-
tion, the Federal Circuit invalidated the APJs’ tenure protections, 

—————— 
* Together with No. 19–1452, Smith & Nephew, Inc., et al. v. Arthrex, 

Inc., et al. and No. 19–1458, Arthrex, Inc. v. Smith & Nephew, Inc., et al., 
also on certiorari to the same court.  
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making them removable at will by the Secretary. 

Held: The judgment is vacated, and the case is remanded. 

941 F. 3d 1320, vacated and remanded. 
THE CHIEF JUSTICE delivered the opinion of the Court with respect 

to Parts I and II, concluding that the unreviewable authority wielded 
by APJs during inter partes review is incompatible with their appoint-
ment by the Secretary of Commerce to an inferior office. Pp. 6–19.

(a) The Appointments Clause provides that only the President, with 
the advice and consent of the Senate, can appoint principal officers. 
With respect to inferior officers, the Clause permits Congress to vest
appointment power “in the President alone, in the Courts of Law, or in 
the Heads of Departments.”  Pp. 6–8.

(b) In Edmond v. United States, 520 U. S. 651, this Court explained
that an inferior officer must be “directed and supervised at some level
by others who were appointed by Presidential nomination with the ad-
vice and consent of the Senate.”  Id., at 663.  Applying that test to Coast
Guard Court of Criminal Appeals judges appointed by the Secretary of
Transportation, the Court held that the judges were inferior officers 
because they were effectively supervised by a combination of Presiden-
tially nominated and Senate confirmed officers in the Executive 
Branch. Id., at 664–665.  What the Court in Edmond found “signifi-
cant” was that those judges had “no power to render a final decision on 
behalf of the United States unless permitted to do so by other Execu-
tive officers.” Id., at 665. 

Such review by a superior executive officer is absent here.  While the 
Director has tools of administrative oversight, neither he nor any other
superior executive officer can directly review decisions by APJs.  Only
the PTAB itself “may grant rehearings.”  §6(c).  This restriction on re-
view relieves the Director of responsibility for the final decisions ren-
dered by APJs under his charge.  Their decision—the final word within 
the Executive Branch—compels the Director to “issue and publish a
certificate” canceling or confirming patent claims he had previously al-
lowed. §318(b). 

The Government and Smith & Nephew contend that the Director
has various ways to indirectly influence the course of inter partes re-
view.  The Director, for example, could designate APJs predisposed to
decide a case in his preferred manner.  But such machinations blur the 
lines of accountability demanded by the Appointments Clause and 
leave the parties with neither an impartial decision by a panel of ex-
perts nor a transparent decision for which a politically accountable of-
ficer must take responsibility.

Even if the Director can refuse to designate APJs on future PTAB 
panels, he has no means of countermanding the final decision already
on the books.  Nor can the Secretary meaningfully control APJs 
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through the threat of removal from federal service entirely because she 
can fire them only “for such cause as will promote the efficiency of the
service.”  5 U. S. C. §7513(a); see Seila Law LLC v. Consumer Finan-
cial Protection Bureau, 591 U. S. ___, ___.  And the possibility of an 
appeal to the Federal Circuit does not provide the necessary supervi-
sion. APJs exercise executive power, and the President must be ulti-
mately responsible for their actions.  See Arlington v. FCC, 569 U. S. 
290, 305, n. 4. 

Given the insulation of PTAB decisions from any executive review,
the President can neither oversee the PTAB himself nor “attribute the 
Board’s failings to those whom he can oversee.”  Free Enterprise Fund 
v. Public Company Accounting Oversight Bd., 561 U. S. 477, 496.  APJs 
accordingly exercise power that conflicts with the design of the Ap-
pointments Clause “to preserve political accountability.”  Edmond, 520 
U. S., at 663. Pp. 8–14.

(c) History reinforces the conclusion that the unreviewable executive 
power exercised by APJs is incompatible with their status as inferior 
officers. Founding-era congressional statutes and early decisions from 
this Court indicate that adequate supervision entails review of deci-
sions issued by inferior officers. See, e.g., 1 Stat. 66–67; Barnard v. 
Ashley, 18 How. 43, 45.  Congress carried that model of principal officer 
review into the modern administrative state.  See, e.g., 5 U. S. C. 
§557(b). 

According to the Government and Smith & Nephew, heads of de-
partment appoint a handful of contemporary officers who purportedly
exercise final decisionmaking authority.  Several of their examples,
however, involve inferior officers whose decisions a superior executive 
officer can review or implement a system for reviewing.  See, e.g., Frey-
tag v. Commissioner, 501 U. S. 868.  Nor does the structure of the 
PTAB draw support from the predecessor Board of Appeals, which de-
termined the patentability of inventions in panels composed of exam-
iners-in-chief without an appeal to the Commissioner.  44 Stat. 1335– 
1336.  Those Board decisions could be reviewed by the Court of Cus-
toms and Patent Appeals—an executive tribunal—and may also have
been subject to the unilateral control of the agency head.  Pp. 14–18.

(d) The Court does not attempt to “set forth an exclusive criterion 
for distinguishing between principal and inferior officers for Appoint-
ments Clause purposes.”  Edmond, 520 U. S., at 661.  Many decisions 
by inferior officers do not bind the Executive Branch to exercise exec-
utive power in a particular manner, and the Court does not address 
supervision outside the context of adjudication.  Here, however, Con-
gress has assigned APJs “significant authority” in adjudicating the 
public rights of private parties, while also insulating their decisions
from review and their offices from removal.  Buckley v. Valeo, 424 U. S. 
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1, 126. Pp. 18–19.
THE CHIEF JUSTICE, joined by JUSTICE ALITO, JUSTICE KAVANAUGH, 

and JUSTICE BARRETT, concluded in Part III that §6(c) cannot constitu-
tionally be enforced to the extent that its requirements prevent the 
Director from reviewing final decisions rendered by APJs.  The Direc-
tor accordingly may review final PTAB decisions and, upon review, 
may issue decisions himself on behalf of the Board.  Section 6(c) other-
wise remains operative as to the other members of the PTAB.  When 
reviewing such a decision by the Director, a court must decide the case
“conformably to the constitution, disregarding the law” placing re-
strictions on his review authority in violation of Article II.  Marbury v. 
Madison, 1 Cranch 137, 178. 

The appropriate remedy is a remand to the Acting Director to decide 
whether to rehear the petition filed by Smith & Nephew.  A limited 
remand provides an adequate opportunity for review by a principal of-
ficer.  Because the source of the constitutional violation is the restraint 
on the review authority of the Director, rather than the appointment
of APJs by the Secretary, Arthrex is not entitled to a hearing before a
new panel of APJs.  Pp. 19–23.

 ROBERTS, C. J., delivered the opinion of the Court with respect to Parts
I and II, in which ALITO, GORSUCH, KAVANAUGH, and BARRETT, JJ., 
joined, and an opinion with respect to Part III, in which ALITO, KA-

VANAUGH, and BARRETT, JJ., joined. GORSUCH, J., filed an opinion con-
curring in part and dissenting in part.  BREYER, J., filed an opinion con-
curring in the judgment in part and dissenting in part, in which 
SOTOMAYOR and KAGAN, JJ., joined.  THOMAS, J., filed a dissenting opin-
ion, in which BREYER, SOTOMAYOR, and KAGAN, JJ., joined as to Parts I 
and II. 
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Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order that 
corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

Nos. 19–1434, 19–1452 and 19–1458 

UNITED STATES, PETITIONER 
19–1434 v. 

ARTHREX, INC., ET AL. 

SMITH & NEPHEW, INC., ET AL., PETITIONERS 
19–1452 v. 

ARTHREX, INC., ET AL. 

ARTHREX, INC., PETITIONER 
19–1458 v. 

SMITH & NEPHEW, INC., ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FEDERAL CIRCUIT 

[June 21, 2021]

 CHIEF JUSTICE ROBERTS delivered the opinion of the 
Court with respect to Parts I and II. 

The validity of a patent previously issued by the Patent 
and Trademark Office can be challenged before the Patent 
Trial and Appeal Board, an executive tribunal within the 
PTO. The Board, composed largely of Administrative Pa-
tent Judges appointed by the Secretary of Commerce, has 
the final word within the Executive Branch on the validity 
of a challenged patent. Billions of dollars can turn on a 
Board decision. 

Under the Constitution, “[t]he executive Power” is vested
in the President, who has the responsibility to “take Care 
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