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QUESTIONS PRESENTED

This dispute concerns the policy of immigration
enforcement discretion known as Deferred Action for
Childhood Arrivals (“DACA”). In 2016, this Court
affirmed, by an equally divided Court, a decision of the
U.S. Court of Appeals for the Fifth Circuit holding
that two related Department of Homeland Security
(DHS) discretionary enforcement policies, including
an expansion of the DACA policy, were likely unlawful
and should be enjoined. See United States v. Texas,
136 S.Ct. 2271 (per curiam). In September 2017, DHS
determined that the original DACA policy was
unlawful and would likely be struck down by the
courts on the same grounds as the related policies.
DHS thus instituted an orderly wind-down of the
DACA policy. The questions presented are as follows:

1. Whether DHS’s decision to wind down the
DACA policy is judicially reviewable.

2. Whether DHS’s decision to wind down the
DACA policy is lawful.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

TABLE OF CONTENTS

Questions Presented ...........ccccoeeeeeiiiiiiiiiiiiiiiieeeeeeeeen, 1
Table of Contents .......ccceeeeeeiiiiiiiiiiiiiiieeeeeeecee e, 11
Table of Authorities........ccceeeeeiiiiiiiiiiiiiieeee e, v
Interest of Amicus Curi@e..........cccccovveeeeeeeeeeeeeennnnnnnn. 1
Statement of the Case.........cceeeeeeeeeeeeeeeeeeeeeeeeeeeee, 2
Summary of Argument..........cccceeeeiiiiiiiiiiiiiiineeeeeeeeenns 2
ATGUMENT....ceeiiiiiiiiiiieee e 4
I. This Court should vacate the injunction
because plaintiffs’ claims are not justiciable. ..... 4
A. All plaintiffs lack standing because DACA
could not and did not create any rights........ 5

B. Rescission would not redress plaintiffs’
injuries because DACA’s invalidity would
require reinstating the pre-DACA status
QUO QREC LTECIM. v, 8

C. The amendment or rescission of mere
enforcement policies — as distinct from
rules or regulations — is unreviewable
generally, and especially so in the
immigration context at issue here. ............... 9

II. Rescission was lawful because DACA was

unlawful. ... 11

A. As a legislative rule adopted without an
APA rulemaking, DACA is void ab initio... 11

B. If DACA did not bind agency discretion,
rescission would be a lawful exercise of
the same discretion used to issue DACA.... 13

C. Assuming arguendo that MVMA review
1s available, DACA’s rescission meets
that narrow test......cccooeeiiiiiiiiiiiiiiiee 14

11

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

D. DACA violated the INA. ......coomiieiiieiiieenn, 16
II1. Plaintiffs’ Fifth Amendment claims should

be dismissed. ......ccoeiiiiiiiiiiiiiee e 23
A. The “information-sharing” due-process
claims fail to state a claim. ......................... 23
B. The equal-protection claims fail to state
A ClalM. . ceiiiiiiiiiee e 24
CONCIUSION .ovveiiiiiiee e 25
111

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

TABLE OF AUTHORITIES

Cases
Alexander v. Sandoval,

532 U.S. 275 (2001) ..uvueeeeeieiiiiiiiiiiieeeeeeeeeeeeennn 6
Am. Mining Congress v. Mine Safety & Health

Admin., 995 F.2d 1106 (D.C. Cir. 1993)............. 12
Amrep Corp. v. FTC,

768 F.2d 1171 (10th Cir. 1985)...cccceeeeervrrrrrrrnnnnn. 14
Arizona v. Inter Tribal Council of Ariz., Inc.,

BT0O U.S. 1 (2013) ceeivuiiieeeeeeeieieeiiiiiieeee e 22
Arizona v. United States,

567 U.S. 387 (2012) .euuueeeiiiiiiiiiiiiieeeeeeeeeeeenn, 19
Avoyelles Sportsmen’s League, Inc. v. Marsh,

715 F.2d 897 (5th Cir. 1983).....cuvveeeeeeieennnnnn. 12-13
Bennett v. Spear,

520 U.S. 154 (1997) uuuieeeeeeiiiiiiiiiiieeee e 11
Board of Governors of the Federal Reserve System

v. MCorp Financial, 502 U.S. 32 (1991)............. 10
Bolling v. Sharpe,

347 U.S. 497 (1954) c..ciieeeeeeiieeee e, 23
Buckley v. Valeo,

424 U.S. 1 (1976) cuuueeeeiiieeeeiciieee et 23
Chrysler Corp. v. Brown,

441 U.S. 281 (1979) ceeeeiiiiiieiiieeeeeeeeeeeen, 6, 12
City of Los Angeles v. Adams,

556 F.2d 40 (D.C. Cir. 1977) ceovvreeeeeeeeeeeeeieiiinnnnn. 17
City of Los Angeles v. Lyons,

461 U.S. 95 (19883) .uueeeiiiiieeeeiiicieeeeeeeeeeeeee e, 4
F.C.C. v. Fox Television Stations, Inc.,

556 U.S. 502 (2009) ....coeeeeiiiiiiiiiiiiiieeeeeeeeeeeiiannn 15

v

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




