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QUESTIONS PRESENTED 

This dispute concerns the policy of immigration en-

forcement discretion known as Deferred Action for 

Childhood Arrivals (DACA).  In 2016, this Court af-

firmed, by an equally divided vote, a decision of the 

Fifth Circuit holding that two related Department of 

Homeland Security (DHS) discretionary enforcement 

policies, including an expansion of the DACA policy, 

were likely unlawful and should be enjoined. See 

United States v. Texas, 136 S. Ct. 2271 (2016) (per cu-

riam).  In September 2017, DHS determined that the 

original DACA policy was unlawful and would likely 

be struck down by the courts on the same grounds as 

the related policies.  DHS thus instituted an orderly 

wind-down of the DACA policy.  The questions pre-

sented are as follows: 

1. Whether DHS’s decision to wind down the 

DACA policy is judicially reviewable. 

 

2. Whether DHS’s decision to wind down the 

DACA policy is lawful. 

This amicus curiae brief addresses the second ques-

tion presented.

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 

 

TABLE OF CONTENTS 

QUESTIONS PRESENTED ..........................................i 

TABLE OF AUTHORITIES ........................................ iii 

INTEREST OF AMICUS CURIAE .............................. 1 

SUMMARY OF ARGUMENT ....................................... 1 

ARGUMENT ................................................................... 2 

I. The DACA Program That President Trump’s 

Administration Seeks to Rescind Was Itself 

Legally and Even Constitutionally Infirm. ........... 2 

A. The Immigration and Nationality Act 

mandates removal of unauthorized aliens....... 2 

B. DACA and DAPA are both categorical, and 

therefore unconstitutional, suspensions of the 

law......................................................................... 6 

C. The provision of benefits and a “lawful” status 

are beyond the scope of prosecutorial 

discretion............................................................ 13 

II. A Discretionary Decision Not To Enforce The Law 

Cannot Give Rise To A Reliance Interest In 

Continued (And Certainly Not In Perpetual) Non-

Enforcement. ........................................................... 22 

CONCLUSION .............................................................24 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 

iii 

TABLE OF AUTHORITIES 

Cases 

Adams v. Richardson,  

480 F.2d 1159 (1973) .................................................. 7 

Blodgett v. Holden,  

275 U.S. 142 (1927) ..................................................20 

Chamber of Commerce of U.S. v. Whiting,  

131 S. Ct. 1968 (2011) ..............................................17 

Clinton v. New York,  

524 U.S. 417 (1998) ..................................................21 

Crane v. Napolitano, 3:12-CV-03247-O,  

2013 WL 1744422 (N.D. Tex. Apr. 23, 2013) ......5, 6 

Crowley Caribbean Transp., Inc. v. Pena,  

37 F.3d 671 (D.C. Cir. 1994)....................................11 

Fed. Express Corp. v. Holowecki,  

552 U.S. 389 (2008) .................................................... 5 

Federal Radio Comm. v. Nelson Bros. Bond & 

Mortgage Co.,  

289 U.S. 266 (1933) ..................................................19 

Fiallo v. Bell,  

430 U.S. 787 (1977) ..................................................21 

FTC v. Gratz,  

253 U.S. 421 (1920) ..................................................19 

Galvin v. Press,  

347 U.S. 522 (1954) ..................................................21 

Heckler v. Chaney,  

470 U.S. 821 (1985) ..................................... 6, 7, 9, 10 

Hoffman Plastic Compounds, Inc. v. N.L.R.B.,  

535 U.S. 137 (2002) ..................................................17 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 

iv 

In re E-R-M & L-R-M,  

25 I. & N. Dec. 520 (BIA 2011) ................................. 6 

INS v. Chadha,  

462 U.S. 919 (1983) ..................................................20 

J.W. Hampton, Jr., & Co. v. United States,  

276 U.S. 394 (1928) ..................................................19 

Kendall, v. United States ex rel. Stokes,  

37 U.S. (12 Pet.) 524 (1838).....................................10 

Kleindienst v. Mandel,  

408 U.S. 753 (1972) ..................................................20 

Lopez v. Davis,  

531 U.S. 230 (2001) ................................................5, 6 

Lozano v. City of Hazleton,  

496 F. Supp. 2d 477 (M.D. Pa. 2007), aff’d in part, 

vacated in part, 620 F.3d 170 (3d Cir. 2010), 

judgment vacated sub nom. City of Hazleton, Pa. v. 

Lozano, 131 S. Ct. 2958 (2011), and aff’d in part, 

rev’d in part, 724 F.3d 297 (3d Cir. 2013)..............18 

Mistretta v. U.S.,  

488 U.S. 361 (1989) ..................................................19 

New York Central Securities Corp. v. United States,  

287 U.S. 12 (1932) ....................................................19 

Oceanic Steam Navigation Co. v. Stranahan,  

214 U.S. 320 (1909) ..................................................21 

Perales v. Casillas,  

903 F.2d 1043 (5th Cir. 1990) .................................12 

Perez v. Mortg. Bankers Ass’n,  

135 S.Ct. 1199 (2015) ................................................. 1 

Reno v. Am.-Arab Anti-Discrimination Comm.,  

525 U.S. 471 (1999) ..................................................12 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


