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Opening Argument - Mr. O'Malley

do that, 505(b) (2), and there are generics who have tried that
with palonosetron.

So this copying is not mandated with respect to these
facts and these patent claims. And, in fact, you know, this
whole notion of copying being a secondary consideration, the
thought behind it is, if you don't think much of our
invention, don't use it, go do your own thing. And some
tried.

Now, I'm going to switch gears here and talk about
the on-sale bar. And we have several arguments with respect
to the on-sale bar. The post-AIA '219 claimed invention was
not available to the public, and, therefore, not subject to
the on-sale bar, that's the subject of the summary judgment
briefing. I'm not going to spend a lot of time on the law.
You have that in your files.

I will comment that this notion that this patent is
litigation inspired, I don't know what that means. Helsinn
took advantage of lawful avenues to petition the government.
The law had changed. We did not change the law. And now we
believe the law, as it applies today to these patents, takes
the on-sale bar completely off the table.

And then our arguments are going to be that the SP and
Oread agreements were not commercial --

THE COURT: If you have to be under the pre-AIA

version, is that this series of arguments or --
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