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I. EXHIBIT 2034 

A. Patent Owner’s Untimely Citation of Alleged Relevant Evidence 

In its response to this motion, Patent Owner cites pages 372-405 of Exhibit 

2034 for the first time in this proceeding. The Board should disregard such 

untimely identified “evidence.” 

B. Lack of Authentication 

To the extent Patent Owner argues that 37 C.F.R. § 42.61(b) obviates the 

need for its evidence to comply with FRE 902, it is incorrect. Since Patent Owner 

seeks to rely on a declaration from Luebke and accompanying report from KMT 

included in Exhibit 2034 for the truth of the matters asserted therein, it should have 

submitted declarations from Luebke, BodyCote, and KMT. See Gnosis S.p.A. v. S. 

Ala. Med. Sci. Found., IPR2013-00118, Paper 64, at *21, n.12 (P.T.A.B. June 20, 

2014) (“The patent [cited by Dr. Gregory] is admissible, however, only as evidence 

of what it describes. 37 C.F.R. § 42.61(c). To the extent the ’381 patent includes 

data upon which SAMSF relies to prove the truth of the data, Dr. Gregory’s 

declaration is insufficient to authenticate the data. . . .”).The fact that such hearsay-

containing documents were submitted during the prosecution of a later-filed 

application does not transform them into admissible evidence. 

Patent Owner did not submit a declaration from BodyCote regarding: (1) the 

identity of the samples, i.e., brand and model, it allegedly obtained and heated; (2) 
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whether such samples were in sealed, packaged containers, indicating that they had 

not been previously handled; (3) whether it heated the samples at 300°C for 24 

hours; and (4) to whom it sent the samples after heating. 

Patent Owner also did not submit a declaration from KMT regarding: (1) 

whether the report contained in Exhibit A to Luebke’s declaration is a true and 

correct copy of a declaration allegedly prepared by it; (2) the identity of the 

samples, i.e., brand and model, it allegedly obtained and bend-tested; (3) whether it 

received the samples directly from BodyCote; and (4) whether the samples it 

allegedly bend-tested were ones that BodyCote heated at 300°C for 24 hours. 

Patent Owner argues that Exhibit A is self-authenticating under FRE 902(7), 

but cites two cases that are inapposite. In Alexander, the Sixth Circuit affirmed the 

district court’s refusal to consider unauthenticated documents submitted by 

appellant Alexander, except for one document on appellee CareSource’s letterhead, 

which was found to be self-authenticating. Alexander v. CareSource, 576 F.3d 551, 

561 (6th Cir. 2009). In other words, where one party submitted a document 

generated on the letterhead of the opposing party, the court found it to be self-

authenticating. Similarly, in Reitz v. Mt. Juliet, the court declined to consider 

unauthenticated documents, but made an exception with respect to documents 

attached by plaintiff Reitz that were on the letterhead of defendant City of Mt. 

Juliet. Reitz v. Mt. Juliet, No. 3:08-cv-0728, 2009 WL 5170200, at *5 n.7 (M.D. 
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Tenn. Dec. 18, 2009). In such cases, there is less of a concern of forgery or 

falsification. In contrast, the KMT document on which Patent Owner seeks to rely 

neither was produced by Petitioner nor is on Petitioner’s letterhead. 

C. Inadmissible Hearsay 

Patent Owner appears to concede that the objected-to portions of Exhibit 

2034 contain hearsay. Patent Owner is incorrect that “there are circumstantial 

guarantees of trustworthiness associated with submitting a declaration with the 

PTO.” Luebke has a substantial financial stake in this outcome of these 

proceedings. See Paper 31, p. 8. His potential to “receive millions of dollars more” 

in royalties calls into question his self-serving statements. Id. at 9. Patent Owner’s 

argument that Exhibit 2034 is more probative “than any other evidence” is belied 

by the fact that it makes no representation of having made “reasonable efforts”—as 

required by FRE 807—to submit declarations from Luebke, BodyCote, or KMT. 

II. EXHIBIT 2035 

As set forth above, the Alexander and Reitz cases upon which Patent Owner 

relies do not support its argument regarding self-authentication. Patent Owner also 

appears to concede that Exhibit 2035 contains hearsay. Patent Owner’s argument 

that Exhibit 2035 is more probative “than any other evidence” is belied by the fact 

that it makes no representation of having made “reasonable efforts”—as required 

by FRE 807—to submit declarations from Kowalski or Jason Nolan. Further, 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


