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Petitioner, effectively conceding its two prior stipulations failed to counter 

PO’s Fintiv showing, proffers yet another “do-over”—its third incremental bite at 

the apple, attempting to find the least estoppel it might get away with.  Petitioner has 

now experimented with three different, serial stipulations at PO’s and the Board’s 

expense, using PO’s arguments as a roadmap to determine the scope of incremental 

replacement stipulations, and wasting time and resources on briefing stipulations 

that were twice replaced.  See Pap.2, 64; Pap.13, 17-23.  Only after all extra briefing 

was finished and PO’s Sur-Reply confirmed this “‘do-over’ stipulation… ha[d] the 

same inadequate impact as [the] original” (Pap.15, 2-3) did Petitioner propose its 

third stipulation with what the Board’s recent Order notes was new wording: “addi-

tional language… agreeing [Petitioner] is estopped to the same extent as the Peti-

tioner in the original case [(Mylan)] to which it seeks joinder…”  Pap.16, 2.    

Petitioner’s ever-changing positions significantly prejudice PO, and the Peti-

tion should be denied under §314(a).  First, PO determined what substance to in-

clude in its POPR and to oppose only institution (rather than institution and joinder) 

in light of Petitioner’s stated reliance on only Sand Revolution—allocating resources 

to Fintiv rather than, e.g., additional substantive arguments based on Mylan’s ex-

perts’ deposition concessions, or seeking discovery of Petitioner’s relationship with 

Mylan and the remaining litigation defendants.  The full scope of that undisclosed 

relationship and resulting prejudice is only now becoming clearer: Petitioner used 
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